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ERRATA.— Vol.  41. 

The  following  errors  occurred,  in  a  part  of  the  edition : 

Pago  471,  line  7.  Strike  oat  '*  in  tlio  etate  <a  New  York,**  and  insert  "  here  by  a  foreign 

■herlfll" 
"  "8.  For  "  ezcnte »»  read  «  execute.'* 

**    OS,  line  4.  Strike  out "  not  to  include,**  and  ineert "  euoh.** 
**    <n4,  bottom  line.  Strike  out  **  not,**  after  "  were.** 
"    610,  line  18.  Strike  out «  not  to  include,**  and  Insert  **  such.** 
••  »      19.  Stdke  out  X  wUoh,**  and  insert "  as.'* 


BERATA.-Y0L.  40. 

The  following  errors  occurred,  in  a  part  of  the  edition : 

Page  219,  foot  line.    Strike  out  **  AyUabwry  t.  ITarvey,*'  and  ineert "  that  ease.** 
»  *«  After  "defendant**  read  "justifled  the.** 

**    220,  line  11  from  from  bottom.  For  "  Stephens  **  read  "  Stephens.** 
u     22S,  "   1  and  2L  Strike  out "  declaration  **  and  lead  »  dednotlon.** 
«     200,   »   10.  Strike  out " condition,**  and  insert  "creditor.** 
**     288,   "    22.  Strike  out*' election,**  and  insert  "assessment** 
it      u     u    28.  Strike  out "  owners  not,'*  and  insert  "persons.** 
"    ft54,  line  16  of  head  note.  Strike  oat "  his,**  before  "  disaffirmanee.** 
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Yah  Buskibk  &  Conest  vb.  Stow. 

B7  a  WTifcten  agraement  made  between  tbe  partieii  <m  the  lit  day  of  Angost, 
1860,  the  defendant  agreed  to  flt  up  and  alter  a  oert^  building,  for  the 
pnzXKwe  of  being  ooonpied  by  the  plaintiflii  as  a  malt-hoiue,  which  fitting 
Qp  and  alterations  were  to  be  completed  within  sixty  days,  at  an  expense 
of  92250,  and  the  plaintiffs  agreed  to  take  a  lease  of  said  building  for  Ato 
years,  at  an  annual  rent  of  |600,  and  they  were  to  take  charge  of  and  su- 
perintend the  alterations.  In  an  action  to  recoTer  damages  for  the  defend- 
ant's failnre  to  complete  the  alterations  within  the  time  spedfled  in  the 
agreement,  it  appeared  that  extra  work  was  ordered  by  the  plaintiffli  to  be 
done,  orer  and  above  that  called  for  by  the  original  plan  and  spedflcations ; 
that  they  requested  the  defendant  to  put  in  some  trimmers  in  one  story  of 
the  building,  for  the  purpose  of  strengthening  the  same,  not  called  for  by 
the  original  contract ;  and  that  the  work  required  by  the  original  plan  and 
spedflcations  would  probably  have  been  done  in  time  but  for  the  extra 
work;  Sdd  that  the  time  must  be  considered  as  baring  been  extended  by 
the  parties,  to  enable  the  alterations  agreed  on  to  be  completed. 

JU^  flfae,  that  the  time  for  the  performance  of  the  work  baring  been  thus 
extended,  rirtually  for  the  benefit  of  the  plaintiffh,  and  at  thdr  request, 
and  they  baring  subsequently  taken  a  lease  from  the  defendant  of  the  up* 
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per  loft  of  the  building,  which  was  not  included  in  the  original  oontractt 

the  plaintiffb  thereby  waived  their  claim  for  damages  for  the  non-perform- 

anoe  of  the  contract  within  the  time  specified. 
MMy  fwth$r^  that  the  parties  had  a  perfect  fight  thns  to  alter,  or  to  waive, 

any  of  the  terms  of  the  original  agreement ;  or  to  extend  the  time  of  ita 

performance. 
And  that  although  a  waiver  was  not  distinctly  set  up  in  the  answer,  yet  as 

the  fkcts  were  all  before  the  referee,  and  within  the  issue,  the  referee  was 

authorized  to  decide  that  question.    If  necessary,  the  pleadings  n^gfat 

have  been  made  to  conform  to  the  fkcts  prored. 

APPEAL  by  the  plaintifis  from  a  judgiDent  entered  upon 
the  report  of  a  referee.  The  action  was  brought  upon 
the  following  agreement  between  the  parties  : 

"  This  agreement,  made  the  first  day  of  August,  1859,  by 
and  between  Frederick  A.  Stow,  of  the  city  of  Troy,  of  the 
first  part,  and  Charles  F.  Conkey  and  John  M.  Van  Buskirk, 
of  the  village  of  Lansingburgh  (to  compose  the  firm  of  John 
M.  Yan  Buskirk  &  Co.)  of  the  second  part,  witnesseth,  that 
the  said  party  of  the  first  part  does  hereby  agree  to  fit  up 
and  alter  the  building  known  as  the  India  Bubber  Factory, 
situated  in  the  ninth  ward  of  the  city  of  Troy,  for  the  pur- 
pose of  being  occupied  as  a  malt-house  by  the  parties  of  the 
second  part,  the  same  to  be  done  according  to  plans  and  spe^ 
cifications  furnished  for  the  same  by  M.  A.  Upham,  at  an 
expense  of  twenty-two  hundred  and  fifty  dollars,  and  also  to 
paint  the  roof  of  said  building ;  all  of  which  said  fitting  up 
and  alterations  are  to  be  done  and  completed  within  sixty 
days  from  the  date  hereof. 

And  the  said  parties  of  the  second  part  hereby  covenant 
and  agree  to  and  with  the  said  party  of  the  first  part,  that  as 
soon  as  the  above  repairs  and  alterations,  according  to  the 
above  mentioned  plan  and  specifications,  shall  have  been 
completed  at  the  expense  aforesaid,  to  take  and  receive  from 
the  said  party  of  the  first  part  and  to  execute  to  him  a  lease 
for  five  years  from  the  date  thereof  of  the  above  mentioned 
premises,  the  said  party  of  the  first  part  reserving  the  entire 
upper  story  thereof,  with  the  privilege  and  use  in  common  of 
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the  stairs  at  the  north  end  of  the  building ;  the  leaae  to  bear 
date  the  Ist  day  of  October  next,  at  an  annual  rent  of  six 
hnndred  doUarSy  to  be  paid  in  equal  qnarterlj  payments; 
and  it  is  mntoally  agreed  that  the  lease  of  said  premises,  to 
be  executed  by  the  said  parties  of  the  second  part,  is  also  to 
be  executed  by  Morris  Yan  Buskirk,  of  Lansingburgh,  or 
8ome  other  person  acceptable  to  the  party  of  the  first  part, 
as  surety  for  the  performance  of  the  agreement  in  said  lease, 
and  for  the  payment  of  the  rent. 

The  parties  of  the  second  part  are  to  take  the  charge  of 
the  alteration  of  the  premises,  as  per  plan  and  specifications 
of  said  TJpham ;  the  money  to  be  disbursed  by  the  party  of 
die  first  part.  And  the  said  parties  of  the  second  part  do 
hereby,  for  value  received,  guarantee  the  performance  of  the 
contract  by  Upham  &  Ayers,  to  alter  and  repair  the  said 
premises  for  the  said  party  of  the  first  part.  And  the  said 
parties  of  the  second  part  also  covenant  and  ^agree  with  the 
said  party  of  the  first  part,  for  value  received,  to  protect  and 
save  harmless  the  said  party  of  the  first  part  from  all  Hens 
upon  the  said  premises  for  altering  and  repairing  the  same, 
upon  the  part  and  in  behalf  of  Upham  &  Ayres,  or  parties 
working  under  or  for  them  —  the  said  party  of  the  first  part 
having  paid  the  said  Upham  &  Ayres  for  such  alterations 
and  repairs  as  the  same  have  become  payable  by  their  con- 
tract for  doing  the  same.'' 

The  plaintiffs  allied  in  their  complaint  that  they  had  in 
all  things  fully  performed  and  carried  out  the  covenants  and 
conditions  contained  in  said  agreement  on  their  part  to  be 
performed  and  carried  out,  but  that  the  defendant  wholly 
failed  and  neglected  to  perform  and  carry  out  the  covenants 
and  conditions  contained  in  said  agreement  on  his  part  to  be 
performed  and  carried  out ;  that  said  defendant,  in  compli- 
ance with  said  agreement,  commenced  said  repairs  and  alter- 
ations, but  failed  and  neglected  to  complete  and  finish  them 
according  to  said  plans  and  specifications,  within  the  time 
agreed  upon  in  and  by  said  agreement,  and  whoUy  failed  and 
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neglected  to  complete  said  repairs  and  alterations  nntil  long 
after  the  said  time  had  expired,  to  the  great  damage  of  the 
plaintiffs ;  that  the  plaintiffs,  in  consequence  of  the  failure 
and  neglect  of  the  defendant  to  complete  and  finish  said  re- 
pairs as  he  had  agreed,  could  not  and  did  not  obtain  posses- 
sion of  said  prexnises  until  long  after  the  time  agreed  upon 
had  expired,  to  the  great  damage  and  loss  of  said  plaintilb, 
&c. ;  and  that  the  plaintiffis  entered  into  possession  of  said 
premises  as  soon  as  they  were  able  to  obtain  possession,  for 
the  purpose  of  carrying  on  their  business  of  malting,  but  that 
in  consequence  of  the  defendant's  failure  the  plainti£Bs  were 
greatly  hindered  and  delayed  in  the  prosecution  of  their  said 
business,  to  their  great  damage  and  loss.  Demand  of  judg- 
ment for  $1000.  The  answer  was  a  general  denial  of  the 
aUegationjB  of  the  complaint.  The  referee  found  the  follow- 
ing facts :  1st.  The  execution  of  the  agreement  by  the  par- 
ties. 2d.  That  the  performance  of  the  agreement  was  soon 
after  entered  upon,  the  defendant  making  contracts  for  the 
performance  of  the  work  required  by  the  plan  and  specifica- 
tions, and  the  contractors  soon  after  commencing  the  work, 
which  was  done  under  the  superintendence  of  the  plaintiff 
Conkey«  3d.  That  the  plaintiffs  found  that  extra  work  wto 
required,  over  and  above  that  called  for  by  the  plan  and  spe- 
cifications, Ssc, ;  that  they  directed  the  performance  of  some 
of  such  extra  work  by  the  contractors  employed  to  do  the 
work  required  by  said  original  agreement.  4th.  That  the 
building  was  not  in  condition  to  be  occupied  for  malting  pur- 
poses until  about  the  24th  of  November,  1859.  6th.  That 
a  short  time  before  the  19th  day  of  September,  1859,  the 
plaintiffs  requested  the  defendant  to  put  in  some  trimmers  in 
one  story  of  the  building,  for  the  purpose  of  strengthening 
the  same,  not  called  for  by  the  original  contract,  and  that 
the  defendant  on  the  19th  day  of  September,  1859,  by  writ- 
ten contract,  employed  Upham  &  Ayree,  who  were  the  con- 
tractors employed  to  do  the  carpenter's  work  provided  for  by 
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ihe  original  contract  and  plan  and  specifications,  to  do  this 
work,  with  the  knowledge  and  assent  of  the  plaintiffs.  That 
one  cause  of  the  delay  in.  ^completing  the  building  and 
TnalriT^g  it  suitable  for  malting  purposes  was  this  contract  for 
the  trimmers,  and  some  difficulty  in  procuring  timber  for  the 
same,  and  the  performance  of  other  extra  work  by  ITpham  & 
Ayres.  6th.  That  the  work  required  by  the  original  plan 
and  specifications  was  not  fully  performed  within  the  time 
required  by  said  original  contract,  but  that  the  same  would 
in  all  probability  have  been  performed  in  time  but  for  the 
arrangements  for  such  extra  work  made  with  Upham  & 
Ayres.  7th.  That  on  or  about  the  27tli  day  of  October 
1859,  the  plaintiffs,  or  one  of  them,  stated  that  they  wouia 
not  take  the  building  unless  they  could  hare  the  upper  loft 

^  which  was  reserved  in  the  original  contract,  and  that  there- 

upon the  defendant,  through  fear  that  the  plaintiffs  would 
not  take  the  building,  consented  to  let  them  have  the  upper 
loft,  provided  they  would  properly  brace  the  same  so  as  to 
support  grain,  and  that  the  plaintiffis  have  since  occupied 
said  upper  loft.  8th.  That  the  plaintiffs,  before  executing 
the  lease  called  for  by  the  agreement  of  August  1st,  1859, 
notified  the  defendant  that  they  would  not  waive  their  claim 
for  damagetf^ior  his  fiulure  to  complete  the  building  accord- 
ing to  contract  by  executing  the  lease.     And  the  referee 

y  found    as  conclusions  of  law  from   the  foregoing  facts: 

1st  That  the  performance  of  such  extra  work  at  the  request 
of  the  plaintiifs  operated  to  extend  the  time  of  performance 
of  the  original  contract  of  August  1st,  1859,  and  with  the 
subsequent  lease  by  the  defendant  to  the  plaintiffii  of  the 
upper  loft  of  the  building  was  a  waiver  of  any  claim  for 
damages  for  the  non-performance  of  the  same  in  time. 
2d.  That  the  plaintiffs  were  not  entitled  to  recover  any  thing 
of  the  defendant  in  this  action,  but  that  the  defendant  was 
entitled  to  judgment  against  the  plaintiffs  for  his  costs  and 
disbursements  therein* 
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N.  Davenport,  for  the  appellants  and  plaintiffii. 
James  Freiot,  for  the  respondent  and  defendant. 

Miller^  J.  It  is  conceded  that  the  defendant  failed  to 
perform  the  agreement  first  entered  into  between  him  and  the 
plaintifis  within  the  time  therein  named  and  required,  and 
the  case  presents  the  simple  question  whether  any  sufficient 
excuse  is  offered,  to  exonerate  him  from  liability  for  its  non- 
performance. 

It  is  contended  by  the  plaintifis'  counsel  that  the  time  for 
^  fulfillment  of  the  agreement  was  not  extended,  nor  its 
performance  within  that  time  in  any  manner  waived  by  the 
plaintifb. 

I  think  that  it  is  established  by  the  evidence  that  the  origi- 
nal contract  was  essentially  changed  by  the  acts  of  the  par- 
ties, and  that  much  of  the  work  was  done  under  other  and 
different  arrangements  entered  into  after  the  work  was  com- 
menced. 

1.  The  plaintiffii,  under  whose  direction  the  work  was  ac- 
tually done,  soon  after  it  had  been  begun,  found  that  extra 
work  would  be  required,  and  directed  its  performance.  It 
was  done  accordingly,  by  the  contractors  employed  to  do  the 
work  by  the  (original  agreement 

2.  About  the  middle  of  September,  1859,  the  plaintiffs 
requested  the  defendant  to  put  trimmers  under  the  building 
80  as  to  strengthen  the  floors,  and  immediately  afterwards 
the  defendant  entered  into  a  new  contract  with  the  contract- 
ors of  the  original  job  to  do  this  work. 

It  is  said  that  the  defendant,  by  his  contract  with  the 
plaintifis,  was  bound  to  put  in  the  trimmers.  The  contract 
provided  that  the  defendant  was  to  fit  up  and  alter  the  build- 
ing for  the  purpose  of  being  occupied  as  a  malt-house,  ac- 
cording to  the  plans  and  specifications  furnished  by  the  con- 
tractors. By  the  specifications  there  were  to  be  posts  in  the 
cellar  and  in  the  principal  story,  and  also  what  were  needed 
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in  the  other  stories.  It  was  conceded  by  the  parties  to  the 
contract  that  trimmers  were  not  included  in  the  specificationsi 
which  concession  appears  to  have  been  assented  to  by  the 
plaintiffs.  They  were  certainly  not  named  specifically,  and 
all  the  parties  having  acted  npon  the  assumption  that  they  . 
were  not  provided  for,  including  the  plaintiffs,  (who  were 
guarantors  for  the  contractors,)  it  is  fairly  to  be  inferred  thalt 
they  were  not  technically  embraced  in  the  agreement  I  in* 
cline  to  think  that  the  plaintiffs  were  bound  by  this  assump- 
tion. Even  if  the  general  provisions  in  the  specifications  and 
the  covenant  in  the  lease  to  make  all  repairs  covered  the 
trimmers,  as  is  claimed,  yet  as  the  plaintiffs  assented  to  a 
different  construction,  which  may  have  induced  the  action 
of  the  defendant,  it  does  not  lie  with  them  now  to  insist  up- 
on another  rule.  It  should  be  observed  that  the  referee  found 
as  causes  of  the  delay  in  completing  the  building  and  in 
makiug  it  suitable  for  the  purposes  designed,  thet^ontract  for 
the  trimmers,  some  difficulty  in  procuring  timber,  and  the 
performance  of  other  extra  work  by  the  contractors.  I 
think  his  finding  is  sustained  by  the  evidence.  There  is  cer- 
tainly no  such  preponderance  of  testimony  against  it  as  would 
authorize  an  interference  on  that  account. 

3.  It  also  appears  that  in  the  latter  part  of  the  month  of 
October  the  defendant  seeing  grain  taken  in  the  upper  story 
of  the  building  which  was  reserved  under  the  original  con- 
tract, forbade  the  x^l&intiffs  putting  any  more  grain  there. 
The  plaintiffs  told  the  defendant  that  they  would  not  take 
the  building  unless  they  could  have  the  upper  loft,  and  the 
defendant  for  fear  they  would  not  take  it,  entered  into  a 
new  arrwgement  with  them,  by  which  they  were  to  have  it, 
provided  they  would  brace  it  up  properly.  This  arrange- 
ment was  carried  out  and  embraced  in  the  lease  subsequently  . 
executed,  thereby  making  another  important  and  material 
change  in  the  original  contract. 

It  will  be  seen  that  there  were  several  variations  from  the 
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first  contract^  which  to  a  considerable  extent  changed  its 
character. 

It  being  established  that  the  first  contract  was  changed  in 
many  respects  so  as  to  require  a  longer  period  of  time  for  its 
performance^  and  the  evidence  showing,  as  the  referee  has 
found,  that  the  work  required  by  the  original  plan  and  speci- 
fications would  probably  have  been  performed  in  time  but 
for  the  extra  work ;  it  must  be  considered,  I  think,  that  the 
time  was  extended  to  complete  the  alterations  agreed  upon. 
•  I  am  also  of  the  opinion  that  the  time  for  the  performance 
of  the  work  having  been  thus  extended,  virtually  for  the 
benefit  of  the  plaintiffs,  and  at  their  request,  and  they  hav- 
ing taken,  subsequently,  a  lease  from  the  defendant  of  the 
upper  loft,  which  was  not  included  in  the  original  contract, 
the  plaintiffs  thereby  waived  their  claim  for  damages  for  the 
non-performance  of  the  contract  within  the  time  provided  for. 

The  parties  have  a  perfect  right  thus  to  alter,  or  to  waive 
any  terms  of  the  original  agreement.  They  have  also  a  right 
to  extend  the  time  of  itsx  performance.  (Clark  v.  Dales,  20 
Barb.  64,  and  authorities  there  died.) 

Various  objections  are  made  to  the  position  that  there  was 
a  waiver ;  some  of  which  it  would  be  well  briefly  to  notice. 

1st.  It  is  urged  that  the  execution  of  the  lease  did  not  op- 
erate as  a  waiver,  the  covenant  to  repair  and  the  covenant  to 
take  the  lease  being  each  independent  of  the  other. 

Admitting  that  it  did  not  of  itself  work  a  waiver  yet 
in  connection  with  the  extension  of  the  time  of  pajrment 
it  did  have  that  effect.  The  lease  embraced  more  than  was 
included  in  the  or^nal  contract.  It  substituted  a  new  ar- 
rangement in  the  place  of  the  old  one.  It  was  a  surrender 
of  the  old  agreement  for  another  and  a  new  one,  and  the 
plainti£b  having  assented  to  it  caxmot  now  claim  the  benefit 
of  the  one  thus  given  up.  They  are  estopped  by  their  own 
act  from  claiming  under  the  first  contract.  They  took  a 
position  ^th  fuU  knowledge  of  all  the  &cts,  and  must  be 
regarded  as  accepting  the  new  contract  with  the  original  time 
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fixed  extended.    Nor  is  there  any  force  in  the  point  that  the 
covenants  are  independent. 

2.  It  is  said  that  no  issue  of  waiver  was  raised  by  the 
pleadings  in  the  case,  and  no  such  claim  made  upon  the  trial, 
and  hence  the  referee's  conclusion  that  the  plaintiffs  had 
waived  all  claim  for  damages  was  erroneous.  Although  not 
distinctly  set  up  in  the  answer,  the  facts  were  all  before  the 
referee,  and  I  think  within  the  issua  The  evidence  on  the 
subject  bore  directly  upon  the  question  of  performance,  and 
even  if  the  pleadings  did  not  embrace  this  precise  defense, 
yet  as  the  testimony  was  in  the  case,  the  referee  was  author- 
ized to  decide  the  question  of  waiver.  If  need  be,  the  plead- 
ings might  have  been  made  to  conform  to  the  facts  proved. 

3.  It  is  further  objected  that  it  was  not  understood  or  in- 
tended by  either  of  the  parties,  at  the  time  the  agreement 
was  made  in  relation  to  the  upper  story  of  the  building,  that 
such  agreement  was  to  be  a  waiver  or  settlement  of  the  plain- 
tiffs' claim  for  damages.  The  declarations  of  the  parties  are 
referred  to  for  the  purpose  of  sustaining  this  view  of  the 
subject.  It  is  true  that  the  plaintiffs  informed  the  defendant 
that  they  would  not  waive  their  claim  for  damages.  If  they 
had  already  done  so  by  extending  the  time  for  the  perform- 
ance of  the  contract,  a  mere  declaration  of  that  kind  would 
not  affect  the  question  of  waiver.  Nor  would  it  be  affected  by 
any  understanding,  in  contravention  of  the  legal  effect  of 
the  written  lease  and  the  inference  to  be  drawn  from  the  fact 
of  its  being  executed.    I  do  not  therefore  consider  that  it 

'  can  be  claimed,  fairly,  that  the  understanding  or  intention  of 
the  parties  was  different  from  what  may  be  legitimately  in- 
ferred from  the  written  instrument  and  the  circumstances 
surrounding  the  case. 

After  a  careful  examination  of  the  questions  raised  by  the 
plaintiflEa'  counsel  I  see  no  error  in  the  decree  of  the  referee, 
and  am  of  the  opinion  that  a  new  trial  should  be  denied, 
and  the  judgment  entered  upon  his  report  should  be  affirmed 
with  costs. 

Vol.  XLIL  2 
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Gould,  J.  There  is  evidence  to  snpport  the  finding,  hy 
the  referee,  that  the  delay  in  completing  the  work  was, 
at  least  in  part,  occasioned  by  the  extra  work  which  the 
plaintiffs  called  for,  and  in  part  paid  for,  and  by  the  new 
work,  under  the  second  agreement  to  put  in  "  trimmers." 
This  being  so,  the  plaintiffs  could  not  insist  on  time  as  abso- 
lutely essential  to  the  contract ;  and  there  is,  by- the  evidence, 
no  criterion  furnished  for  telling  how  much  of  the  delay  (and 
consequent  damage)  was  thus  caused  by  the  plaintiffs,  or 
for  how  much  the  defendant  was  responsible.  In  the  absence 
of  any  such  criterion,  there  was  no  rule  of  damages  to  be 
drawn  from  the  evidence,  and  the  plaintiffs  were  rightly 
nonsuited. 

Peckham,  J.  concurred. 

Judgment  affirmed. 

[Albany  Qevbbal  Tebx,  March  2,  1863.    Oould,  Peekham  and  MilUr, 
Justioes.]  ' 


Hawlbt  v8.  J.  S.  Griswold,  impleaded  &c. 

J.  S.  O.  &  8.  G.  being  indebted  to  the  plaintiff  npon  a  note  made  by  them 
jointly,  rendered  an  acconnt  of  wood  delivered  by  them  to  the  plaintiff, 
nnder  certain  contracts,  and  a  settlement  being  made  between  the  plain- 
tiff and  8.  G.,  a  balance  of  $260.46  was  found  due  from  the  plaintiff  to 
J.  S.  G.  &  S.  G.  for  wood,  which  amount  the  plaintiff,  with  the  consent  of 
S.  G.,  indorsed  npon  the  note.  J.  8.  G.  previous  to  such  settlement  had  con- 
sented that  whatever  sum  was  due  to  the  plaintiff  on  the  wood  contracts 
should  be  indorsed  on  the  note,  and  after  the  indorsement  was  made,  he 
said  it  was  all  right  ffeld  that  the  indorsement  must  be  held  to  have  been 
made  by  the  direction  and  with  the  consent  of  J.  S.  G.,  and  was  a  payment 

'  by  him,  which  prevented  his  interposing  the  defense  of  the  statute  of  lim- 
itations. 

Admissions  of  a  party,  whether  of  law  or  of  fact,  when  acted  npon  by  oth- 
ers, are  conclusive  against  the  party  making  them,  in  all  cases  between 
him  and  the  person  whose  conduct  he  has  thus  influenced. 

A  defendant  will  not  be  allowed  to  give  evidence  of  a  particular  fiaot  whera 
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it  wppmxu,  Ist.  That  he  hia  made  an  admiMion  which  is  clearly  InooiiBist- 
ent  with  the  eridence  he  propoaes  to  gire ;  2.  That  the  plaSntifr  has 
acted  upon  the  admissiofn ;  and  8d.  That  the  plaintiff  would  be  injured  by 
allowing  the  trnih  of  the  admission  to  be  disprored. 

1  PPEAL  from  a  judgment  entered  upon  the  report  of  a 
A  referee,  by  the  defendant  James  S.  Griswold. 

This  action  was  brought  by  the  plaintiff  to  recover  the 
amount  of  a  certain  promissory  note  which  was  given  for 
money  borrowed  .of  the  plaintiff  by  the  defendant,  Sherman 
Griswold,  of  which  note  the  following  is  a  copy : 

"500.  On  demand,  for  value  received,  we  jointly  and  sev- 
erally promise  to  pay  Alexander  Hawley,  or  bearer,  five  hun- 
dred dollars  and  interest.     Chatham,  March  Slst,  1854. 

(Signed)  Shebuak  Griswold. 

James  8.  Gbiswold. 

(As  security.)  H.  W.  Gott." 

[Indorsed.]  "Kec'd  on  the  within  note  260  iVir  dollars, 
April  20th,  1859 ;  Bec'd  on  the  within  note  fifty  dollars, 
Nov.  5th,  1859 ;  April  2d,  1860,  Rec'd  on  the  within,  one 
hundred  dollars." 


The  note  belonged  to  the  plaintiffs.  The  defendant  Sher- 
man Griswold  did  not  answer  the'  complaint.  The  defend- 
ants, James  S.  Griswold  and  Harvey  W.  Gott,  each  answered 
separately,  setting  up  the  statute  of  limitations,  and  denying 
the  making  of  any  payments  by  either  of  them  upon  the 
note. 

It  appeared  upon  the  trial  that  in  .March,  1853,  and  pre- 
vious to  the  22d  of  October,  1853,  some  cord  wood  had  been 
delivered  by  Sherman  Griswold  to  the  plaintiff,  and  on  the 
22d  day  of  October,  1853,  the  said  Sherman  Griswold  and 
James  S.  Griswold,  of  the  one  part,  and  the  plaintiff  of  the 
other  part,  executed  two  agreements  bearing  date  on  that 
day.  By  one  of  them  the  said  Sherman  and  James  Griswold 
agreed  to  deliver  to  the  plaintiff  400  conds  of  wood  by  the 
firsi  day  of  January,  1855,  and  by  the  other  600  cords  by 
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the  first  day  of  April,  1856,  at  $3.75  a  cord.  Wood  was  ftur- 
nisbed  and  delivered  nnder  said  agreements  from  time  to 
time  from  November  12, 1853,  to  June  15,  1857.  On  the 
20tb  day  of  April,  1859,  an  account  was  rendered  by 
Sherman  Griswold  to  the  plaintiff  of  the  wood  furnished 
and  delivered  under  the  said  agreements ;  including  the 
wood  which  had  been  delivered  to  the  plaintiff  before  the 
making  of  the  agreements  of  October  22d,  1853.  This  ac- 
count was  headed  as  follows :  '^  Ezra  Hawley  to  Sherman 
Griswold  and  J.  S.  Griswold  deb.  for  wood,"  and  footed  up 
at  $3392.08,  and  on  the  same  day  and  at  the  time  of  ren- 
dering said  account,  a  settlement  was  made  with  the  plain- 
tiff by  the  defendant  Sherman  Griswold,  and  a  receipt  in  full 
given,  written  at  the  bottom  of  the  account  and  signed 
^'Sherman  and  James  S.  Griswold,''  such  signature  being 
made  by  the  defendant  Sherman  Griswold.  On  such  settle- 
ment a  balance  of  $260.46  was  found  due  from  the  plaintiff, 
which  the  plaintiff  on  the  same  day  indorsed  upon  the  note 
in  this  action,  and  which  is  the  first  indorsement  on  said 
note,  nnder  date  of  April  20th,  1859.  Previous  to  this  set- 
tlement the  defendant  had  consented,  to  the  plaintiff,  that 
what  was  due  on  the  wood  should  be  indorsed  on  this  note, 
and  after  the  indorsement  was  made  said  it  was  all  right. 

The  defendant  Gott  made  some  payments  upon  the  note. 
Several  objections  were  taken  to  the  rulings  of  the  referee  in 
refusing  and  receiving  evidence,  which  are  particularly  stated 
in  the  opinion.  The  referee  reported  in  favor  of  the  plaintiff 
for  the  balance  due  upon  the  note  after  deducting  the  in- 
dorsements, being  the  sum  of  $331.75,  and  the  defendant 
James  S.  Griswold  duly  excepted  to  his  decision.  A  judg- 
ment was  entered  upon  the  referee's  report,  and  the  defend- 
ant James  S.  Griswold  appealed  to  the  general  term, 

J.  O.  Newhirh,  for  the  appellants  and  defendants. 

S.  N.  Wright y  for  the  respondent  and  plaintiff. 
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Miller  J.  The  principal  qaestion  presented  in  the  case 
at  bar  is^  whether  the  indorsement  of  the  1^260  dne  on  the 
-wood  contracts  npon  the  note,  was  due  hj  the  direction  and 
consent  of  James  8.  Griswold,  and  was  a  payment  by  him 
which  prevents  his  interposing  the  defense  of  the  statute  of 
limitations.  The  money  thus  indorsed  was  due  from  the 
plaintiff  to  the  defendants,  Sherman  &  James  S.  Griswold, 
upon  their  joint  contract  As  joint  owners  both  parties  were 
equally  interested  in  it,  and  both  consented  to  this  appropri- 
ation of  it  Although  Sherman  alone  was  present  at  the  set- 
tlement, yet  there  is  some  reason  for  urging  that  the  appli- 
cation was  the  act  of  both  the  parties,  and  hence  that  James 
has  made  the  payment  as  much  as  Sherman.  The  referee 
has  found,  and  there  appears  to  be  sufficient  evidence  to 
warrant  the  conclusion  at  which  he  arrived,  that  James  S. 
Griswold  consented  that  the  money  due  on  the  wood  contracts 
should  be  indorsed  on  this  note,  and  after  it  was  indorsed 
said  it  was  all  right.  James  certainly  assented  to  this  appli- 
cation of  it,  prior  to  its  being  made,  and  subsequently 
affirmed  it  Conceding,  however,  that  the  payment  was  not 
made  by  James  S.  Griswold  himself,  yet  the  evidence  shows 
that  it  was  made  by  his  agent,  by  his  direction  and  author- 
ity. He  was  a  party  to  the  contracts.  When  called  upon 
by  the  plaintiff  to  pay  some  money  on  the  note,  he  consented 
that  the  money  due  on  the  contracts  might  be  indorsed  upon 
the  note.  The  principal  was  present  at  the  time  of  the  set- 
tlement, was  interested  in  it  and  assented  to  the  arrange- 
ment. At  the  time  James  assented  to  this  appropriation  of 
the  money  he  was  liable  to  pay  the  note,  and  the  conversa- 
tion with  the  plaintiff  was  an  express  direction  to  him  and 
to  Sherman  to  make  the  payment.  It  was  virtually  an  act 
done  by  James  S.  Griswold's  agent,  for  his  benefit,  and  he 
must  be  held  responsible  for  the  consequences.  I  think  there 
was  substantially  a  request  to  the  principal  to  make  the 
payment,  and  it  having  been  done,  it  must  be  regarded  as 
the  act  of  both  parties,  and  an  acknowledgment  by  James  S. 
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Griswold  of  the  debt,  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  within  the  principle  laid  down  in 
Winchdl  v.  Hicks,  (18  N.  T.  Rep,  558.) 

.Upon  the  trial  of  the  case  the  defendant  James  S.  Gris* 
wold  offered  to  prove  that  the  contracts  introduced  in  evi- 
dence were  made  for  the  sole  benefit  of  Sherman  Griswold, 
and  that  the  defendant  James  S.  Griswold  signed  them  at 
the  request  of  Sherman  Griswold  and  as  surety  for  him  ;  that 
Sherman  Griswold  alone  owned  the  wood  and  was  interested 
in  the  contract,  and  that  the  money  due  upon  the  contract 
belonged  to  him  alone.  The  defendant  also  offered,  as  an 
independent  proposition,  to  show  that  the  money  found  due 
upon  the  contracts  belonged  to  Sherman  Griswold  alone,  and 
that  the  defendant  James  S.  Griswold  had  no  right  to  it,  or 
to  any  part  of  it.  These  offers  were  objected  to  by  the  plain- 
tiff and  rejected  by  the  referee,  and  the  defendant  excepted. 
They  embrace  the  same  principle,  and  may  properly  be  con- 
sidered together. 

With  the  views  already  expressed  upon  the  other  question 
in  the  case,  the  evidence  perhaps  could  have  no  material 
bearing  upon  the  issue  involved.  I  incline  also  to  think 
that  the  evidence  was  otherwise  objectionable.  There  was 
evidence  to  prove  that  when  James  was  asked  by  the  plain- 
tiff for  some  money,  he  said  what  was  due  on  the  wood  must 
be  indorsed  on  the  note;  and  after  the  indorsement  was 
made  and  he  was  informed  of  it  he  said  it  was  all  right, 
and  they  would  pay  the  balance  as  fast  as  they  could. 
The  contracts  show  that  both  Sherman  and  James  S.  Gris- 
wold were  jointly  interested,  and  the  legal  presumption  is 
that  the  money  arising  from  the  contracts  belonged  to  both 
the  parties.  The  plaintiff  acted  upon  the  statement  made  by 
James  to  him,  and  made  the  indorsement  in  accordance  with 
it,  and  it  was  ratified  by  James  S.  Griswold,  afterwards. 
The  evidence  offered  would  have  contradicted  the  declaration 
of  the  party  upon  which  the  plaintiff  had  acted  in  making 
the  indorsement ;  and  in  a  suit  upon  the  note  the  indorse- 
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ment  would  have  been  evidence  of  a  payment  of  so  mnch 
money. 

It  is  said  that  the  defendant  did  not  request  the  plaintiff 
to  do  or  forbear  to  do  any  act^  and  there  is  no  evidence  to 
show  that  the  plaintiff  was  led  to  do  any  act  in  consequence 
thereof  prejudicial  to  himself,  and  that  he  loses  nothing  in 
consequence  of  the  indorsement.  He  expressly  told  the 
plaintiff  that  what  was  due  must  be  indorsed  on  the  note, 
thereby  directing  the  manner  in  which  it  should  be  appropri- 
atedy  and  subsequently  ratified  this  appropriation  of  the 
money.  Here  was  an  absolute  request,  and  an  absolute  pay- 
ment of  so  much  money,  which  could  not  be  canceled.  By 
making  the  indorsement  at  the  defendant's  request  the  plain- 
tiff had  reason  to  suppose  that  the  time  which  the  note  had 
to  ran  was  extended,  and  his  delay  to  prosecute  it  within  the 
six  years  from  date  may  perhaps  have  been  caused  by  this  re- 
quest of  the  defendant.  If  the  proof  was  material  and  had 
been  received,  it  might  have  deprived  the  plaintiff  of  the 
benefit  of  the  request  made  and  of  the  admission  of  the  party. 

Admissions  of  a  party,  whether  of  law  or  of  fact^  when 
acted  upon  by  others,  are  conclusive  against  the  party 
making  them,  in  all  cases  between  him  and  the  person  whose 
conduct  he  has  thus  influenced.  (1  Green.  Ev.  §  267,  p.  271. 
Reynolds  v.  Lounabury^  6  Hill^  534.  Wetland  Canal  Co.  v. 
Hathaway,  8  Wend.  480.  Dezell  v.  Odell,  3  Hill,  215. 
Gillelandy  eafr,  v.  Failing,  5  Denio,  308.) 

Within  the  principle  laid  down  in  Dezell  v.  Odell,  it  ap- 
peared, 1st.  That  the  defendant  had  made  an  admission 
which  was  clearly  inconsistent  with  the  evidence  he  proposed 
to  give ;  2d.  That  the  plaintiff  had  acted  upon  the  admission, 
and  3d.  That  he  would  be  injured  by  allowing  the  truth  of 
the  admission  to  be  disproved  ;  and  I  think  the  referee  prop- 
erly excluded  the  evidence. 

I  am  also  of  the  opinion  that  the  statement  of  the  account 
rendered  by  Sherman  Griswold  in  the  settlement,  April  26, 
1859,  and  the  receipt  at  the  bottom  of  the  statement  was* 
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properly  received  in  evidence.  It  was  a  part  of  the  transac- 
tion which  took  place  at  the  time,  and  as  snch,  admissibk 
testimony. 

The  judgment  entered  upon  the  report  of  the  referee  mnsi 
be  afSrmed,  with  costs. 

HoGEBoou,  J.  concurred. 

Gould,  J.  expressed  no  opinion. 

Judgment  affirmed. 

[ Albaztt  OsiTBBAL  Tbbx,  Sopteinber  7, 1868.    iShnId,  JZSyfkom  and  MUUTf 
Jtutices.] 


Powell  vs.  Jokes. 

ggh  481  The  commentaiiee  of  a  Jadge,  at  the  circnit^  npon  the  eridenoe,  are  not  the 
subject  of  exception.  If  he  inadvertentl j  misstates  the  &ct0,  the  eounsel 
should  correct  him,  at  the  time.  If  he  expresses  an  opinion  upon  the 
evideuce,  it  cannot  be  reviewed  on  exceptions. 

Although  it  18  the  duty  of  a  judge,  in  charging  a  jury,  to  present  fiiirly  both 
sides  of  the  case,  yet  his  omission  to  refer  to  a  particular  portion  of  the 
testimony  which  is  deemed  material  on  the  one  side,  without  his  attention 
being  directed  to  it  especiallyi  is  not  a  good  ground  for  a  new  trial,  it 
seems. 

When  a  new  trial  will  be  granted,  on  the  ground  that  the  rerdict  was  against 
the  w^ght  of  evidence,  or  upon  the  ground  of  newly  discorered  evidence. 

The  newly  discovered  evidence  wtiLdi  will  justify  the  granting  of  a  new  trial 
must  not  be  cumulative. 

What  is  cumulative  evidence.  It  seems  that  entirely  new  and  posiUve  testi- 
mony, seeking  to  contradict  testimony  given  on  the  trial,  and  to  show  that 
it  was  untrue,  cannot  be  deemed  cumulative. 

The  rule  in  regard  to  cnttxulative  evidence  was  adopted  for  the  purpose  of 
making  parties  vigilant  in  preparing  their  cases ;  and  no  diligence  could 
guard  against  evidence  which  the  defendant  alleges  is  false. 

Where  the  newly  discovered  evidence,  as  disclosed  by  the  affidavits,  is  so 
conflicting  that  it  probably  would  not  prodnce  a  different  verdict,  a  new 
trial  would  be  of  no  avail ;  and  the  court  should  not  disturb  a  rerdict  to 
give  a  party  an  opportunity  to  introduce  testimony  which  would  not  be 
of  any  advantage  to  him,  nor  tend  to  promote  the  ends  of  justice.       ^ 

Where  the  newly  discovered  evidence  does  nothing  more  than  tend  to  impeach 
tha  chanMtar  and  crtdit  of  a  witness,  a  new  trial  should  not  be  granted. 
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fnS  wu  an  action  bronght  by  the  plaintiff  against  the 
defendant  to  recover  the  snm  of  $320.03,  which  money 
the  plaintiff  alleged  he  had  been  compelled  to  pay  to  the 
8hmff  of  Ulster  connty,  npon  an  execution  issued  upon  a 
judgment,  which  had  been  recovered  on  a  note  of  which  the 
plaintiff  and  defendant  were  the  joint  makers,  but  which  the 
plfdntiff  alleged  he  had  signed  solely  for  the  accommodation 
of  the  defendant.  The  plaintiff  claimed  to  recover  the  said 
money  with  interest  from  the  17th  day  of  May,  1862,  with 
costs.  The  answer  was  a  general  denial.  The  cause  was 
tried  at  the  Ulster  circuit  in  January,  1863,  before  Mr.  Jus- 
tice Gould  and  a  jury,  and  resulted  in  a  verdict  in  &vor  of 
the  plaintiff  for  the  sum  of  $33460  damages.  The  following 
facts  appeared  in  evidence.  On  the  30th  day  of  January, 
1862,  one  Dubois  Hasbrouck  recovered  a  judgment  in  the 
supreme  court,  against  Powell  and  Jones,  for  the  sum  of 
$305.58,  damages  and  costs,  upon  which  an  execution  was 
issued  and  placed  in  the  hands  of  the  sheriff  of  Ulster  county 
for  collection.  On  this  execution  Powell  paid  to  the  sheriff 
the  sum  of  $320.03  in  satisfaction  thereof.  The  judgment 
of  Hasbrouck  was  recovered  upon  a  note  of  which  the  fol- 
lowing is  a  copy : 

^^$200.00.  Four  months  after  date,  we,  or  either  of  us, 
promise  to  pay  to  Dubois  Hasbrouck,  or  bearer,  the  sum  of 
two  hundred  dollars,  with  interest  from  date. 

Dated  January  1st,  1855.  Mabk  W.  Powell, 

HuMPHBET  S.  Jones.'' 

The  note,  though  dated  in  1855,  was  in  fact  made  and 
executed  on  the  first  day  of  January,  1856.  The  plaintiff, 
to  support  his  theory  of  the  case  that  the  note  was  the  debt 
of  the  defendant  to  pay,  produced  in  .evidence  a  paper  of 
which  the  following  is  a  copy : 

"X%rf,  Jfay  8<A,  1857. 
#200.00.    This  paper  witnesseih,  that  a  certain  note  given 
by  Mark  W.  Powell  and  Humphrey  8.  Jones  to  Dubois  Has- 
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Jbrouek,  and  indorsed  b^  David  Wurts,  was  drawn  for  the 
use  of  said  Humphrey  S.  Jones,  and  the  proceeds  used  hj 
said  JoneSy  who  hereby  acknowledges  that  he,  said  Jones, 
used  the  money,  and  will  pay  the  said  note  of  two  hundred 
dollars,  with  interest.     ,  Humfhbet  S.  Jones." 

The  defendant,  on  the  other  hand,  maintained  that  the 
note,  which  Powell  was  compelled  to  pay,  was  made  for  the 
benefit  of  Powell,  and  that  the  paper  introduced  in  evidence 
referred  to  another  note  which  Powell  had  signed  for  his 
accommodation,  and  David  Wurts  had  promised  to  indorse 
for  him,  and  on  which  he  expected  to  obtain  the  money  of 
the  same  Dubois  Hasbrouck,  which  note  he  did  not  use  but 
destroyed.  The  note  which  the  plaintiff  paid  was  not  in- 
dorsed by  any  one.  It  was  left,  however,  with  Wurts,  who 
said  he  could  get  the  money  if  he  indorsed  it. 

There  was  a  conflict  in  the  evidence  in  respect  to  the  main 
facts  of  the  case.  The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff,  for  the  amount  of  the  note  and  interest  The 
exceptions  taken  on  the  trial  will  appear  in  the  opinion. 
The  defendant  moved  for  a  new  trial  at  special  term,  upon  a 
case  and  on  affidavits  of  newly  discovered  evidence.  The 
motion  was  denied,  and  the  defendant  appealed  from  the 
judgment,  and  from  the  order  denying  a  motion  for  a  new 
trial.    The  case  was  submitted  upon  written  points. 

T.  B.  Westbroohy  for  the  appellant  and  defendant. 

W.  E.  OorlieSy  for  the  respondent  and  plaintiff. 

By  the  Courty  Milleb,  J.  The  judge  at  the  circuit  charged 
the  jury  that  in  this  case  all  depended  on  the  paper  of  May 
8,  1857.  ^'If  that  refers  to  the  note,  which  the  plaintiff 
says  it  does,  that  ends  the  case,  and  the  plaintiff  is  entitled 
to  your  verdict.  If  Jones'  account  of  that  paper  be  the 
true  one,  then  you  give  your  verdict  for  the  defendant."  He 
also  said  to  the  jury  as  follows:  '^Jones'  account  of  that 
paper  is  in  direct  contradiction  to  the  tenor  of  the  paper 
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itself,  wMch  says  that  he  received  the  money ;  and  it  will 
take  yon,  or  any  one,  a  long  time  to  believe  any  man's  memory 
in  contradiction  to  his  written  statement,  made  at  the  time  of 
the  transaction,  and  when  he  mnst  have  known  what  he  was 
signing."  The  defendant  excepted  to  the  last  part  of  the  charge. 

That  portion  of  the  charge  to  which  the  exception  was 
taken,  was  a  commentary  of  the  judge  upon  the  evidence 
given  on  the  trial.  I  am  not  quite  clear  that  the  expres- 
sion, ''at  the  time  of  the  transaction,"  referred  to  the  time 
of  the  making  of  the  note,  instead  of  the  execution  of  the 
instrument.  Conceding,  however,  that  it  will  bear  such  a 
construction,  it  was  at  most  but  an  inadvertent  misstatement 
of  a  fact,  about  which  there  was  no  dispute,  which  could 
have  been  easily  corrected  at  the  time,  if  the  judge's  atten- 
tion  had  been  called  to  it.  It  has  been  repeatedly  held  that 
the  commentaries  of  a  judge  at  the  circuit,  upon  the  evi- 
dence, are  not  the  subject  of  exception.  If  he  inadvertently 
misstates  the  fisicts,  the  counsel  should  correct  him  at  the 
time.  If  he  expresses  an  opinion  upon  the  evidence,  it  can- 
not be  reviewed  on  exceptions.  {NoUon  v.  MoseSy  3  Barb,  34. 
Jackson  v.  Tinimermany  12  Wend,  301.)  A  party  who  is 
dissatisfied  with  the  expression  of  an  opinion  by  a  judge, 
must  express  that  dissatisfaction,  not  by  excepting  to  the 
charge  of  the  judge  on  that  point,  but  by  asking  to  have  the 
question  of  fact  submitted  to  the  jury  for  their  determination. 
{Dows  V.  Rush,  28  Barb,  180.)  The  defendant's  counsel 
failed  to  make  a  request  that  the  question  of  fact  be  sub- 
mitted to  the  jury,  and  I  think  the  judge's  charge  virtually 
left  the  whole  matter  for  them  to  decide. 

It  is  urged  that  from  the  judge's  stating  that  Jones' 
version  of  the  memorandum  was  at  war  with  its  express 
language,  and  failing  to  state  that  the  story  of  Powell,  in 
r^ard  to  it,  was  equally  in  conflict  with  its  terms,  the  jury 
would  naturally  infer  that  Powell  was  to  be  believed  rather 
than  Jones.  If  such  was  the  case,  it  must  have  arisen  in 
part  from  the  defendant's  neglect  to  ask  the  judge  to  correct 
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the  alleged  error,  and  his  failare  to  request  the  judge  to  state 
that  there  was  a  conflict  in  the  evidence. 

Although  it  is  the  duty  of  a  judge,  in  charging  a  jury, 
to  present  fairly  both  sides  of  a  case,  yet  I  am  not  aware 
that  his  omission  to  refer  to  a  particular  portion  of  the  testi- 
mony, which  is  deemed  material  on  the  one  side,  without  his 
attention  being  directed  to  it  especially,  is  a  good  ground  for 
a  new  tri(iL  It  is  scarcely  expected  that  a  charge  should  at 
all  times  cover  every  material  fact  in  the  case,  and  that  there 
should  be  no  omissions.  But  even  if  there  was  good  ground 
for  such  a  rule,  I  think  it  was  not  available  in  this  case, 
because  the  defect  alleged  by  the  defendant's  counsel  had 
been  fully  covered  by  the  previous  portion  of  the  charge. 
The  judge  had  referred  to  Jones'  statement,  and  said  if  it 
was  true  the  jury  should  find  for  the  defendant.  The  whole 
charge  substantially  left  the  question  to  the  jury,  and  I  think 
was  not  erroneous. 

It  is  said  that  the  verdict  was  clearly  against  the  weight 
of  the  evidence.  The  evidence,  upon  the  trial,  was  conflict- 
ing. Most  of  the  material  facts  appear  to  have  been  contro- 
verted. There  was  a  question  of  credibility  involved.  Upon 
a  careful  examination  of  the  case  I  am  not  prepared  to  say 
that  there  was  such  a  preponderance  of  testimony  as  would 
authorize  an  interference  on  that  account.  The  court  is 
reluctant  to  set  aside  the  verdict  of  a  jury  because  they  have 
erred  in  weighing  evidence ;  nor  do  they  feel  at  liberty  to  do 
this  where  the  jury  have  passed  upon  a  mere  question  of 
fact,  unless  they  see  that  the  verdict  is  clearly  against  the 
evidence,  or  that  it  is  apparent  their  minds  were  not  open  to 
reason  and  conviction,  or  that  an  improper  influence,  from 
some  cause  or  other,  was  brought  to  bear  on  their  delibera- 
tions. {Ora.  d  Wat  on  New  Tr.  206,  207.)  I  do  not  think 
a  case  of  that  kind  is  here  presented. 

The  defendant  asks  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence.  He  swears  that  he  did  not  anti- 
cipate the  evidence  given  by  the  plaintiff,  and  was  surprised 
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tiierebjy  and  he  prodnoes  an  affidavit  to  show  that  the  teeti* 
mony  given  upon  the  trial  of  the  caoBe,  in  regard  to  the 
sending  of  the  money  to  the  defendant,  is  entirely  untme. 
He  also  furnishes  an  affidavit  of  another  witness,  in  corrobo- 
Tation  of  his  own  evidence,  in  reference  to  the  execution  of 
the  receipt. 

The  plaintiff  contradicts  the  affidavit  as  to  the  sending 
of  the  money,  by  an  affidavit  showing  that  it  was  actually 
delivered  to  the  person  who  swears  she  did  not  receive  it 
He  also  impeaches,  quite  successfully  I  think,  the  witness 
swearing  to  the  execution  of  the  receipt  He  also  produces 
another  affidavit  showing  declarations  and  acts  of  the  de- 
fendant inconsistent  with  his  defense.  The  case  is  thus  vir- 
tually tried  ov^r  again  upon  (conflicting  affidavits,  and  it  is 
difficult  to  see  how  far  this  new  evidence  on  both  sides  might 
affect  a  jury  upon  another  trial,  and  whether  substantial 
justice  would  be  promoted  by  granting  a  new  trial. 

Motions  for  a  new  trial  upon  the  ground  of  newly  discov- 
ered evidence  address  themselves  to  the  sound  discretion  of 
the  court,  and  the  court  should  be  satisfied  that  to  promote 
the  ends  of  justice  an  opportunity  should  be  allowed  for  the 
introduction  of  the  new  testimony  offered.  (Ora.  <k  Wat. 
an  New  Tr.  462,  1085,  1086.) 

Among  the  other  essential  requisites  it  is  necessary  that 
the  evidence  should  not  be  cumulative,  and  that  it  is  so 
material  that  it  would  probably  produce  a  different  verdict 
if  the  new  trial  were  granted.    (Ora.  AW.  on  New  Tr.  1021.) 

Conceding  that  the  affidavits  of  the  defendant  establish 
all  the  other  particulars,  except  those  I  have  just  referred  to, 
it  is  an  important  inquiry  whether  they  are  essentially  suffi- 
cient in  these  material  requisites. 

As  to  the  evidence  being  cumulative,  I  do  not  think  it  is 
entirely  clear  that  the  testimony,  as  to  the  money  being  sent 
to  the  defendant,  can  be  considered  as  within  this  definition. 
(See  The  People  v.  Superior  Court  of  N.  T.  5  Wend.  127. 
10  id  292,  294,  295.) 
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Upon  the  trial  the  plaintiff  swore  that  he  sent  $130  to  the 
defendant  by  his  mother.  The  defendailt  testified  that  he 
never  received  the  money.  Here  was  no  contradiction.  The 
defendant  now  proposes  to  prove  by  his  mother  that  she  did 
,  receive  the  money  from  the  plaintiff.  Can  such  testimony 
be  regiarded  as  cumulative  ?  If  it  can,  upon  what  point  was 
it  cumulative?  The  defendant,  upon  the  trial,  had  not 
sought  to  contradict  the  plaintiff's  evidence  upon  this  pre- 
cise subject.  He  had  introduced  no  evidence  as  to  that 
branch  of  the  case.  He  swears  that  he  did  not  anticipate 
this  evidence,  and  was  surprised  by  it,  and  proposes  to  show 
that  it  was  false  and  untrue.  For  the  first  time  he  seeks  to 
contradict  it  by  entirely  new  and  positive  evidence.  The  rule 
in  regard,  to  cumulative  evidence  was  adopted*  for  the  purpose 
of  making  parties  vigilant  in  preparing  their  cases,  and  no 
diligence  could  guard  against  evidence  which  the  defendant 
alleges  is  false.  I  have  considerable  doubt  whether  the  pro- 
posed evidence  can  be  considered  as  cumulative  testimony. 

As  to  the  evidence  alleged  to  be  newly  discovered  producing 
a  different  verdict,  I  am  inclined  to  the  opinion  that  with 
the  conflicting  testimony,  shown  by  the  affidavits  of  the 
plaintiff,  it  probably  would  not  affect  the  result.  A  new 
trial  under  such  circumstances  would  be  of  no  avail,  and 
this  court  should  not  disturb  a  verdict  to  give  an  opportunity 
to  introduce  testimony  which  would  be  of  no  advantage  to 
the  party.  Or  tend  to  promote  the  ends  of  justice. 

I  entertain  great  doubt  whether  the  evidence,  after  all, 
does  any  thing  more  than  tend  to  impeach  the  character  and 
credit  of  a  witness,  and  hence,  under  the  rules  applicable  to 
that  subject,  a  new  trial  should  be  denied,  for  that  reason. 

Upon  the  whole,  I  am  of  the  opinion  that  no  legal  error, 
to  the  prejudice  of  the  defendant,  was  committed  upon  the 
trial,  and  that  the  judgment  of  the  circuit  court  should  be 
affirmed,  and  the  motion  for  a  new  trial  denied,  with  costs. 

[Albany  Qbitbbal  TbbM|  September  7, 1863.    Ooui^,  Sbffeboom  and  MiiUrj 
Justices.] 
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To  pus  the  title  to  a  check,  to  a  porchaaer,  bo  as  to  place  him  in  the  podtion  of 
a  iemm  fide  holder  and  to  retieve  him  from  the  equities  existing  against  the 
origiDal  holder,  something  more  should  be  required  of  him  than  simply 
parting  with  money  upon  the  indiTidual  checks  of  the  borrower,  upon  the 
£uth  of  receiTing  the  arails  of  the  check  in  question,  when  paid. 

There  should  either  be  a  delirery,  or  some  positire  act  showing  an  actual 
transfer  of  the  check  itself,  or  a  parting  with  the  right  to  dispose  of  it. 

It  would  be  a  dangerous  position  to  hold,  in  reference  to  paper  of  that 
character,  that  when  the  original  holder  kept  the  entire  possession  and  full 
control  of  the  check,  and  gaye  other  paper  for  moneys  advanced,  the  party 
making  the  advances  occupies  the  position,  and  is  entitled  to  the  protection, 
of  a  Uma  Jide  holder  of  negotiable  paper.    Fer  Miller,  J. 

A  verbal  pledge  of  a  negotiable  instrument,  without  a  delivery  or  an  abso- 
lute transfer,  will  not  make  the  pledgee  a  hona  JUU  holder  thereof. 

THIS  action  was  brought  to  recover  the  amount  of  a  check 
made  by  the  defendant  on  the  12th  of  October,  1861,  at 
New  York,  directed  to  the  Bull's  Head  Bank,  and  which  re- 
quired the  said  bank  to  pay  to  H.  M.  Pierce  or  bearer,  on 
demand,  the  sum  of  560  dollars.  The  check  was  presented 
at  the  bank  on  the  12th  day  of  October,  1861,  and  payment 
demanded  and  refused.  The  defendant,  in  his  answer,  de- 
nied the  transfer  of  the  check  to  the  plaintiff  for  a  valuable 
consideration,  and  that  he  was  the  lawful  owner  and  holder 
of  it.  He  also  alleged  that  the  check  was  obtained  of  the 
defendant  by  fraud,  and  under  a  pretense  that  the  same  was  to 
be  used  for  a  specific  purpose ;  and  that  it  was  diverted  from 
that  purpose,  by  Pierce.  He  also  sets  up  that  at  the  time 
the  check  was  obtained  from  him,  and  at  the  time  of  the 
transfer  thereof,  said  Pierre  was  indebted  to  the  defendant  in 
a  sum  greater  than  the  amount  of  the  check ;  that  the  check 
was  received  by  the  plaintiff  after  it  was  due  and  after  it  had 
been  presented  to  the  bank  and  payment  refused,  and  avers 
that  the  plaintiff  was  not  the  holder  thereof  in  good  faith. 

It  appeared  upon  the  trial  that  the  check  was  given  to 
Pierce,  the  payee,  by  the  defendant  on  or  about  the  8th  or 
9th  of  October^  1861.    According  to  Pierce's  testimony  8cud« 
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der  came  to  him  and  represented  that  he  was  short  of  funds 
and  asked  him  to  exchange  checks,  which  they  had  frequently 
done  before.  Pierce  gave  the  defendant  his  check  for  $600, 
and  the  defendant  gave  back  a  check  for  $560  and  $40  in 
nnbankable  money,  the  check  being  dated  ahead,  with  Pierce's 
consent.  On  the  11th  of  October,  Pierce  needing  funds, 
drew  on  a  broker,  one  Lawrence,  for  $250  on  account  of  the 
check,  and  on  the  12th  drew  the  balance  $310.  On  the  same 
day  the  check  was  deposited.  On  the  Monday  following,  the 
14th,  Pierce  was  informed  that  the  check  was  returned  un- 
paid ;  and  the  next  day  he  stated  this  fact  to  a  Miss  King, 
who,  knowing  it  was  good,  said  that  she  would  go  down  to 
Lawrence  and  take  it  up.  Pierce  requested  her  to  let  him  do 
the  business  for  her ;  she  handed  him  the  money  and  he  went 
with  it  to  Lawrence,  got  the  check  and  returned  it  to  Miss 
King.  On  the  15th  Pierce  gave  Lawrence  an  order  for  the 
check,  on  the  Importers  and  Traders'  Bank.  He  gave  Law- 
rence his  own  checks  when  he  borrowed  the  $250  and  the 
$310.  Miss  King  held  it  some  time  and  passed  it  off  to  a 
Mrs.  Gori,  who  passed  it  to  the  plaintiff,  and  the  latter  ap- 
plied it  on  notes  he  held  against  Mrs.  Gori. 

It  also  appeared  by  the  evidence  of  the  paying  teller  of  the 
Bull's  Head  Bank  that  the  defendant,  before  the  check  was 
presented  for  payment,  called  at  the  bank  and  stopped  pay- 
ment of  it ;  that  it  was  afterwards  presented  for  payment  and 
he  refused  to  pay  it,  and  made  a  memorandum  in  pencil 
across  the  face — "No  funds,  stopped." 

According  to  the  testimony  of  the  defendant  he  held  sev- 
eral demands  against  Pierce  at  the  time  the  check  was  dated 
and  prior  and  subsequent  to  that  time,  viz :  one  note  dated 
March  26, 1861,  for  $600;  one  check  dated  September  27, 
1861,  for  $800;  one  check  dated  October  14,  1861,  for 
$917.54 ;  which,  after  deducting  payments,  made  a  balance 
duehun  of  $1820.  And  on  the  14th  of  October  Pierce 
promised  to  return  the  check  to  the  defendant,  and  that  it 
was  to  be  indorsed  on  the  check  for  $917.54^  which  he  had 
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against  Pierce.  Pierce  stated  at  the  ^ime  that  he  had  not 
got  the  check  with  him,  bnt  would  get  it  and  hand  it  to  him. 

Upon  the  trial  the  defendant's  counsel  offered  in  evidence 
a  note  of  Catherine  Gori,  dated  September  24,  1861,  at  60 
days,  for  $500,  which  the  defendant  had  received  before  ma* 
turity,  of  Pierce.  The  evidence  was  objected  to,  upon  the 
ground  that  no  such  defense  was  set  up  in  the  pleadings,  and 
the  objection  sustained ;  to  which  decision  the  counsel  for  the 
defendant  excepted  "  The  judge  charged  the  jury  that  if 
the  testimony  satisfied  them,  that  on  the  11th  or  12th  of  Oc- 
tober, 1861,  Pierce,  in  getting  the  money  from  Lawrence, 
pledged  to  Lawrence  the  avails  of  that  check  if  paid,  so  that 
he  obtained  the  money  (m  the  faith  of  that,  and  not  of  Pierce's 
check,  so  that  subsequently  delivering  the  check  to  Lawrence 
was  but  giving  him  the  legal  control  to  assert  his  private  or 
equitable  right  to  the  money  it  represented,  they  might  find 
a  verdict  for  the  plaintiff;  otherwise  for  the  defendant." 

The  defendant  moved,  at  special  term,  for  a  new  trial,  which 
was  denied.  From  which  decision  and  the  judgment  entered 
thereon  the  defendant  appealed  to  the  general  term. 

E.  Clarke^  for  the  defendant  and  appellant. 

J.  Hardenburghy  for  the  plaintiff  and  respondent. 

By  the  Court  J  Miller,  J.  I  think  the  learned  justice  er- 
red in  his  charge  to  the  jury  upon  the  trial  of  this  cause. 
The  evidence  showed,  that  Pierce  obtained  of  Lawrence  on 
account  of  the  check,  $250,  at  one  time  and  $310  at  another 
time,  being  the  next  day,  and  the  day  of  the  date  of  the 
check,  the  12th  of  October.  At  one  of  those  times  he  show- 
ed the  check  to  Lawrence ;  but  gave  his  individual  checks,  on 
each  occasion,  for  the  amount  of  the  moneys  which  he  received. 
Pierce  retained  possession  of  Scudder's  check,  deposited  it 
in  the  bank,  and  after  the  check  had  been  presented  and 
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payment  stopped,  he  j^ve  Lawrence  an  order  on  the  bank 
for  the  check. 

It  will  be  noticed  that  there  was  no  delivery  of  the  check 
to  Lawrence,  nor  any  actual  agreement  that  he  should  become 
the  owner  of  it.  The  most  favorable  view  that  can  be  taken 
of  the  transaction,  so  far  as  Lawrence  is  concerned,  is,  that 
he  relied  upon  the  money  received  in  payment  of  the  check 
to  reimburse  him  for  the  advances  he  had  made  upon  Pierce's 
checks. 

Considering  the  law  merchant  as  applicable  to  commercial 
paper,  I  am  inclined  to  think  that  this  was  hardly  sufficient 
to  pass  title  to  the  check  to  Lawrence  so  as  to  place  him  in 
the  position  of  a  bona  fide  holder  and  to  relieve  him  from  the 
equities  which  existed  against  the  original  holder.  The  doc- 
trine that  a  bona  fide  holder  may  recover  upon  paper  taken 
innocently  is  founded  upon  the  commercial  policy  of  sustain- 
ing the  credit  of  negotiable  paper.  (3  Kent's  Com.  79.) 
Something  more  should  bo  required  than  simply  parting  with 
money  upon  the  individual  checks  of  the  borrower,  upon  the 
faith  of  receiving  the  avails  of  a  check  when  paid.  There 
should  either  be  a  delivery  or  some  positive  act  showing  an 
actual  transfer  of  the  check  itself. 

A  delivery  is  not  always  essential  to  vest  the  legal  title  in 
the  payee  or  indorsee  where  the  transfer  is  complete.  (Chit, 
on  Bills,  262.)  And  even  actual  possession  might  not  aifect 
the  right  to  recover  on  a  bill  or  note,  if  the  plaintiff  has  a 
clear  right  to  the  money  due  upon  it.  (5  Easty  476.  2  Sond, 
47,  a,  n,  1.  Selden  v.  Pringle,  17  Barb.  458.  Smith  v.  Maine, 
25  id.  33.  Johnson  v.  Jones,  4  id.  369.  Armstrong  v.  Tuffts, 
6  id.  438.)  But  where  there  is  no  assignment ;  no  transfer 
of  the  title;  no  understanding  or  agreement  by  which  the 
ownership  is  changed ;  and  when  other  paper  or  security  is 
taken,  it  has  never  been  held  that  title  to  negotiable  paper 
passes  without  a  delivery.  In  the  absence  of  delivery  the 
proof  should  be  exceedingly  strong  that  a  valid  transfer  or 
assignment  was  made^  and  that  the  title  passed.  '  In  order  to 
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maintain  an  action  as  a  bona  fide  liolder  of  paper  of  this 
character^  there  mast  be  something  more  than  parting  with 
money  on  the  delivery  of  the  checks  of  the  payee.  There 
should  be  evidence  to  establish  that  the  holder  actually  part- 
ed with  his  right  to  dispose  of  the  check.  There  is  certainly 
no  such  testimony  in  the  case,  and  it  would  be  an  exceeding- 
ly dangerous  doctrine  to  hold,  in  reference  to  paper  of  this 
character,  that  where  the  original  holder  kept  entire  possession 
and  full  control  of  the  check  and  gave  other  paper  for 
moneys  advanced,  the  party  making  the  advances  occupies 
the  position,  and  is  entitled  to  the  protection  of  a  hona  fide 
holder  of  negotiable  paper. 

The  charge  of  the  judge  left  the  case  to  the  jury  to  be 
satisfied,  from  the  testimony,  that  there  was  a  pledge  of  the 
avails  of  the  check,  and  that  Pierce  obtained  the  money  on 
the  faith  of  it,  when  in  fact  the  check  was  not  delivered  and 
Lawrence  did  not,  by  reducing  it  to  possession,  do  what  ordi- 
narily would  be  considered  proper  and  essential  if  he  had 
trusted  to  the  paper  itself.  Can  it  fairly  be  claimed  that 
Lawrence  advanced  the  money  on  the  faith  of  the  check, 
when  there  is  no  positive  evidence  of  that  fact,  and  it  ap- 
pears that  he  never  had  control  of  it  until  it  was  stopped? 
K  he  intended  to  rely  upon  it  why  take  Pierce's  checks  and 
leave  the  defendant's  check  in  Pierce's  hands  ?  Why  not 
take  possession  of  the  check  upon  which  he  claimed  that  the 
money  was  advanced  ?  As  he  had  done  nothing  of  the  kind, 
must  it  not  be  assumed  that  Lawrence  never  had  the  control 
of  it  so  as  to  entitle  him  to  claim  it  as  a  hona  fide  holder. 

Conceding,  however,  that  there  may  be  some  evidence  from 
which  it  may  by  possibility  be  inferred  that  Lawrence  parted 
with  his  money,  on  the  faith  of  the  check,  yet  I  think  that 
a  verbal  pledge  of  a  negotiable  instrument  of  this  kind, 
without  a  delivery  or  an  absolute  transfer,  would  not  make 
him  a  bona  fide  holder,  and  the  charge  of  the  justice  was 
therefore  erroneous. 

It  perhaps  may  be  questionable  whether  the  transaction 
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presented  would  not  pl^ce  tlie  holder  in  the  position  of  a 
mere  assignee  who  takes  negotiable  paper  after  due  subject 
to  all  equities  existing  in  favor  of  the  original  maker.  (Frank- 
lin Bank  v.  Baymond,  3  Wend,  69.  Hedges  v.  Sealy,  9 
Barb.  214  Chamberlain  v.  Gorham,  20  John.  144.  Ed- 
wards  on  Bills,  286,  287.)  As  however  a  new  trial  must  be 
granted  for  the  error  of  the  judge  in  his  charge  to  the  jury, 
1  forbear  a  discussion  of  this  point  and  the  other  questions 
made. 

The  judgment  must  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

[Albany  General  Term,  December  7,  1863.    Eogeboom^  Feekham^ixA  MU-^ 
leTj  Justices.] 
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A  mere  omission,  by  a  vendor  of  chattels,  to  yolnnteer  information,  vitlfoui 
inquiry,  of  a  difficulty  known  to  him  and  unknown  to  the  purchaser,  does 
not  constitute  fhiud  and  entitle  the  purchaser  to  damages. 

The  vendor  has  a  perfect  right  to  be  silent,  leaving  the  purchaser  to  examine 
for  himself  or  to  require  a  warranty.  And  unless  by  words  or  acts  he 
leads  him  astray,  he  is  not  liable  for  fraud. 

The  objection  that  there  was  no  evidence  in  the  case  which  showed,  directly, 
that  the  vendor,  upon  the  sale,  did  any  thing  more  than  remain  silent,  not 
having  been  made,  either  upon  a  motion  for  a  nonsuit  or  in  any  other  stage 
of  the  proceedings,  and  it  having  been  assumed  upon  the  trial  that  no  such 
objection  existed,  the  point  cannot  be  made  available  on  appeal. 

In  an  action  for  fraud  in  the  sale  of  a  horse,  a  witness  who  swears  to  his 
knowledge  of  the  value  of  horses  from  having  kept  them  and  dealt  in 
them  for  a  number  of  years,  and  that  he  was  acquainted  with  the  horse  in 
question,  is  competent  to  give  an  opinion  as  to  the  value  of  the  horse. 

Where  the  purchaser  of  a  chattel,  in  an  action  brought  against  him  by  the 
vendor,  upon  the  note  given  for  the  price,  set  up  as  a  defense  the  fraud 
of  the  vendor,  upon  the  sale,  but  afterwards,  and  before  any  adjudication 
thereon,  withdrew  the  defense ;  Sdd  that  the  suit  brought  upon  the  note 
was  not  a  bar  to  a  subsequent  action  brought  by  the  purchaser,  against 
the  vendor,  to  recover  damages  for  fraud  on  the  sale. 
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A  defendant  may,  in  mch  a  case,  elect  whetber  he  will  recoup  hU  damai^ef 
when  sued  npon  the  note,  or  bring  bis  cross  action,  and  recover  in  that  for 
the  alleged  ftaud. 

i  PPE  AL  from  a  judgment  of  the  coanty  court,  affirming  a 
jlX  judgment  entered  before  a  justice  of  the  peace  in  Albany 
county. 

The  action  was  brought  before  a  magistrate,  for  fraud  in 
the  sale  of  a  horse.  The  plaintiff,  in  his  complaint,  alleged 
that  the  horse  was  diseased,  which  was  known  to  the  defend- 
ant and  unknown  and  unperceivable  by  the  plaintiff,  and 
that  the  defendant  fraudulently  and  deceptively  concealed 
said  facts  from  the  plaintiff,  on  the  sale,  for  which  he  claimed 
to  recover  damages.  The  sale  was  made  on  the  15th  of 
March,  1861,  for  $65,  of  which  $25  was  paid  at  the  time, 
and  the  plaintiff  gave  his  note  for  the  balance.  It  appeared 
that  the  horse  was  over  12  years  old ;  that  there  was  no  war- 
ranty, and  no  positive  proof  of  a  misrepresentation  or  artifice, 
on  the  part  of  the  defendant,  and  no  inquiry  by  the  plaintiff. 
The  cause  was  tried  on  the  26th  of  March,  1862.  In  the 
month  of  January,  .previous,  the  defendant  sued  the  note,  in 
the  Albany  justice's  court.  The  plaintiff  then  interposed  in 
that  suit,  as  a  defense,  the  fraud  as  his  cause  of  action  alleged 
in  this  suit.  He  introduced  evidence  on  the  subject,  and  then 
withdrew  his  defense.  The  court  in  that  action  rendered  a 
judgment  in  favor  of  the  plaintiff  therein.  The  several 
objections  taken  to  the  plaintiff's  recovery  will  appear  in  the 
opinion  of  the  court.  The  justice  rendered  a  judgment  in 
favor  of  the  plaintiff,  which  the  county  court  affirmed.  The 
defendant  thereupon  appealed  to  the  supreme  court. 

S,  Hand,  for  the  appellant. 

J,  W.  Matticty  for  the  respondent. 

By  the  Courts  Miller,  J.  The  defendant  interposes  several 
objections  to  the  plaintiff's  right  to  recover  in  this  action 
before  the  justice,  which  I  will  proceed  to  consider. 


\ 
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It  is  insisted  that  there  was  no  fraad  on  the  part  of  the 
defendant  in  accepting  the  plaintiff's  offer  for  the  horse, 
without  volunteering,  unasked,  for  the  purpose  of  dissuading 
him  from  the  purchase.  It  is  no  doubt  a  sound  proposition 
that  a  mere  omission  by  a  vendor  of  chattels  to  volunteer 
information  without  inquiry,  of  a  difiBiculty  known  to  him  and 
unknown  to  the  purchaser,  does  not  constitute  fraud  and 
entitle  the  party  to  damages.  The  vendor  has  a  perfect  right 
to  be  silent,  leaving  the  purchaser  to  examine  for  himself  or 
to  require  a  warranty.  And  unless  by  words  or  acts  he  leads 
him  astray,  ho  is  not  liable  for  fraud.  He  may  let  the  buyer 
cheat  himself,  but  must  not  actively  assist  him.  (1  Parsons 
on  Cont,  461.) 

There  is  certainly  no  evidence  in  the  case  which  shows, 
directly,  that  the  defendant,  upon  the  sale,  did  any  thing 
more  than  remain  silent,  as  he  had  a  right  to  do ;  but  the 
distinction  between  silence  and  some  act  which  assisted  in 
cheating  the  purchaser  is  so  close,  that  with  no  objection 
taken,  it  will  hardly  do  to  say  that  it  was  not  acquiesced  in 
by  both  parties,  that  there  was  something  developed  on  the 
trial  from  which  it  might  be  inferred  that  the  defendant 
intended  to  defraud  the  plaintiff.  It  perhaps  may  be  assumed 
that  the  parties  themselves  acted  upon  the  hypothesis  that 
there  was  some  evidence  on  that  branch  of  the  case. 

In  Paige  v.  Fazackerly,  (36  Barb.  392,)  it  was  held  that 
where  a  party  acquiesces  in  a  course  of  proceeding  which 
assumes  the  existence  of  a  fact,  he  will  be  deemed  to  have 
admitted  it ;  and  the  fact  will  be  treated,  on  appeal,  as  be- 
yond the  reach  of  any  objection  not  made  on  the  trial.  In 
that  case  there  were  several  omissions  in  the  proof,  which 
might  have  been  rendered  available  if  the  objection  had  been 
taken  upon  the  trial ;  but  the  parties  having  acted  on  the 
assumption  that  they  were  not  a  matter  of  contest,  it  was 
decided  that  they  could  not  be  urged  on  an  appeal. 

It  is  said  that  the  objection  was  taken  in  the  answer,  which 
denied  the  plaintiff's  allegations.   I  think  this  was  not  enough. 
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The  attention  of  the  court  and  coansel  shonld  have  been 
directed  to  it,  so  as  to  give  the  opposite  partj  an  opportunity 
to  meet  it  if  he  could  do  so.  The  party  is  bound  to  be  ordi- 
narily vigilant,  and  has  no  right  to  rest  upon  the  supposition 
that  he  can  urge  points  upon  an  appeal,  not  taken  in  the 
court  below.  It  is  not  reasonable  to  suppose  that  the  de- 
fendant would  have  omitted  to  raise  the  point  in  some  shape, 
if  there  had  been  an  entire  failure  of  proof  or  an  admission 
equivalent  to  it  It  is  also  quite  probable  that  if  the  objection 
had  been  taken,  it  might  have  been  obviated  in  some  way ; 
and  it  is  a  universal  nile  that  any  objection  must  be  taken  at 
the  trial  which  by  any  possibility  could  be  obviated,  if  then 
taken.  {Ingraham  v.  Baldwin^  12  Barb.  9,  affirmed  in 
other  points  in  9  N,  T.  Rep,  [5iSeW.]  45.  Briggsv.  Smithy 
20  Barb.  409.  Laimbeer  v.  City  of  New  York,  4  Sand/.  109.) 
The  objection  raised  not  having  been  made,  either  upon 
the  motion  for  a  nonsuit  or  in  any  other  stage  of  the  proceed- 
ings, and  it  having  been  assumed  upon  the  trial  that  no  such 
objection  existed,  I  think  the  point  cannot  be  made  available 
now. 

It  is  urged  that  the  justice  erred  in  allowing  the  witness 
Tyrrel  to  give  an  opinion,  as  to  the  value  of  the  horse.  The 
witness  swore  to  his  knowledge  of  the  value  of  horses,  hav- 
ing kept  them  and  dealt  in  horses  for  a  number  of  years ; 
and  being  acquainted  with  the  horse  in  question,*  I  think  he 
was  competent  to  show  the  value.  The  plaintiff  merely 
sought  to  prove  the  value  of  the  horse  with  the  defects,  and 
without  them.  The  measure  of  damages  was  the  difference 
lietween  the  horse  as  sold  and  his  actual  value.  (Sliaron  v. 
Moshcr^  17  Barb.  518.)  The  question  put  to  the  witness 
was  within  this  rule,  and  although  he  was  not  shown  to 
have  had  any  particular  knowledge  of  the  nature  of  the  dis- 
ease with  which  it  was  alleged  the  horse  was  affected,  yet  his 
acquaintance  with  horses  was  sufiBicient  to  enable  him  to  judge, 
to  a  certain  extent,  as  to  their  value,  and  to  make  his  testi- 
mony relevant  and  entitled  to  such  weight  as  his  knowledge 
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and  the  circamstances  of  the  case  warranted.    The  eyidenc€ 
was  clearly  admissible. 

It  is  said  that  the  action  was  barred  by  the  judgment  in 
the  suit  brought  by  the  defendant  for  the  balance  of  the  price 
of  the  horse ;  and  that  the  plaintiff  having  set  up  the  same 
fraud  for  which  he  now  claims  to  recover^  and  introduced 
proof  to  sustain  his  claim,  the  whole  matter  might  there  have 
been  adjudicated,  and  he  cannot  recover  in  a  separate  action. 

The  defendant,  on  the  trial  between  him  and  the  plaintiff 
in  the  suit  brought  by  the  defendant,  upon  the  note,  with- 
drew his  claim  for  damages,  prior  to  its  determination,  and  I 
am  inclined  to  think  that  under  such  circumstances  the  suit 
brought  upon  the  note  was  not  a  bar  to  the  subsequent  action 
for  damages.  Had  there  been  an  adjudication  in  that  suit, 
upon  the  subject  of  damages,  it  would  no  doubt  have  been  a 
bar  to  a  subsequent  action,  for  the  same  thing.  But  inas- 
much as  the  claim,  and  every  thing  relating  to  that  defense, 
was  withdrawn  from  the  consideration  of  the  court  before  the 
case  was  finally  submitted,  a  different  rule  prevails.  The 
defendant  had  a  right  to  elect  whether  he  would  recoup  his 
damages,  when  sued  upon  the  note,  or  bring  his  cross  action 
and  recover  in  that  for  the  alleged  fraud. 

Although  the  general  doctrine  is  laid  down  in  McAllis- 
ter V.  JReaby  (4  Wend.  492,)  that  a  second  litigation  would 
not  be  tolerated  where  a  fair  opportunity  can  be  afforded  by 
the  first  to  do  final  and  complete  justice  to  the  parties,  yet  I 
do  not  understand  that  case  to  establish  the  doctrine  that  the 
defendant  is  bound  to  set  up  a  breach  of  warranty  or  fraud, 
in  mitigation  of  damages,  where  a  party  is  sued  for  the 
original  consideration.  (See  G.  T,  3d  ed,  734.)  Nor  is  this 
position  sustained  by  subsequent  decisions  in  similar  cases. 
A  contrary  doctrine  is  distinctly  held  in  Cook  v.  Moseley^ 
(13  Wend.  277 ;)  Batterman  v.  Pierce^  (3  Hilly  171 ;)  Ives 
V.  Van  Epps,  (22  Wend.  155.) 

In  Winfidd  v.  Bacon^  (24  Barb.  154,)  Birdseye,  J.  lays 
it  down  as  a  general  rule  that  the  defendant  who  has  an 
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equitable  defense  to  an  action,  being  now  authorized  to  in- 
terpose it  by  answer,  is  bound  to  do  so,  and  should  not  be 
permitted  to  bring  a  separate  action  for  the  purpose  of  re- 
straining the  prosecution  of  another  action  pending  in  the 
same  court.  Although  this  case  is  cited  to  maintain  the 
general  doctrine  that  a  party  is  bound  to  interpose  matter 
aTailable  as  a  defense,  without  reserving  his  claim  for  a  cross 
action,  I  do  not  understand  it  to  go  to  any  such  extent. 
Such  a  doctrine  in  fact  might  be  unjust  and  inequita* 
ble  in  many  cases,  as  it  would  prevent  a  party  from  recover- 
ing a  balance  in  his  favor  where  the  proof  showed  that  he 
was  entitled  to  it. 

Bellinger  v.  CraigWy  (31  Barh.  639,)  which  is  also  re- 
lied upon  by  the  defendant  to  support  the  position  that  if  the 
defense  is  once  pleaded  and  withdrawn  the  cause  of  action  is 
gone,  sustains  no  such  doctrine.  That  was  an  action  brought 
against  a  physician,  for  malpractice  in  treating  a  broken 
limb.  It  appeared  that  the  physician  had  sued  the  plaintiff 
previously,  for  his  services,  before  a  justice,  and  he  appeared 
and  put  in  an  answer  containing  a  general  denial  and  averring 
that  the  services  were  unskillfully  performed.  On  the  trial 
he  withdrew  his  second  answer.  It  was  held  that  the  fact  of 
performance  of  the  contract  was  impliedly  averred  in  the 
complaint  and  denied  by  the  answer,  and  that  the  judgment 
of  the  justice  in  favor  of  the  plaintiff  for  his  services  neces- 
sarily included  the  fact  of  performance  on  the  part  of  the 
plaintiff^  and  it  could  not  be  again  litigated.  The  decision 
of  this  case  was  put  upon  the  ground  that  the  claims  in  such 
a  case  could  not  co-exist,  and  a  recovery  by  either  party 
would  effectually  bar  the  action  of  the  other  party.  The 
case  is  by  no  means  analogous  to  the  one  at  bar. 

In  Davis  v.  TalcoU,  (2  Kern.  184,)  which  was  an  action 
for  damages  for  a  breach  of  a  contract  to  manufacture  and 
put  up  machinery,  it  was  held  that  a  recovery  in  a  suit  upon 
an  agreement  where  the  right  to  recover  depended  by  the 
pleadings  upon  the  truth  of  the  allegation  made  in  the  com- 
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plaint  and  denied  by  the  answer,  that  the  plaintiff  had  fully 
performed  the  agreement,  is  a  bar  to  an  action  brought  sub- 
sequently by  the  defendant  in  the  first  suit  against  the 
plaintiff  therein  to  recover  damages  for  the  alleged  non-per- 
formance of  the  same  agreement,  and  that  the  record  of  the 
recovery  estops  the  defendant  from  controverting  that  the 
plaintiff' therein  fully  performed  the  contract.  The  plain- 
tiff in  the  previous  suit  brought  by  the  defendants  against 
them,  interposed  a  claim  of  damages,  but  finally  with- 
drew it,  and  admitted  that  they  were  indebted  for  the 
causes  of  action  mentioned  in  the  complaint.  The  decision 
of  the  case  was  put  upon  the  ground  that  the  withdrawal 
of  the  claim  for  damages  did  not  waive  the  right  to  insist 
upon  the  defense ;  that  the  plaintifis  were  bound  to  establish 
their  title  to  the  price  stipulated,  by  proof  that  the  ma- 
chinery was  made  within  the  time  and  in  the  manner  called 
for  by  the  agreement,  and  the  v^dees  were  at  liberty  to 
meet  and  combat  thiff  proof  by  counter-evidence  on  their 
part.  And  as  the  cause  of  action  and  indebtedness  of  the 
defendants  were  by  the  complaint  made  dependant  on  a  full 
performance  of  the  contract  by  the  parties  who  instituted  the 
suit,  the  concessions  of  the  defendants  were  equivalent  to 
an  admission  on  the  record  to  that  effect,  and  they  were 
estopped. 

It  will  be  perceived  that  there  is  a  distinction  between 
that  case  and  the  one  now  considered.  The  defendant  here 
could  have  recovered  in  his  action  upon  the  note  without 
evidence  to  show  what  the  contract  was;  and  it  was  not 
essential  that  he  should  prove  that  he  had  fulfilled  the  con- 
tract, as  it  was  in  the  case  cited. 

It  by  no  means  follows  that  because  a  party  withdraws  a 
defense  which  he  has  pleaded  he  is  thereby  precluded  if  the 
action  goes  against  him,  and  that  his  cause  of  action  is  gone. 
In  many  cases  he  has  a  right  to  withdraw  from  the  consid- 
eration of  the  court  and  jury  any  distinct  cause  of  action, 
and  to  bring  his  suit  therefor.     (13  John,  226.     16  id.  135. 
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C.  T,  2d  ed.  727.)  Upon  no  reasonable  ground  can  the  point 
niged  be  sustained. 

Nor  do  I  think  that  the  doctrine  of  waiver  applies  to  a 
case  like  this,  as  is  claimed.  It  is  only  where  the  remedies 
are  not  concurrent  that  the  choice  of  one  of  them  operates  as 
a  disaffirmance  of  the  other.  Here  the  remedy  by  action  for 
the  alleged  fraud,  or  by  interposing  a  defense  in  a  suit  upon 
the  note,  are  not  conflicting  or  inconsistent,  but  specially 
sanctioned  by  repeated  adjudications,  and  the  rule  involved 
has  no  application. 

There  appears  to  have  been  no  error  committed  upon  the 
trial,  and  the  judgment  of  the  justice  and  the  county  court 
must  be  affirmed,  with  costs. 

[Albavt  Gkkeral  Tbbx,  December  7, 1868.  Hogthoom^  FtAhtm  and  MO- 
Ur^  Joatices.] 


The  Boman  Catholic  Gebman  Church  of  the  Holt 
Cboss,  of  Albany,  vs.  Catharine  Wachteb  «and  others. 

L.  S.,  \>Y  her  last  will  and  testament,  bequeathed  to  the  plainlifft,  to  be 
received  by  them  and  to  be  appropriated  to  the  forwarding  of  the  gospel, 
the  snm  of  $500,  and  to  her  brothers  and  sisters,  share  and  share  alike, 
the  balance  of  her  estate,  to  be  divided  eqnally  between  them ;  which 
several  legacies  or  sums  of  money  she  ordered  and  directed  to  be  paid  to 
the  several  legatees,  within  one  year  after  her  decease.  After  the  wiU  was 
admitted  to  probate,  the  assets  received  being  insufficient  to  pay  the  debts 
of  the  testatrix,  the  real  estate  was  sold,  by  order  of  the  surrogate,  and 
afler  payment  of  debts  and  expenses,  the  sum  of  $729.66  remained  on 
hand,  to  be  disposed  of  under  the  will.  HM  that  the  testatrix  intended 
to  charge  her  real  estate  with  the  payment  of  the  legacy  of  $500  bequeathed 
to  the  plajntifis  ;  and  the  amount  of  such  legacy,  with  interest  and  costs, 
was  ordered  to  be  paid  out  of  the  fund  in  the  hands  of  the  surrogate. 

CASE  suhmitted  under  section  372  of  the  code.  Louisa 
8chadelle,  who  died  in  Albany  on  the  17th  of  September, 
18^,  by  her  last  will  and  testament  bequeathed  to  the  plain- 
tiffs, to  be  received  by  them  and  to  be  appropriated  to  the 
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forwarding  of  the  gospel,  the  sum  of  $500,  and  to  her  broths 
era  and  sisters,  share  and  share  alike,  the  balance  of  her 
estate,  to  be  divided  equally  between  them,  which  several 
legacies  or  sums  of  money  she  ordered  and  directed  to  be  paid 
to  the  several  legatees  within  one  year  after  her  decease. 
After  the  will  was  admitted  to  probate  the  assets  received 
being  insufficient  to  pay  the  debts  of  the  testatrix,  the  real 
estate  was  sold  by  the  order  of  the  surrogate,  and,  after  pay- 
ment of  debts  and  expenses,  the  sum  of  $729.66  remained 
on  hand  to  be  disposed  of  under  the  will. 

The  plaintiffs  claim  that  the  surrogate  should  pay  them 
the  sum  of  $500,  with  interest.  The  defendants,  who  are 
the  brothers  and  sisters  of  the  testatrix,  claim  that  the  be- 
quest to  the  plaintiffs  was  not  a  charge  on  the  real  estate, 
and  cannot  be  paid  out  of  the  avails  thereof,  and  that  the 
whole  amount  should  be  distributed  amongst  them. 

H.  Smithj  for  the  plaintiffs. 

Ira  Sha/^r,  for  the  defendants. 

By  the  Oourty  Miller,  J.  This  case  presents  the  ques- 
tion whether  the  testatrix  intended  to  charge  her  real  estate 
with  the  payment  of  the  legacy  of  $500,  bequeathed  to  the 
plaintiffs. 

The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts  and  legacies.  (Harris  v.  Fly,  7  Paige^  425.)  They 
are  never  charged  on  the  real  estate,  unless  the  testator  or 
testatrix  intended  they  should  be ;  and  that  intention  must  be 
either  expressly  declared  or  fairly  and  satisfactorily  inferred, 
from  the  language  and  dispositions  of  the  will.  (Lupton  v. 
Luptouy  2  John.  Ch,  623.)  This  intent  will  be  effectual 
when  found  to  exist  in  any  form,  because  the  law  seeks 
only  to  discover  and  carry  out  the  purposes  of  the  testator. 
(Beynolds  v.  Reynolds,  16  N,  T.  Sep.  262.) 

In  ascertaining  that  intention  we  are  at  liberty  to  look  at 
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the  Bnrroniiding  circumstances  of  the  testator,  at  the  time 
of  making  the  will,  so  far  as  they  tend  to  shed  light  upon 
the  question  of  intent.     (Shtdters  v.  Johnson ^  38  Barb.  80.) 

In  the  case  now  under  consideration,  the  real  estate  not 
having  heen  expressly  charged  with  the  payment  of  the 
legacy  to  the  plaintiffs,  the  intention  to  charge  it,  if  any  such 
intention  existed,  can  only  be  inferred  from  the  will  itself, 
and  the  circumstances  surrounding  the  testatrix. 

By  the  will,  the  testatrix  gave  the  sum  of  $500  to  the 
plaintiff,  in  plain  and  unmistakable  language,  and  in  the 
very  same  clause  disposed  of  the  balance  of  her  estate  among 
her  relatives.  There  was  no  general  residuary  clause  dis- 
posing of  the  ''rest,  residue  and  remainder,"  but  a  general 
bequest  of  the  balance.  What  did  she  intend  by  the  ex- 
pression ''the  balance  of  my  estate?"  Did  she  mean  the 
balance  which  remained  of  her  personal  property  after  the 
payment  of  debts  and  legacies,  and  the  whole  of  her  real 
estate ;  or  did  she  intend  to  include  the  whole  of  her  real  and 
personal  estate  together,  as  an  entirety,  and  to  make  the 
deduction  of  the  legacy  from  that  ?  These  are  the  control- 
ing  questions  to  be  decided,  and  they  must  be  determined  in 
view  of  the  general  principles  already  laid  down. 

It  will  be  observed  that  the  testatrix  had  made  no  prior 
disposition  of  any  portion  of  her  real  estate,  and  the  balance, 
therefore,  would  include  the  whole  of  it.  In  Shvltera  v. 
Johnson,  (38  Barb.  80,  82,)  it  wm  held  that  the  whole  of 
the  real  estate  was  not  the  "rest,  residue  and  remainder;" 
that  something  must  be  taken  from  the  entirety  to  reduce  it 
to  a  rest,  residue  and  remainder.  And  where  a  testator  has 
devised  by  such  phraseology,  it  is  necessary  to  look  at  the 
antecedent  portions  of  the  will  to  ascertain  what  has  created 
the  rest  J  residue  and  remainder  thus  disposed  of.  Davis,  J. 
in  discussing  the  subject  says:  "If  we  find  these  terms  as 
applied  to  the  property  bequeathed  and  devised  by  them  are 
satisfied  by  the  preceding  dispositions  of  the  will,  then  the 
inference  that  the  testator  only  meant  to  dispose  of  what  was 
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left  of  his  estate,  after  making  previous  clevises  and  bequests, 
so  that  he  should  die  intestate  as  to  none  of  it,  justly  arises. 
But  if  we  find  no  antecedent  devise  by  which  the  real  estate 
of  the  testator  is  made  to  answer  the  description  of  the 
residuary  clause,  it  seems  to  be  natural  and  just  to  infer 
that  the  testator  intended  to  reduce  it  to  that  description  by 
charging  the  legacies  upon  it,  if  that  course  should  be  neces- 
sary to  their  payment."  If  the  doctrine  here  laid  down  is 
sound — and  it  appears  to  be  sustained  by  numerous  authori- 
ties— there  is  but  little  difficulty,  in  the  absence  of  any 
antecedent  devise  of  real  estate  by  the  testatrix,  in  arriving 
at  the  conclusion  that  she  intended  to  charge  the  real  estate, 
which  she  left  with  the  payment  of  the  legacy,  bequeathed 
to  the  plaintiflfs. 

Although  there  has  been  considerable  discussion,  in  refer- 
ence to  the  question  now  raised,  in  recent  cases,  and  the  gen- 
eral principle  involved  appears  to  be  settled  by  authority,  it 
may  be  well  to  refer  to  some  of  the  leading  cases  for  the  pur- 
pose of  ascertaining  how  far  they  affect  the  one  at  bar. 

The  principle  enunciated  in  Lupton  v.  Lupton,  (2  John, 
Ch,  614,)  is  recognized  as  the  law  of  this  state  and  is  relied 
upon  by  the  defendants'  counsel  as  decisive  of  the  question 
now  considered.  In  that  case  the  testator,  after  directing 
the  payment  of  debts  and  making  provision  for  his  wife  dur- 
ing widowhood,  by  giving  her  the  use  of  his  personal  and 
real  estate,  gave  several  legacies  and  made  certain  specific 
devises  of  real  estate,  to  his  grandchildren.  He  then  gave 
to  his  three  children,  after  the  decease  or  marriage  of  his 
wife,  "all  the  rest,  residue  and  remainder  of  my  personal  and 
real  estate  not  hereinbefore  already  devised  and  bequeathed." 
It  was  held  that  the  real  estate  was  not  chargeable  with  tlie 
legacies.  The  chancellor,  in  his  opinion,  laid  considerable 
stress  upon  the  residuary  clause,  holding  that  if  it  created 
such  a  charge,  it  would  exist  in  almost  every  case ;  for  it  Was 
the  usual  clause  and  formula  of  wills.  He  considered  it  as 
meaning  merely  that  the  testator  did  not  intend  to  die  intes- 
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tate  as  to  any  part  of  his  property,  and  generally  as  meaning 
nothing  more.  He  remarks :  '^  It  is  not  sufficient  that  debts 
or  legacies  are  directed  to  be  paid ;  that  alone  does  not  create 
the  charge ;  but  they  must  be  directed  to  be  first  or  previ- 
ously paid,  or  the  devise  declared  to  be  made  after  they  are 
paid."  It  will  be  noticed  that  the  case  is  distinguishable 
from  the  one  at  bar,  in  several  particulars.  In  that  case 
there  were  specific  devises  of  real  estate,  which  left  a  residue 
of  that,  to  be  disposed  of.  In  the  present  case  there  was  no 
such  devise,  and  the  balance  and  not  the  rest,  residue  and 
remainder  was  to  be  divided.  The  case  of  Keeling  v.  Brown, 
(5  Ves.  359,)  which  was  cited  and  relied  upon  by  the  learned 
chancellor  to  sustain  his  views,  was  also  a  case  where  the 
will  directed  the  debts  and  funeral  expenses  to  be  paid,  and 
devised  several  parts  of  his  real  estate,  and  then  disposed  of 
the  rest,  residue,  and  remainder.  In  both  of  these  cases 
there  was  a  provision  in  the  will  which  made  the  residuary 
clause  applicable.  As  there  was  no  previous  devise  of  real 
estate  here,  even  if  the  same  language  had  been  employed,  it 
would  not  apply.  I  do  not  see,  therefore,  that  the  rule  laid 
down  in  Lupton  v.  Lupton  can  be  regarded  as  adverse  to 
charging  the  real  estate  of  the  testatrix  with  the  legacy  of 
the  plaintiffs. 

In  Tracy  v.  Tracy,  (15  Barb.  503,)  which  was  a  special 
term  decision,  the  will,  after  directing  the  payment  of  the 
testator's  debts,  gave  and  bequeathed  legacies  to  certain  of  his 
children*  The  testator  then  gave  all  the  rest,  residue,  and 
remainder  of  his  estate,  both  real  and  personal,  unto  his 
children  by  his  then  present  wife,  share  and  share  alike,  sub- 
ject to  their  mother's  right  of  dower.  It  was  decided  that  the 
real  and  personal  estate  being  blended  in  one  devise,  to  the 
same  person,  the  real  estate  became  chargeable,  together  with 
the  personal,  for  the  debts  and  legacies. 

In  tfie  present  case  there  are  &r  stronger  grounds  for  say- 
ing that  the  real  and  personal  estate  are  blended  together. 
A  single  clause  in  the  will  disposes  of  all  the  real  and  per* 
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sonal  property  without  recognizing  any  distinction  between 
the  two,  and  devises  the  balance  which  remains  of  the  whole 
estate.  In  the  case  cited,  as  well  as  in  this,  there  was  no 
previous  specific  devise  of  any  portion  of  the  real  estate. 

The  case  of  Tracy  v.  Tracy  was  subsequently  affirmed  in 
Reynolds  v.  Reynolds,  (16  N.  T,  Rep,  257.)  Brown,  J. 
who  wrote  the  leading  opinion,  thought  as  the  devise  was  of 
the  rest,  residue,  and  remainder  of  the  estate,  the  decision 
was  sustained  by  the  authorities,  but  that  it  was  put  upon 
the  wrong  ground.  The  learned  justice  referred  to  several 
cases  as  sustaining  this  position,  some  of  which,  at  least, 
upheld  the  doctrine  contended  for.  If  this  case  can  be  con- 
sidered as  a  controlling  authority,  then  the  charge  of  the  leg- 
acy upon  the  real  estate  can  be  upheld  here.  The  case,  in 
many  respects,  is  distinguishable  from  Lupton  v.  Lupton^ 
and  I  do  not  think  is  in  conflict  with  it. 

In  Reynolds  v.  Reynolds,  (16  N.  Y.  Rep,  257,)  the  testa- 
tor, after  bequeathing  several  legacies,  which  he  directed  to 
be  paid  within  one  year,  without  designating  any  fund  out 
of  which,  or  by  whom,  they  were  to  be  paid,  in  a  separate 
clause  devised  and  bequeathed  all  his  real  and  personal  es- 
tate to  two  of  his  sons.  There  was  nothing  in  the  will  to 
show  an  intention  that  the  real  estate  should  be  charged,  and 
it  was  held  that  the  legacies  should  abate  in  proportion  to 
the  deficiency,  and  that  no  part  thereof  should  be  charged 
on  the  real  estate.  While  the  opinion  of  the  judges  sanctions 
the  doctrine  laid  down  in  Lupton  v.  Lupton,  it  does  not  af- 
fect the  question  now  before  us.  In  fact,  so  far  as  it  ap- 
proves of  the  decision  in  Tracy  v.  Tracy,  before  cited,  it 
expressly  sustains  the  position  of  the  plaintiff's  counsel. 

In  Goddard  v.  Pomeroy,  (36  Barb.  546,)  the  testator, 
by  his  will,  gave  to  his  wife,  after  payment  of  his  funeral 
expenses  and  debts,  all  his  personal  estate,  absolutely,  except 
$1000  due  him  on  notes,  and  the  interest  of  that  during  her 
life.  He  also  gave  her  the  income  of  all  his  real  estate, 
for  life.    He  then  bequeathed  legacies  amounting  to  $3500^ 
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which  were  not  to  become  due  until  after  the  death  of  his 
wife.  The  remaining  part  of  his  property  he  gave  to  the 
Baptist  church  of  York,  upon  certain  conditions  which  the 
court  adjudged  to  be  invalid.  It  was  held  that  the  real 
estate  was  chargeable  with  the  legacies,  and  that  there  was 
enough,  taking  aU  the  provisions  of  the  will  together,  to 
make  the  intention  and  the  charge  entirely  clear.  If  the  in- 
tention was  thus  plainly  manifested  under  the  circumstances 
presented  in  that  case,  it  is  certainly  more  apparent  and  clear 
from  the  testatrix's  will  here. 

In  Shultera  v.  Johnson,  (38  Barb,  80,)  before  cited  and 
commented  upon,  the  testator,  by  will,  gave  and  bequeathed 
several  legacies  to  two  of  his  daughters  and  to  two  of  his 
sons.  And  in  a  separate  clause  he  gave  and  devised  all  the 
"  rest,  residuCy  and  remainder"  of  his  real  and  personal 
estate  &c.  to  two  other  sons,  share  and  share  alike.  It  was 
held  that  it  was  the  intention  of  the  testator  that  the  lega- 
cies should  be  paid  out  of  whatever  property  he  should  leave, 
and  that  only  the  residue,  after  their  payment,  should  go  to 
the  residuary  legatees.  While  Davis,  J.  in  his  opinion, 
doubts  the  correctness  of  the  rule  laid  down  in  Tracy  v. 
Tracy,  he  uses  the  following  language :  "  It  is  not,  therefore, 
because  the  residue  of  the  estate,  real  and  personal,  is  blend- 
ed together  and  disposed  of  as  one  fund,  that  previous  lega- 
cies are  charged ;  but  because  in  the  absence  of  specific 
devises,  the  blending  of  the  entire  estate  into  one  residue, 
after  giving  legacies,  indicates  an  intention  to  give  only  the  re«- 
idue  which  would  be  created  when  the  previous  dispositions  of 
his  will  should  be  satisfied."  I  have  before  adverted  to  some 
other  leading  features  of  this  case.  It  appears  to  have  been 
well  considered,  and  although  one  of  the  judges  dissented,  the 
opinion  is  well  re^isoned,  and  sustained  by  numerous  authori- 
ties. I  think  it  can  be  upheld ;  and  although  it  is  divested 
of  many  of  the  strong  features  and  prominent  characteristics 
which  so  eminently  mark  and  distinguish  this,  it  disposes  of 
the  question  under  discussion  favorably  to  the  plaintiflb. 

Vol.  XLII.  4 


^ 


50         OASES  IN  THE  SUPREME  COURT. 

Herrick  v.  Woolverton. 

In  view  of  the  authorities  cited  and  discussed ;  considering 
the  circumstances  surrounding  the  testatrix ;  the  fact  that  at 
the  time  of  her  death,  (for  from  that  time  the  will  speaks, 
Ellison  Y,  Miller y  11  Barh,  334;)  that  there  was  an  insuffi- 
ciency of  assets  to  pay  the  legacy  and  the  debts ;  that  no  pro- 
vision is  made  for  the  payment  of  the  debts ;  the  phraseology 
employed  in  the  will  itself,  "  the  balance  of  my  estate,"  in- 
stead of  the  ordinary  residuary  clause  and  formula}  used  in 
wills  to  dispose  of  personal  property  not  bequeathed  and  the 
remainder  of  real  estate  not  devised;  I  am  impressed  with 
the  conviction  that  the  testatrix  intended  that  the  legacy 
should  be  paid  out  of  the  whole  estate.  She  meant  to  say 
that  the  whole  estate  should  be  taken  together,  and  that 
after  the  payment  of  the  legacy,  the  balance  which  remain- 
ed should  be  equally  divided  between  her  brothers  and  sisters. 

I  think,  therefore,  that  judgment  should  bo  entered  that 
the  legacy,  mth  interest  from  September  17,  1863,  and  costs 
of  both  parties,  should  be  paid  out  of  the  fund  in  the  hands 
of  the  surrogate. 

Judgment  accordingly. 

[Albaitt  Gbvebal  Tbbx,  December  7, 1863.    JSogAoom^  Pkkham  and  MH- 
Utf  Justices.] 


Herbick  v8.  Woolvebton. 

Where  a  promissory  note,  payable  on  demand  with  interest,  was  transferred 
to  the  plaintiff,  a  bona  Jide  holder,  nearly  three  months  after  its  date ;  Mdd 
that  it  was  not  to  be  deemed  dishonored  at  the  time  of  the  transfer,  bo  as 
to  let  in  a  defense  existing  in  favor  of  the  maker,  against  the  payee. 

Sach  a  note  is  a  continning  security,  and  is  not  due  without  an  actual  de- 
mand ;  nor  can  it  be  treated  as  dishonored,  until  it  has  in  fact  been  pre- 
sented and  payment  refused. 

A  note  payable  on  demand,  with  interest,  is  not  due  until  demanded ;  and 
hence  cannot  draw  interest  until  that  time,  or  until  a  suit  is  brought,  which 
the  law  regards  as  equivalent  to  a  demand. 
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MOTION  for  a  new  trial  on  exceptions  ordered  to  be  heard 
in  the  first  instance  at  a  general  term.  The  promissory 
note  upon  which  the  action  was  brought  was  made  by  the 
defendant  on  the  9th  of  February,  1861,  for  $1500,  payable 
to  the  order  of  H.  D.  Hawkins,  and  by  him  immediately,  on 
the  same  day,  indorsed  and  delivered  to  Jonathan  B.  Herrick. 
The  note  was  payable  on  demand^  with  interest,  and  was 
held  by  Jonathan  B.  Herrick,  the  original  holder  or  indorsee, 
on  or  about  the  28th  of  April,  or  first  of  May,  1861,  when 
it  was  transferred  by  him  to  his  brother,  Delaus  W.  Herrick, 
the  plaintiff.  There  was  no  proof  of  notice  to  the  plaintiff  of 
any  defense  to  the  note  before  its  transfer. 

All  the  parties — the  plaintiff,  defendant,  Hawkins  and 
Jonathan  W.  Herrick — were,  at  the  time,  merchants,  doing 
business  in  Broadway,  in  the  city  of  Albany. 

The  question  of  fact  litigated  at  the  trial  was  whether  the 
note,  as  between  the  original  parties  to  it,  was  or  was  not 
without  consideration ;  or,  to  be  more  specific,  whether  the 
note  in  suit  was  given  as  the  defendant  claimed,  as  a  mere 
memorandum  by  way  of  security  for  the  return  of  fifty  shares 
of  the  capital  stock  of  the  Bank  of  Albany,  bm-rowed  by 
the  defendant  from  Jouathan  B.  Herrick,  or  as  claimed  by 
the  plaintiff,  given  as  security  for  the  payment  of  said  fifty 
shares  of  stock  purchased  of  Herrick  by  the  defendant.  The 
defendant  claimed  the  transaction  was  a  mere  loan,  to  secure 
the  return  of  which,  the  note  was  made :  the  plaintiff,  that 
it  was  a  sale,  and  the  note  given  to  secure  the  purchase  price. 
Upon  this  issue  the  evidence  was  conflicting.  The  jury 
found  the  issue  of  fact  in  favor  of  the  defendant ;  that  the 
transaction  was  a  mere  loan,  and  the  note  was  made  as  a 
memorandum  by  way  of  security  for  the  return  of  the  stock, 
and  for  no  other  purpose.  The  court  charged  the  jury, 
among  other  things,  that  the  note  in  suit  having  been  given 
nearly  three  months  before  it  was  transferred  to  the  plaintiff, 
and  all  the  parties  living  in  the  same  street,  doing  business 
with  each  other,  it  was  notice  to  the  purchaser  to  inquire  as 


52  CASES  IS  THE  SUPREME  COUET. 

•  

Herrick  v.  Woolverton. 

■     ■  ■  ■ " 

to  the  note,  and  if  be  failed  to  make  such  inquiry,  the  note 
was  open  to  any  defense  existing  between  the  original  parties. 
To  which  the  plaintiff's  counsel  excepted.  The  counsel  for  the 
plaintiff  asked  the  court  to  charge,  that  the  note  being  pay- 
able on  demand,  with  interest,  it  was  a  continuing  security,  and 
did  not  become  due  until  an  actual  demand  was  made.  The 
court  refused  so  to  charge,  and  the  plaintiff's  counsel  except- 
ed. These  two  exceptions  raised  the  only  question,  and  that 
was  a  question  of  law.  The  plaintiff  made  and  served  a  bill 
of  exceptions,  which  was  duly  settled  and  ordered  to  be 
heard  in  the  first  instance  at  the  general  term. 

J.  K,  Porter y  for  the  defendant. 

C\  B,  Cochran,  for  the  plaintiff. 

By  the  Court  J  Miller,  J,  The  question  presented  in  this 
case  is,  whether  a  promissory  note  payable  on  demand  with 
interest,  made  and  dated  nearly  three  months  before  it  was 
transferred  to  a  third  party,  and  in  the  hands  of  a  bona  fide 
holder,  is  open  to  any  defense  existing  between  the  original 
parties. 

The  authorities  are  not  entirely  harmonious  as  to  the  pre- 
cise time  when  a  negotiable  note,  payable  on  demand  with 
interest,  shall  be  deemed  dishonored,  so  as  to  let  in  a  de- 
fense of  the  original  maker  against  a  third  person  to  whom 
it  has  been  negotiated.  Until  very  recently,  at  least,  there 
appears  to  have  been  a  most  inconvenient  uncertainty  as  to 
the  rule  of  law  applicable  to  this  question.  {See  Merritt  v. 
^oddj  23  N,  Y.  Rep,  28.)  In  the  case  above  cited,  all  the 
cases  in  this  state,  bearing  upon  the  question  now  under 
consideration,  were  reviewed  and  discussed,  and  it  is  quite 
apparent  that  the  course  of  decision  has  not  been  entirely 
satisfactory. 

In  order  to  understand  the  point  presented,  an  examination 
of  the  authorities  upon  the  subject  is  important.    In  Fur^ 
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man  v.  HasktHy  (2  OaineSj  369,)  some  eighteen  months  had 
elapsed  after  the  date  of  the  note  when  it  was  transferred, 
and  it  was  held  that  it  was  not  dishonored,  and  was  suhject 
to  any  defense  of  the  maker.  The  period  of  time  which  had 
elapsed  was  far  greater  than  in  the  case  at  har,  and  it  did 
not  appear  that  the  note  bore  interest,  which  in  some  sub- 
sequent cases  which  I  shall  have  occasion  to  exaipine,  was 
considered  a  circumstance  of  considerable  weight  in  deciding 
the  question  raised.  This  case  cannot,  therefore,  be  consid- 
ered as  by  any  means  controlling. 

In  Hendricks  v.  JuSiahy  (1  John,  319,)  the  action  was 
brought  by  the  indorser  of  the  note  against  the  maker  within 
a  year  after  its  date,  the  note  being  payable  on  demand.  It 
did  not  appear  when  it  was  transferred,  and  it  was  held  that 
the  maker  would  not  be  allowed  to  prove  a  set-off  against  the 
original  payee  unless  he  previously  showed  that  the  note  had 
been  transferred  for  a  fraudulent  purpose  or  at  a  later  periody 
at  least  than  was  to  be  presumed  from  the  facts  which  ap- 
peared. The  question  now  made  was  not  distinctly  pre- 
sented, and  the  decision  of  the  case  was  put  upon  a  ground 
which  did  not  precisely  involve  that  question.  But  even  if 
the  point  there  decided  is  applicable,  a  whole  year  had 
elapsed  from  the  date  of  the  note  until  the  bringing  of  the 
suit. 

In  the  case  of  Loaee  v.  Lunkiny  (7  John.  70,)  the  note 
was  payable  on  demand  with  interest,  and  negotiated  two  and 
one  half  months  after  its  date.  In  a  suit  by  the  holder 
against  the  maker,  the  latter  was  allowed  to  show  payment 
to  the  original  payee,  before  the  transfer  of  the  note  to  the 
plaintiff;  and  the  court  held  that  there  is  no  precise  time  in 
which  such  a  note  is  to  be  deemed  dishonored,  but  it  must 
depend  on  the  circumstances  of  the  case  and  the  situation  of 
the  parties. 

In  Sice  V.  Cunninghamy  (1  Coweny  397,)  which  was  an  ac- 
tion against  an  indorser  upon  a  note  payable  on  demand,  it 
was  held  that  the  demand  must  be  within  a  reasonable  time. 
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and  that  the  indorser  was  discharged  by  a  delay  of  five 
months  in  demanding  payment  of  the  maker;  that  both 
parties  living  in  the  same  city  the  delay  was  unreasonable. 
It  does  not  distinctly  appear  in  this  case  that  the  note  bore 
interest. 

The  foregoing  cases  comprise  all  to  which  we  have  been 
referred  to  sustain  the  defendant's  theory ;  and  with  but 
two  cases  of  a  later  period,  which  I  shall  have  occasion  to 
consider,  all  the  authorities  in  this  state  upon  the  question 
under  discussion,  , 

It  will  be  obseiTed,  that  with  the  single  exception  of 
Losee  v.  Dunhin,  (7  John.  70,)  the  time  which  the  note  had 
run,  was  considerably  longer  than  in  the  case  at  bar.  One  of 
them,  Sice  v.  Cunninghamy  was  against  an  indorser,  and  one 
or  more  of  them  did  not  bear  interest.  While  some  of  them 
may  be  considered,  perhaps,  as  sanctioning  the  doctrine  that 
where  a  note  is  payable  on  demand  with  interest,  and  re- 
mains over  due  for  any  considerable  period  of  time,  the 
holder  is  liable  to  any  defense  which  the  maker  had  against 
it,  while  in  the  hands  of  the  first  holder,  yet  they  by  no 
means  settle  the  principle  here  involved,  and  we  must  look 
further  to  learn  and  determine  what  the  law  actually  is. 

In  Weihey  v.  Andrews,  (3  Hilly  582,)  a  later  case,  the 
note  was  payable  on  demand  with  interest,  and  was  shown  to 
have  been  transferred  to  the  plaintiff  four  or  five  weeks  after 
its  date.  It  was  held  not  to  be  deemed  dishonored  so  as  to 
let  in  the  defense  of  a  want  of  consideration.  Cowen  J. 
who  delivered  the  opinion,  considered  the  fact  that  the  note 
was  on  interest,  a  very  important  circumstance,  and  as  having  ' 
a  material  bearing  upon  the  question.  He  says:  "No  one 
would  understand  the  parties  to  intend  that  these  words 
meant  interest  for  a  few  weeks  only ;  nor  would  the  payee 
or  purchaser  of  a  note  ordinarily  desire  to  take  it  on^  the 
terms  of  a  payment  so  soon.*'  He  cites  the  case  of  Barough 
V.  Whitey  (6  Dowl  &  Ryl  379,)  remarking  that  "all  the 
judges  concurred  expressly  in  saying  that  such  a  note  cannot 
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be  considered  as  dishonored  till  it  is  demanded  and  payment 
reinsed  ;  and  they  pat  themselves  on  its  being  a  continuing 
note  npon  its  face." 

In  the  case  referred  to  from  6  DowL  <t  Ryl.  Bailey,  J. 
held  that  the  note  being  payable  on  demand,  with  interest, 
it  imported  that  it  was  not  the  intention  of  the  makers  that 
it  should  be  promptly  paid,  but  that  it  should  lie  in  the 
hands  of  the  payee,  or  of  such  persons  as  should  have  it,  for 
a  valuable  consideration,  until  either  he  or  his  indorsee 
should  think  fit  to  call  for  payment,  or  until  the  maker 
should  find  out  who  the  holder  was  and  require  him  to  receive 
payment.  Holroyd  J.  said :  ''If  a  person  takes  a  note  pay- 
able at  a  particular  time,  and  that  time  is  past  at  the  period 
when  he  receives  it,  he  takes  it  at  his  own  risk.  But  when  a 
note  is  made  payable  on  demand  with  interest,  that  imports  it 
is  to  continue  negotiable  until  it  is  presented  for  payment." 
Littledale,  J.  said:  ''A  promissory  note,  payable  on  de- 
mand with  interest,  is  to  be  considered  as  a  continuing 
security,  and  cannot  be  treated  as  dishonored  until  it  has  in 
fact  been  presented  and  dishonored."  The  doctrine  laid 
down,  that  a  note  payable  on  demand  is  a  continuing  secu- 
rity, as  I  have  already  shown,  is  fully  indorsed  by  Justice 
Cowen  in  Wethey  v.  Andrews^  (3  Hill^  582,)  and  that  case 
is  an  authority  on  the  precise  point  to  be  determined  here. 
The  principle  there  decided  is  in  every  respect  applicable. 
It  is  the  latest  case  reported  which  is  precisely  analogous  to 
the  present,  and  I  think  must  be  considered  as  overruling 
all  of  the  cases  that  preceded  it  which  may  be  regarded  as 
holding  a  contrary  doctrine.  It  has  a  direct  and  immediate 
bearing  upon  the  question  now  considered ;  and  unless  the 
rule  there  sanctioned  has  been  changed  by  some  subsequent 
decision,  must  be  held  to  be  decisive,  and  as  a  binding  au- 
thority. 

In  MerrtU  v.  Todd,  (23  N.  T.  Sep,  28,)  it  was  held  that  a 
promissory  note  payable  on  demand  with  interest,  is  a  con- 
tinuing security,  and  an  indorser  remains  liable  only  until 
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an  actual  demand,  and  the  holder  is  not  chargeable  for  neg- 
lect to  make  such  demand  within  any  particular  time.  The 
action  was  against  the  indorser,  and  the  note  bore  interest. 
No  demand  was  made  and  notice  given  until  three  years  and 
eight  months  after  the  transfer  of  the  note.  The  decision  in 
this  case  must  be  considered  as  overruling  all  the  previous 
authorities  in  conflict  with  the  doctrine  it  upholds. 

The  learned  chief  justice  (Comstock)  in  his  opinic^,  cites 
with  approbation  the  case  of  Wethey  v.  Andrews;  and 
although  the  suit  was  against  an  indorser,  yet  the  principle 
discussed  tends  very  much  to  sustain  the  doctrine  that  the 
note  in  a  case  like  the  present  is  a  continuing  security. 
After  discussing  the  rule  in  reference  to  notes  which  do  not 
bear  interest,  he  says  :  "But  whatever  may  be  the  rule  where 
the  security  is  not  on  interest,  we  think  that  a  note  payable 
on  demand  with  interest  is  a  continuing  security,  from  which 
none  of  the  parties  are  discharged  until  it  is  dishonored  by 
an  actual  presentment  and  refusal  to  pay.'' 

It  is  true  that  the  chief  justice,  in  his  opinion,  subse- 
quently remarks  that  the  question  there  presented  is  not 
identical  with  one  which  arises  where,  after  the  transfer  of 
such  a  note,  the  maker  seeks  to  introduce  a  defense  against  the 
original  holder  ;  and  he  considers  that  the  lapse  of  time  of 
non-payment  of  interest,  after  the  regular  period  or  periods 
had  passed,  might  be  sufficient  to  put  the  purchaser  on  in- 
quiry, or  to  justify  a  presumption  that  the  instrument  was 
actually  dishonored ;  yet  he  by  no  means  disturbs  the  gen- 
eral principle  previously  enunciated,  and  there  are  no  features, 
no  leading  characteristic  or  circumstance  connected  with  the 
case  under  consideration,  which  would  bring  it  within  the  dis- 
tinction referred  to.  There  is  no  such  lapse  of  time,  and  no 
non-payment  of  interest,  which  would  make  it  an  exception  to 
the  general  rule  laid  down,  or  render  that  rule  inapplicable. 

As  the  question  whether  the  note  bore  interest  is  evi- 
dently of  considerable  importance,  it  may  be  well  in  this  con- 
nection to  notice  that  it  was  urged  upon  the  argument  that 
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the  note,  being  payable  on  demand,  drew  interest  from  date, 
eren  if  it  had  not  been  payable  with  interest  I  understand 
the  rule  to  be  entirely  different.  Such  a  note  is  not  due  until 
demanded,  and  hence  cannot  draw  interest  until  that  time, 
or  until  a  suit  is  brought,  which  the  law  regards  as  equiva- 
lent to  a  demand.  The  right  to  interest  rests  upon  the  de- 
fault of  the  debtor.  (Renss,  Glass  Factory  v.  Betd,  5  Cowen, 
587.  People  v.  County  of  New  Torhy  id.  331.)  Nor  is  in- 
terest payable  before  the  principal  on  which  it  accrues,  unless 
it  is  specially  so  agreed.  (French  y.  Kennedy ^  7  Barb,  452.) 
Here  there  was  no  default,  nor  was  the  principal  due  until 
a  demand  had  been  made.  If  a  note  or  bill  be  payable  on 
demand,  without  being  expressed  for  payment  of  interest, 
interest  is  payable  from  the  time  of  demand.  (Chit,  on 
Bills,  664) 

The  note  only  drew  interest  because  it  so  provided ;  and 
if  it  had  been  otherwise,  no  interest  would  have  accrued 
upon  it  until  a  demand  was  made. 

Upon  the  whole,  I  am  of  opinion  that  in  the  case  before 
us,  the  note  being  payable  on  demand  with  interest,  and 
having  run  less  than  three  months  at  the  time  of  its  trans- 
fer, was  a  continuing  security,  and  was  not  due  without  an 
aStual  demand.  And  the  judge  at  the  circuit  erred  in  his 
charge,  as  well  as  in  refusing  to  charge  as  requested. 

In  arriving  at  this  conclusion  we  simply  uphold  the  prin- 
ciple adjudicated  in  3  Hill,  382,  and  in  23  N.  T.  Bep.  28. 
I  am  better  satisfied  with  such  a  result,  because  I  think  that 
a  different  conclusion  would  only  add  perplexity  to  the  ap- 
plication of  a  rule  already  much  confounded  in  a  class  of  cases 
where  uniformity  is  of  vast  importance,  and  where  a  rule  of 
law  once  settled  should  be  firmly  observed  and  adhered  to. 
This  conclusion  renders  it  unnecessary  to  discuss  the  other 
points  raised. 

New  trial  granted,  with  costs  to  abide  the  event. 

[Albaxt  Gekbbal  Tbbk,  March  7,  1864.  Peckham,  JngaUi  and  MiUer^ 
Justices.] 
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The  law  will  not  allow  a  party  who  is  wholly  in  default  to  recover  back  mone; 
paid  in  part  performance  of  an  execntory  agreement,  if  he  afterwards 
breaks  it  and  refuses  to  go  on  and  perform  the  residue. 

Where,  upon  the  sale  of  a  canal  boat,  it  was  agreed  that  the  purchaser  should 
have  the  use  and  possession  of  the  boat  until  default  in  making  payments 
according  to  the  contract,  in  which  case  the  vendor  might  take  possession 
of  the  boat,  and  declare  the  contract  void ;  and  upon  the  default  of  the 
purchaser  the  vendor  did  declare  the  contract  void,  and  took  possession 
of  the  boat ;  Seld  that  the  purchaser  could  not  recover  back  the  payments 
he  had  made. 

rpniS  was  an  appeal  from  an  order  made  at  a  special  term, 
X  sustaining  a  demurrer  to  the  complaint.  The  complaint 
set  forth  an  agreement  by  one  Jeremiah  Barber  to  purchase 
a  canal  boat  of  the  defendant,  to  be  paid  for  in  installments. 
Barber  was  to  have  the  use  and  possession  of  the  boat  until 
default  in  making  payments  according  to  the  contract,  and 
the  contract  should  be  declared  forfeited  by  the  defendant, 
and  the  boat  retaken  by  him ;  and  it  was  agreed  that  upon 
such  default  the  defendant  might  take  possession  of  the  boat 
and  declare  the  contract  void.  The  complaint  alleged  that 
Barber  paid  part  of  the  installments,  but  failed  to  pay  others 
as  they  fell  due ;  that  after  such  default  the  defendant  de- 
clared the  contract  void,  and  took  possession  of  the  boat ; 
that  the  plaintiff  was  the  assignee  of  Barber  of  this  contract ; 
and  as  such  he  claimed  to  recover  of  the  defendant  the  amount 
paid  him  by  Barber,  upon  the  contract,  before  default.  The 
defendant  demurred  to  this  complaint,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Geo.  M.  Oagoodbyy  for  the  appellant. 

Strong  &  Mumfordy  for  the  respondent. 

By  the  Courty  Johnbok,  J.     This  case  was  rightly  decided 
at  special  term.     The  money  was  paid  by  the  plaintiff  upon 
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an  executory  contract  which  he  afterwards  n^lected  and 
refused  to  perform.  The  sale  of  the  boat  was  strictly  a  con- 
ditional sale,  and  no  title  Tested  or  could  vest  in  the  purchaser 
or  his  assigns  until  all  the  payments  were  made.  The  pur- 
chaser was  to  have  the  right  to  the  use  of  the  boat  until  he 
should  make  default  in  the  payments.  The  plaintiff  is  the 
assignee  of  the  purchaser,  and,  as  the  complaint  shows,  wholly 
neglected  to  make  the  June  and  July  payments  in  1861.  He 
had  made  no  payments  whatever.  The  defendant  reclaimed 
the  boat  by  reason  of  this  default,  and  put  an  end  to  the 
contract,  as  lie  was  authorized  to  do,  by  its  express  stipula- 
tions. He  has  been  guilty  of  no  breach  or  default,  but  has 
acted  throughout  in  entire  accordance  with  the  provisions  of 
the  contract  and  in  affirmance  of  it.  The  law  will  not  allow 
a  party  who  is  wholly  in  default  to  recover  back  money  paid 
in  part  performance  of  an  executory  agreement,  who  has  after- 
wards broken  it,  and  refused  to  go  on  and  perform  the  residue, 
{Green  v.  Greeny  9  Cowen,  46.  Battle  v.  The  Rochester  City 
Banky  3  Comst.  88.)  In  the  last  case  cited  it  was,  as  in  this 
case,  part  of  the  agreement  that  in  case  of  default  by  the 
purchaser  in  making  payments  the  vendor  might  at  his  elec- 
tion rescind  the  contract.  The  vendor  did  rescind  for  that 
re^on,  and  it  was  held  by  the  court  of  appeals  that  the  pur- 
chaser could  not  recover.  The  plaintiff  cannot  recover  on  the 
ground  of  his  own  breach  of  the  agreement ;  and  the  contract 
does  not  provide  for  a  repayment  of  the  money  paid  in  part 
performance,  in  case  of  a  rescission  according  to  the  stipula- 
tions of  the  contract.  Nor  will  the  law  imply  a  promise  in 
snob  a  case.  To  allow  the  plaintiff  to  recover  back  the  pur- 
chase money  paid,  in  a  case  like  this,  would  be  to  offer  an  in- 
ducement to  a  purchaser  to  violate  his  agreement.  It  would 
give  him  the  use  of  the  canal  boat  for  a  year  without  com- 
pensation, and  put  it  wholly  in  his  power  to  perform  or  not 
at  his  pleasure.  I  think  no  case  can  be  found  where  a  pur- 
chaser has  been  allowed  to  recover  back  partial  payments 
after  a  default  in  making  further  payments,  when  the  vendor 
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has  merely  kept  the  property  agreed  to  be  sold,  or  sold  it  to 
another,  in  consequence  of  such  default.  In  order  to  entitle 
a  purchaser  to  recover  under  such  circumstances  he  must 
show  that  the  other  party  has  been  guilty  of  some  breach  on 
his  part,  or  of  some  act  in  hostility  to  the  contract.  E6re 
the  party  fails  to  get  the  property  bargained  for,  because  he 
neglected  and  refused  to  pay  the  purchase  price,  and  the 
owner  takes  it  as  he  would  have  had  the  right  to  do,  without 
any  such  provision  in  the  agreement.  But  the  plaintiff  or 
his  assignee  expressly  agreed  he  might  take  it  in  case  of  a 
default,  and  there  the  contract  ends.  There  is  no  promise 
for  paying  back,  and  there  can  be  no  recovery  without,  in 
such  a  case. 

The  order  of  the  special  term,  sustaining  the  demurrer, 
must  therefore  be  affirmed. 

[MoNBOB  Gbitebal  Tbbm,  March  7, 1864.     WeUeSf  J.  C.  Smith  and  Johmm, 
Justices.] 


CORNES  V8.  MiNOT. 

C.  and  M.  were  the  owners  of  acyoining  lots,  G.'s  being  the  north  and  M.'b 
the  south  lot.  Both  parties  claimed  title  from  the  same  source,  C.*8 
deed  being  the  oldest.  But  M.'s  lot  had  been  previously  contracted  to  be 
sold  to  0.  who  was  then  in  possession,  under  his  contract.  A  brick  build- 
ing stood  on  C.'s  lot,  at  the  date  of  his  conveyance.  The  description  in 
C.'s  deed  was  as  follows:  "Thence  continuing  the  same  course  along  the 
front  of  said  building,  seventy-nine  feet  nine  inches,  to  the  comer  thereof, 
being  the  north  line  of  premises  contracted  to  0.;  thence  easterly  along 
the  south  side  of  the  brick  axiU  of  said  building,  seventy-seven  feet  to  an 
alley."  Reserving  to  the  grantor  "  the  free  and  uninterrupted  use  of  the 
south  wall  of  the  Collins  buildings,  for  the  support  of  the  timbers  and 
floors  of  the  store  and  building  acyoining,  occupied  by  0.,  as  the  same  is 
now  used,  and  the  use  of  the  chimney  flues  in  said  wall,"  &c.  The  found- 
ation wall  of  the  building  on  C.'s  lot,  on  the  north  side,  projected  about 
six  or  eight  inches  beyond  the  south  face  of  the  brick  wall.  M.  erected 
a  building  on  his  lot,  constructing  his  north  wall  up  to,  and  against  O.'s 
south  brick  wall ;  C.  claiming  that  his  deed  carried  him  to  the  south  lino 
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of  the  fmmdoHm  wtil,  instead  of  the  Boath  line  of  the  brick  im0,  of  hii 
building,  brought  ejectment  for  the  intermediate  six  or  eight  inches. 
Sdd,  that  the  dlrision  line  between  the  lots  mentioned  in  C.'s  deed,  was 
intended  to  be  a  straight  line  from  the  soathwest  comer  of  the  htUding  to 
the  rear  of  the  lot;  and  that  the  terms  ''comer  of  the  boilding,"  and 
"along  the  soath  side  of  the  brick  wall,"  dearly  limited  C.'s  soath  line  to 
the  onter  surface  of  the  brick  wall ;  and  that  C.  had  no  title  to  the  strip 
of  land  in  question.    J.  C.  Smith,  J.  dissented. 

THIS  waa  an  action  of  ejectment,  brought  to  recover  a 
strip  of  land  about  six  inches  in  width,  and  seventy- 
seven  feet  in  length,  fronting  on  Main  street,  in  the  village 
of  Brockport,  upon  which  the  defendant  had  erected  the  wall 
of  a  brick  building.  The  Bank  of  Monroe  was  the  common 
source  of  title.  On  the  1st  of  January,  1852,  the  trustees  of 
that  bank  conveyed  to  the  plaintiff  a  parcel  of  land  bounded, 
so  far  as  affects  the  question  in  this  case,  as  follows :  ^'  Thence 
continuing  the  same  course  along  the  front  of  said  building 
seventy  feet  and  nine  inches  to  the  southwest  comer  thereof, 
being  the  north  line  of  premises  contracted  to  J.  C.  Ostrom 
(the  defendant's  premises ;)  thence  easterly  along  the  south 
side  of  the  brick  wall  of  said  building,  and  continuing  that 
course,  in  all  about  seventy-seven  feet,  to  an  alley,"  with  a 
reservation  to  the  grantors  and  their  assigns  of  the  use  of  the 
south  wall  of  the  Collins  building,  (the  southernmost  build- 
ing on  the  premises  conveyed,)  for  the  support  of  the  timbers 
and  floors  of  the  store  and  building  theretofore  and  now 
occupied  by  J.  C.  Ostrom,  (the  defendant's  store,)  as  the 
same  was  then  used,  and  the  use  of  the  chimney  flues  in  said 
wall,  as  the  same  had  theretofore  been  used  by  J.  C.  Ostrom. 
The  same  grantors,  in  pursuance  of  a  contract  made  before 
the  1st  of  January,  1852,  conveyed  to  J.  C.  Ostrom,  the 
defendant's  grantor,  a  lot  of  land  in  said  village,  described 
in  the  deed  as  follows:  "Beginning  on  the  east  line  of  Main 
street,  at  the  southwest  corner  of  the  brick  block  of  stores 
conveyed  by  the  party  of  the  first  part  to  Thomas  Cornes ; 
thence"  (passing  around  the  lot,  until  the  northeast  corner 
thereof  is  reached,)  "  to  a  point  where  a  line  continued  along 
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the  south  side  of  the  south  wall  of  the  brick  building  con- 
veyed to  said  Cornes,  would  intersect  said  alley;  thenco 
westerly  along  said  line  and  the  south  side  of  the  sottth  wall 
of  said  building  to  the  place  of  beginning,  with  the  privilege 
of  using  the  said  south  wall  as  the  same  is  now  used  for 
supporting  the  timbers  of  the  building  on  the  premises 
hereby  conveyed,  and  the  use  of  the  chimney  flues  in  the 
said  wall,  as  the  same  have  been  heretofore  used  by  the  occu- 
pants of  the  building  on  the  premises  hereby  conveyed,"  At 
the  time  the  plaintiff  took  his  deed  there  was  a  brick  store 
on  the  Ostrom,  or  defendant's  lot,  the  north  wall  of  which 
was  the  south  brick  wall  of  the  plaintiff's  building;  the 
floors  and  floor  timbers  of  the  Ostrom  building  running  up 
to,  and  into  said  brick  wall,  and  one  side  of  the  rooms  being 
said  wall.  The  front  and  rear  walls  of  the  defendant's  build- 
ing ran  up  to,  abutted  against,  and  were  locked  into  the 
south  brick  wall  of  the  plaintiff's  building.  'There  was  an 
irregular  stone  wall  upon  which  this  brick  wall  was  founded, 
which  projected  six  inches  or  more  at  the  top^nd  enlarging 
as  it  descended  south  of  the  brick  wall.  In  1860  the  defend- 
ant became  the  owner  of  the  premises  conveyed  to  Ostrom, 
and  in  November  of  that  year,  the  building  on  the  defend- 
ant's premises  was  destroyed  by  fire.  In  the  spring  of  1861 
he  rebuilt  his  block,  and  not  choosing  to  use  the  plaintiff's 
wall  for  his  floor  timbers  &c.  built  his  north  wall  up  to,  and 
against  the  plaintiff's  south  brick  wall.  For  occupying  this 
strip  of  six  inches  or  more  south  of  his  brick  wall,  and  be- 
tween it  and  the  south  side  of  this  irregular  stone  wall,  the 
plaintiff  brought  his  action. 

The  action  was  tried  at  the  circuit  before  Hon.  James  0. 
Smith,  a  justice  of  this  court,  without  a  jury,  who  directed 
a  judgment  to  be  entered  in  favor  of  the  plaintiff.  The  de- 
fendant appealed. 

Norton  &  BowmaUy  for  the  appellant. 

Jerome  Fuller ^  for  the  respondent. 
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Johnson,  J.  The  plaintiff  in  his  complaint  claims  title 
aod  the  right  of  possession  to  a  strip  about  six  inches  in 
width  south  of  the  south  side  or  face  of  the  brick  wall  of  his 
building,  upon  which  strip  the  defendant  has  erected  the 
north  wall  of  a  brick  building  which  he  owns,  and  now  occu- 
pies. The  case  was  tried  at  special  term  without-a  jury,  and 
the  judge  held  that  according  to  the  true  interpretation  of  the 
plaintiff's  deed  he  was  seised  in  fee  of  this  strip  as  claimed  in 
the  complaint,  and  gave  judgment  in  his  favor.  I  am  of  the 
opinion  that  the  learned  justice  was  mistaken  in  the  construc- 
tion put  by  him  upon  the  plaintiff's  conveyance,  and  that,  by  a 
fair  and  rational  interpretation  of  the  instrument,  he  acquired 
no  title  to  this  strip.  The  two  lots  adjoin  each  other,  the 
plaintiff's  being  the  north,  and  the  defendant's  the  south  lot. 
Both  parties  claim  title  from  the  same  source.  The  plain- 
tiff's deed  is  the  oldest,  and  bears  date  the  1st  of  January, 
1852.  The  deed  from  the  same  grantors  to  John  C.  Ostrom, 
through  which  the  defendant  claims,  bears  date  the  14th  of 
October  in  the  same  year.  It  appears  by  the  plaintiff's  con- 
veyance, however,  and  also  by  the  evidence,  that  at  the  time 
the  plaintiff's  conveyance  was  executed  and  delivered,  the 
defendant's  premises  were  contracted  to  Ostrom,  and  he  was 
then  in  possession  under  his  contract.  There  was  then  a 
building  upon  the  premises,  which  has  since  been  destroyed 
by  fire.  The  floor  timbers  of  that  building  projected  into, 
and  rested  wholly,  at  the  north  end,  upon  the  south  brick 
wall  of  the  plaintiff's  building,  which  wall  also  contained 
flues  for  the  use  of  the  building  on  the  defendant's  premisos, 
and  which  were  used  as  appurtenant  to  the  south  building. 
It  also  appears  from  the  evidence,  that  the  plastering  of  the 
north  end  of  the  rooms  in  the  south  building  was  directly 
upon  the  south  face  of  the  brick  wall  of  the  plaintiff's  build- 
ing. It  further  appears  by  the  evidence,  that  the  foundation 
wall  of  the  plaintiff's  building,  which  is  of  stone,  on  the 
south  side,  projects  about  six  or  eight  inches  beyond  the  south 
face  of  the  brick  wall  of  the  building,  and  it  is  the  strip  or 
space  occupied  by  this  projectioa  which  the  plaintiff  claims 
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to  recover.  His  clainiy  in  short,  is,  that  his  deed  carries  him 
to  the  south  line  of  the  foundation  wall,  instead  of  the  south 
line  of  the  hrick  wall  of  the  building.  This  is  the  only  ques- 
tion in  the  case,  and  it  is  one  of  construction  alone. 

The  description  of  the  plaintiff's  conveyance,  so  far  as  any 
question  in  the  case  is  affected  by  it,  is  a  follows  :  "  Thence 
continuing  the  same  course  along  the  front  of  said  building 
seventy  feet  and  nine  inches,  or  thereabouts,  to  the  comer 
thereof,  being  the  north  line  of  premises  contracted  to  J.  C. 
Ostrom ;  thence  easterly  along  the  south  side  of  the  brick 
wall  of  said  building,  and  continuing  that  course  in  all  about 
seventy-seven  feet  to  an  alley."  "  Eeserving  to  the  parties 
of  the  first  part  and  their  assigns  the  free  and  uninterrupted 
use  of  the  south  wall  of  the  Collins  building  for  the  support 
of  the  timbers  and  floors  of  the  store  and  building  adjoining 
thereto  and  now  occupied  by  J.  C.  Ostrom,  as  the  same  is  now 
used,  and  the  use  of  the  chimney  flues  in  said  wall  as  the 
same  have  heretofore  been  used  by  said  Ostrom." 

It  seems  to  my  mind  entirely  clear,  from  this  description, 
that  the  plaintiff's  premises  do  not  extend  beyond  the  south 
face  of  the  brick  wall  of  the  building.  His  line  extends  to 
the  southeast  comer  of  the  building,  to  the  defendant's  line ; 
thence  easterly  along  the  south  side  of  the  brick  wall.  This 
I  think  is  plainly  to  be  gathered  from  the  terms  of  the  de- 
scription alone. 

But  when  we  come  to  look  at  the  reservation,  the  intention 
is  placed  beyond  all  doubt.  For  by  that  reservation  the  use 
of  the  south  brick  wall  conveyed  to  the  plaintiff  is  reserved 
to  the  defendant,  as  the  assignee  of  the  plaintiff's  grantors, 
for  the  support  of  the  timbers  and  floors  of  his  building. 

It  is  claimed  by  the  plaintiff's  counsel  that  the  terms  "  cor- 
ner of  the  building,"  in  the  description,  means  the  corner  of 
the  foundation  of  the  building.  This  might  be  so  if  there 
were  nothing  else.  But  when  we  see  that  the  line  from  this 
corner  is  made  to  run  directly  easterly  along  the  south  side 
of  the  brick  wall,  it  appears  plainly  enough  that  it  was  the 
comer  of  the  building  proper,  as  it  says,  and  not  the  extreme 
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comer  of  the  foundation  wall,  that  was  intended.  It  is  also 
claimed  that  the  terms  ^^  along  the  south  side  of  the  hrick 
wall"  do  not  necessarily  mean  directly,  or  immediatly,  along 
the  surface  of  the  hrick  wall,  hut  may  mean  some  distance 
from  it.  It  is  perfectly  ohvious,  however,  that  the  plain, 
common,  and  natural  meaning  is,  a  line  in  immediate  prox- 
imity to  the  hrick  wall  The  hrick  wall  is  a  definite  and 
precise  location  of  the  line,  ahout  which  there  can  he  no  mis* 
take,  and  may  well  have  heen  inserted  for  the  very  purpose 
of  avoiding  just  the  difficulty  we  are  now  encountering. 
According  to  the  plaintiff's  interpretation,  his  south  line  is 
not  along  the  brick  wall,  but  along  the  stone  wall,  which  is 
the  foundation  of  the  brick  wall  several  inches  farther  south. 
This  would  clearly  be  a  strained  construction,  which  ought 
never  to  be  adopted  in  favor  of  injustice.  If  we  depart  at  all 
from  the  brick  wall  how  far  may  we  go  ?  There  is  evidence 
in  the  case  tending  to  show  that  the  foundation  wall  did  not 
present  a  straight  line  on  the  south  side,  but  was  irregular, 
projecting  about  eight  inches  beyond  the  brick  wall  at  the 
front  southwest  corner  and  more  in  places  beyond  that,  while 
at  the  southeast  comer,  it  did  not  project  over  three  inches. 
The  line  was  evidently  intended  to  be  a  straight  line  from  the 
southwest  comer  of  the  building ,  to  the  rear  of  the  lot.  And 
the  terms  ^^ comer  of  the  building"  and  "along  the  south 
side  of  the  brick  waU,"  seem  to  me  clearly  to  limit  the  plain- 
tiff's south  line  to  the  outer  surface  of  the  brick  wall.  And 
looking  at  the  entire  instrument,  and  noting  carefully  the 
whole  description  of  the  grant,  in  connection  with  the  reser- 
vation, I  can  have  no  doubt  that  the  plaintiff  has  not,  and 
never  had  any  title  to  the  strip  of  land  in  question. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Welles,  J.  concurred.  J.  C.  Smith,  J.  dissented. 

Judgment  reyersed. 

[MovaoB  6EVBB1.L  Tebk,  March  7, 1S64.    WtOei,  Johmwm  and  /.  0,  ShM, 
Justices.] 
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Polly  Woodbeok  vs.  James  Havens,  executor  &c. 

An  agreement  made  previous  to  1860,  between  a  married  woman,  with  the 
knowledge  and  consent  of  her  husband,  and  a  third  person,  for  personal 
seryicesjto  be  rendered  by  her  to  the  latter,  who  agrees  that  she  shall  be 
paid  what  her  services  are  reasonably  worth,  gives  to  the  wife  no  title  to 
her  earnings,  in  her  own  right.  In  law  they  belong  absolutely  to  the  hus- 
band, and  the  promise  to  pay  her  is,  in  law,  a  promise  to  pay  the  husband. 

The  common  law  still  controls  the  relation  and  rights  of  husband  and  wife, 
except  where  those  rights  have  been  modified  or  changed  by  statute. 

There  was  no  statute  in  this  state,  giving  a  married  woman  the  right  to  per- 
form labor  or  services  on  her  sole  and  separate  account,  until  that  of  March 
20, 1860.  And  that  statute  does  not  operate  to  divest  a  hitjsband  of  his 
right  to  the  wife's  earnings  for  services  previously  rendered. 

A  wife  cannot  maintain  an  action  to  recover  pay  for  her  services,  as  trustee 
of  an  express  trust ;  there  being  in  respect  to  such  claim,  no  such  relation 
between  husband  and  wife  as  trustee  and  cestui  que  Inut. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  commenced  by  the  plaintiff  for 
services  performed  by  her  for  the  defendant's  testator,  John 
Shoemaker,  deceased,  in  his  lifetime,  from  the  first  day  of 
April,  1853,  to  the  5th  day  of  July,  1859.  The  answer  of 
the  defendant  claims  that  the  plaintiff,  Polly  Woodbeck,  is  a 
married  woman,  the  wife  of  one  John  Woodbeck,  and  has 
been  during  the  whole  period  in  which  the  services  have  been 
performed ;  that  she  lived  and  cohabited  with  him  during 
that  time :  and  that  the  said  John  Shoemaker  and  the  said 
John  Woodbeck  entered  into  a  contract  to  work  said  John 
Shoemaker's  farm  on  shares,  and  that  he  and  his  wife  should 
reside  with  the  said  Shoemaker,  and  as  a  part  of  the  consid- 
eration that  the  said  plaintiff  should  be  employed  in  doing 
the  necessary  housework  of  said  John  Shoemaker ;  and  that 
said  John  Woodbeck  should  have  a  shai;6  of  the  grain  raised 
on  the  farm  as  a  full  compensation  for  such  services.  The 
issue  above  joined  was  referred  to  David  B.  Prosser,  Esq. 
before  whom  it  was  tried,  and  judgment  ordered  against  the 
defendant  for  $465.20.  It  was  admitted  and  proved  on  the 
trial  that  the  plaintiff  was  married  to  John  Woodbeck  prior 
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to  the  1st  day  of  April,  1853,  with  whom  she  has  lived  and 
cohabited  ever  since ;  that  Woodbeck  worked  the  farm  of  the 
said  John  Shoemaker,  deceased,  from  the  first  day  of  April, 
1853,  until  after  the  5th  day  of  July,  1859,  and  the  plain- 
tiff proved  that  said  Shoemaker,  during  the  time  she  re- 
sided at  the  house  of  said  Shoemaker  with  her  husband, 
acknowledged  that  he  had  promised  to  pay  her  for  her  ser- 
vices during  the  time  aforesaid.  After  the  plaintiff  had 
rested,  the  defendant  made  a  motion  for  a  nonsuit,  on  the 
ground  that  at  the  time  the  services  were  rendered,  and  at 
the  time  the  action  was  commenced,  the  plaintiff  was  and 
still  is  a  married  woman,  the  wife  of  John  Woodbeck,  and 
that  she  could  not  sustain  the  action  for  her  services,  as  the 
value  of  her  services  belonged  to  her  husband,  in  whose 
name  the  action  should  have  been  brought ;  which  motion 
the  referee  refused  to  grant,  holding  that  the  action  was 
properly  brought.  After  some  evidence  was  given  by  the 
defendant,  the  action  was  submitted  to  the  referee,  who  re- 
ported among  other  things,  as  matter  of  fact,  that  the  plain- 
tiff prior  to  the  first  day  of  April,  1853,  was  married  to  John 
Woodbeck,  with  whom  she  has  lived  and  cohabited  ever 
since,  and  is  still  living  and  cohabiting  with  him  as  her  hus- 
band; that  she  resided  with  her  said  husband  on  John 
Shoemaker's  farm  with  the  said  Shoemaker's  family,  Wood- 
beck, the  plaintiff's  husband,  working  the  farm  on  shares, 
under  a  parol  or  verbal  agreement  by  which  the  deceased 
agreed  to  board  him ;  that  the  plaintiff  from  the  first  day  of 
April,  1853,  to  the  time  of  the  death  of  the  testator,  worked 
in  the  house  and  had  charge  of  the  household  affairs,  &c. ; 
that  the  work  was  done  under  an  agreement  between  her  and 
said  Shoemaker  that  she  should  be  paid  therefor  what  her 
services  should  be  reasonably  worth,  and  that  the  agreement 
was  known  to  Woodbeck,  who  made  no  objection ;  that  the 
plaintiff  under  that  agreement  worked  for  the  deceased  three 
hundred  and  twenty-five  weeks  and  five  days ;  that  her  ser- 
vices were  worth  01.25  a  week  for  three  hond^  and  twenty 
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weeks  and  five  days  of  said  time,  and  for  the  residue  $3.00  a 
week;  that  the  plaintiff 's  claim  was  duly  presented  to  the 
defendant,  &c.  The  referee  found  upon  such  facts  the  fol- 
lowing conclusions  of  law :  That  the  defendant's  testator 
was  justly  indebted  to  the  plaintiff  for  the  work  done  under 
the  agreement,  in  the  sum  of  $415.89,  which  remains  unpaid  ; 
and  that  the  defendant  as  executor,  &c.  is  justly  indebted  to 
the  plaintiff,  &c.  with  interest  &c.,  and  that  the  plaintiff  was 
entitled  to  judgment  for  the  same ;  to  which  conclusions  of 
law  the  defendant  excepted. 

Seeley  &  Wolcott,  for  the  appellant. 

D.  J.  Sunderlin,  for  the  respondent. 

By  the  Court,  Johnson,  J.  This  action  cannot  be  main- 
tained unless  it  can  be  shown  that  the  indebtedness  for  the 
services  was  to  the  plaintiff  in  her  own  right,  and  not  to  her 
husband.  It  is  not  a  question  as  to  whether  the  plaintiff  is 
a  proper  party  to  the  action  merely,  but  the  real  question  is, 
whether  the  defendant  is  in  law  indebted  to  her.  The  plain- 
tiff was  a  married  woman,  living  with  her  husband  at  the 
time  the  services  were  rendered  for  which  this  action  is 
brought.  She  was  the  daughter  of  the  testator,  and  her 
husband  worked  the  farm  of  the  testator  upon  shares.  The 
referee  finds  as  matter  of  fact,  that  from  the  first  of  April, 
1853,  up  to  the  time  of  the  death  of  the  testator  on  the  5th 
of  July,  1859,  the  plaintiff  worked  in  his  house,  and  had 
charge  of  the  household  affairs,  nursed  and  took  care  of  the 
deceased  and  his  wife,  who  were  quite  aged ;  the  testator  at 
the  time  of  his  death  being  upwards  of  eighty  years  of  age, 
and  his  wife  between  seventy  and  eighty.  The  referee  fur- 
ther finds  that  this  work,  labor  and  care  were  all  "done  un- 
der an  agreement  entered  into  between  the  plaintiff  and  the 
deceased  that  she  should  be  paid  therefor  what  her  services 
were  reasonably  worth ;  that  said  agreement  was  made  with 
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the  knowledge  of  the  plaintiff's  hnsband,  without  any  objec- 
tion on  his  part/'    This  agreement  gave  the  wife  no  title  to 
the  earnings,  in  her  own  right.     In  law  they  belonged  abso- 
Intely  to  the  husband,  and  the  promise  to  pay  her  was  in  law 
a  promise  to  pay  the  husband  and  no  one  else.    It  does  not 
need  the  citation  of  authorities  to  prove  that  by  the  common 
law  the  husband  and  wife  are  but  a  single  person,  and  that 
during  coverture  the  husband  is  entitled  to  all  the  services 
and  earnings,  of  the  wife,  as  well  as  her  personal  estate, 
which  vests  in  him  absolutely  the  moment  it  comes  into  his 
possession,  as  one  of  his  marital  rights.     And  being  but  a 
single  person  in  law,  they  are,  for  that  reason,  incapable  of 
entering  into  any  contract  whatever,  with  each  other.     In 
Glann  v.  Younglove,  (27  Barh,  480,)  this  court  held  that 
personal  property  purchased  upon  the  sole  credit  of  the  wife, 
she  having  no  separate  estate,  vested  in  the  husband,  and 
became  liable  to  be  sold  for  his  debts.     The  common  law 
still  controls  the  relation  and  rights  of  husband  and  wife  in 
all  respects,  except  where  those  rights  have  been  modified  or 
changed  by  statute.     There  was  no  statute  giving  a  married 
woman  the  right  to  perform  labor  or  services  on  her  sole 
and  separate  account,  in  this  state,  until  that  of  March  20th, 
1860.     {8es8.  Laws  of  1860,  cA.  90.)     This  was  after  the 
services  had  all  been  rendered,  and  that  statute  could  not 
operate  to  divest  the  husband  of  his  right  to  her  earnings. 
It  follows  from  this,  that  the  plaintiff  has  no  right  to  these 
earnings  which  can  be  enforced  in  an  action  at  law,  nor  in- 
deed, in  equity.     She  has  no  more  right  to  collect  the  debt 
than  any  other  third  person.     For  although  the  agreement 
was  with  her,  and  she  was  to  be  paid,  she  was  incapable  of 
entering  into  any  such  contract  on  her  own  account,  at  the 
time,  and  could  acquire  no  separate  right  by  it.     The  assent 
of  the  husband  was  nothing,  in  law,  other  than  that  she 
might  labor  on  his  account  and  receive  the  money  for  him, 
as  his  agent ;  even  if  the  fact  found  can  be  construed  into 
a  consent  that  the  money  might  be  paid  directly  to  hen 
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8he  could  not  then  take  any  snch  right  as  is  now  claimed 
for  her  by  gift  from  her  husband.  The  idea  that  she  can 
maintain  the  action  as  the  trustee  of  an  express  trust,  as 
suggested  by  the  plaintiff's  counsel,  is  wholly  inadmissible. 
In  respect  to  this  claim,  there  is  clearly  no  such  relation  be- 
tween the  plaintiff  and  her  husband  as  trustee  and  cestui 
que  trust.  They  were  but  one  person  in  law,  in  regard  to  it, 
and  that  person  was  the  husband.  The  plaintiff  stands, 
therefore,  as  a  party  having  no  legal  or  equitable  right  to 
the  demand  whatever,  and  cannot  maintain  the  action.  It 
is  sufficient  to  defeat  the  action  to  show  that  the  plaintiff 
is  without  legal  right.  We  have  as  yet,  I  believe,  no  statute 
authorizing  a  wife  to  bring  and  maintain  an  action  to  collect 
the  demands  due  her  husband ;  and  it  is  quite  unnecessary 
for  the  courts  to  undertake  to  go  in  advance  of  the  legisla- 
ture in  conferring  new  and  extraordinary  rights  upon  the  wife, 
or  in  merging  the  rights  of  the  husband  in  the  wife. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[Monroe  Gbsbbal  Tbbm,  March  7, 1864.     Wdlet,  7.  C,  Smith  and  Mmon, 
Justices.] 


Dixon  vs.  Buck,  Sheriff  &c. 


By  snbdiyision  6,  of  section  366  of  the  code,  as  amended  in  1862,  either  party 
may  move  for  a  new  trial  in  the  county  court,  on  a  case  or  exceptions, 
either  before  or  after  judgment  has  been  entered.  But  he  is  not  obliged 
to  do  BO,  before  appealing  to  the  supreme  court. 

M.  being  indebted  to  D.  turned  out  to  him  a  quantity  of  marble,  not  then 
in  the  actual  custody  of  M.  but  upon  the  premises  of  third  persons  and 
in  their  immediate  custody  and  possession,  some  of  the  articles  being 
cumbersome,  with  the  understanding  that  D.  should  sell  the  property,  and 
apply  the  avails  on  M.*8  indebtedness.  M.  delivered  to  D.  a  schedule  of 
the  pieces  of  marble,  and  T>.  arranged  with  the  persons  having  the  property 
in  charge  to  keep  and  take  care  of  it  for  him.  Held  that  this  was  an  abso- 
lute and  unconditional  sale ;  and  that,  under  the  circumstances,  there  was 
a  sufficient  ddinHtry  to  take  the  case  out  of  the  statute. 
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APPEAL  from  a  judgment  of  the  county  court  of  Cayuga 
county.  The  action  originated  in  a  justice's  court  In 
June,  1860,  F.  T.  Munson  was  indebted  to  the  plaintiff  for 
services  as  attorney,  disbursements,  &c.  in  the  sum  of  $200 
or  $300.  About  that  time  Munson  turned  out  to  Dixon  a 
quantity  of  marble  owned  by  him;  under  the  agreement 
that  Dixon  should  sell  it  and  apply  the  avails  on  his  indebt- 
edness. Munson  delivered  to  Dixon  a  written  schedule  of 
the  pieces,  which  were  in  three  different  places,  in  the  custody 
of  other  persons.  The  plaintiff  testified  that  Munson  went 
with  him,  and  showed  him  the  marble  in  Belcher's  shop. 
Some  of  the  pieces  had  slipped  down,  and  Munson  assisted  the 
plaintiff  in  straightening  them  up.  The  plaintiff  then  went 
to  A.  L.  Smith's  shop,  and  made  an  arrangement  with  him, 
as  well  as  with  Whiting  and  Belcher,  to  let  |he  marble  remain 
where  it  was ;  wrote  his  name  on  the  marble  with  a  pencil, 
and  changed  the  position  of  several  of  the  pieces,  set  them 
up,  and  moved  them  into  a  comer.  This  was  done  the  same 
day  the  schedule  was  delivered,  and  before  any  levy.  The 
marble  consisted  of  head  stones  and  foot  stones,  and  monu- 
ments, weighing  three  thousand  four  hundred  pounds,  twot 
thousand  four  hundred  pounds,  seven  hundred  or  eight  hun- 
dred pounds,  five  hundred  and  fifty  pounds,  &c.  respectively. 
The  defendant,  as  sheriff,  by  his  deputy,  sold  the  property  on 
a  judgment  and  execution  against  Munson,  on  the  13th  of 
July,  1862.  This  action  was  brought  to  recover  the  value 
of  the  property  and  was  tried  before  the  justice  in  July, 
1862,  and  judgment  rendered  for  the  plaintiff  for  $150. 
The  defendant  appealed  to  the  Cayuga  county  court,  where 
the  action  was  tried,  and  the  plaintiff  recovered  a  verdict 
of  $174.78. 

Cox  (&  Avertfy  for  the  appellant. 

H.  V.  Howlandy  for  the  respondent. 


N 
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By  the  Court,  Johnson,  J.  The  respondent's  counsel 
objects,  preliminarily,  that  the  case  or  exceptions  made  and 
filed  in  the  court  below,  are  not  properly  before  us  for  exam^ 
ination  on  this  appeal.  His  position  is  that  before  the  case 
or  exceptions  can  be  made  part  of  the  judgment  roll,  in  the 
county  court,  there  must  be  a  notice  for  a  new  trial  in  that 
court  on  such  case  or  exceptions.  I  do  not  think  this  objec- 
tion is  well  taken.  By  subdivision  6,  of  section  366  of  the 
code,  as  amended  in  1862,  either  party  may  move  for  a  new 
trial  in  that  court  on  a  case  or  exceptions^  either  before  or 
after  judgment  has  been  entered.  But  I  do  not  think  he  is 
obliged  to  do  so  before  appealing  to  this  court. 

The  right  of  appeal  is  given  by  section  348,  and  the  appeal 
is  from  the  judgment  of  the  county  court.  Upon  such  ap^ 
peal  being  perfected,  the  clerk,  with  whom  the  notice  is  filed, 
is  to  tran^mit  to  the  appellate  court  a  certified  copy  of  the 
notice  of  appeal  and  of  the  judgment  roll,  if  the  appeal  is 
from  the  judgment ;  or  if  it  is  from  an  order,  a  certified  copy 
of  such  order  and  of  the  papers  upon  which  the  order  was 
granted.  (Code,  §  328.)  All  the  provisions  of  the  code  for 
receiving  the  verdict  of  a  jury,  exceptions  to  the  decision  of 
the  court,  making  and  settling  case  and  exceptions,  motions 
for  new  trials  and  making  up  the  judgment  roll  in  the 
supreme  court,  are  made  applicable  to  trials  on  appeal  in 
the  county  court  (Sec.  366,  sub.  6,  as  amended  in  1862.) 
By  section  281  the  judgment  roll,  in  the  supreme  court,  in 
aU  cases  where  the  complaint  has  been  answered,  is  consti^ 
tuted  of  the  summons,  pleadings,  copy  of  the  judgment,  with 
any  verdict  or  report,  the  offer  of  the  defendant,  exceptions, 
case,  and  all  orders  and  papers  in  any  way  involving  the 
merits  and  necessarily  affecting  the  judgment.  The  case  or 
exceptions,  therefore,  as  settled  and  filed,  is  made  part  of 
the  judgment  roll.  As  the  case  is  embraced  in  the  return 
of  the  clerk,  I  think  we  are  to  presume  that  it  has  been 
properly  attached  and  filed,  with  the  other  papers  consti- 
tuting the  judgment  roll.     The  certificate  of  the  clerk  does 
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not  show  affinnatively  whether  it  has  been  attached  and  filed 
or  not,  nor  is  it  necessary  that  it  should.  The  presump- 
tion is  that  it  has  been  done  correctly.  It  does  appear  that 
it  is  on  file.  If  it  is  not  part  of  the  judgment  roll,  the 
clerk,  I  suppose,  had  no  right  to  return  it  on  this  appeal. 
But  the  respondent,  instead  of  this  preliminary  objection, 
should  have  moved  to  strike  the  case  from  the  return  on 
affidavits  showing  what  the  fisict  is  in  regard  to  it,  or  to  have 
the  retarn  amended  so  as  to  contain  the  roll  only.  As  the 
matter  now  stands,  the  case  or  exceptions  is  properly  before 
us  on  the  appeal. 

Upon  the  merits  I  am  of  the  opinion  that  the  case  was 
properly  disposed  of  in  the  county  court.  From  the  evi- 
dence, the  sale  was  clearly  an  absolute  and  unconditional 
one.  And  there  was  a  sufficient  delivery  to  take  the  case 
out  of  the  statute.  The  articles  were  cumbersome  and  not 
at  the  time  in  the  actual  custody  of  the  vendor,  but  upon 
the  premises  and  in  the  immediate  custody  and  possession  of 
third  persons.  They  were  turned  out  to  the  plaintiff  where 
they  lay,  and  he  made  arrangements  with  the  persons  who 
had  them  in  charge  to  keep  and  take  care  of  them  for  him. 
This  is  clearly  sufficient,  under  the  circumstances,  to  consti- 
tute a  valid  delivery  and  change  of  possession. 

There  is  nothing,  that  I  can  see,  in  the  nature  either  of  a 
pledge  or  mortgage  about  the  transaction.  The  property  was 
not  turned  out  as  collateral  security,  but  it  was  simply  a  sale. 
There  was  nothing  in  the  contract,  express  or  implied,  givinc^ 
the  vendor  a  right  to  redeem  by  paying  the  debt.  It  was 
taken  to  apply  on  a  debt,  which  the  vendor  owed  the  plain- 
tiff, and  the  evident  intention  was  that  the  title  should  vest 
in  the  purchaser.  The  price,  it  is  true,  was  not  absolutely 
fixed,  but  a  standard  or  criterion  was  agreed  upon,  by  which 
it  should  be  fixed,  and  the  amount  realized  by  that  criterion 
was  the  amount  to  be  applied  in  part  satisfaction  of  the  debt. 
That  is  fixing  the  price  sufficiently  to  make  a  sale  valid. 
The  moment  the  property  was  delivered  to,  and  accepted  by 
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the  plainti£f,  his  debt  against  the  vendor  was  paid  and  satis* 
fied  to  the  precise  extent  of  the  amount  which  the  plaintiff 
should  thereafter  realize  from  a  sale  of  the  articles.  The 
amount  or  extent  of  the  satisfaction,  alone,  remained  to  be 
ascertained,  and  that  was  to  be  done  by  the  plaintiff's  sale 
of  the  property  thereafter.  The  question  of  fraud  in  the 
sale  was  fully  submitted  to  the  jury,  and  has  been  conclu- 
sively determined  by  them.  The  sale  by  the  defendant's 
deputy  was  therefore  wrongful  as  against  the  plaintiff,  and 
the  action  was  well  brought. 

The  court  was,  however,  in  error  in  rejecting  the  evidence 
offered  of  the  amount  at  which  the  property  sold  at  the 
sheriff's  sale,  as  some  evidence  of  its  value.  The  offer  was 
to  show  that  the  sale  was  fairly  conducted ;  that  several  bid- 
ders were  present,  and  that  the  property  sold  for  $75. 

The  court  of  appeals,  in  Campbell  v.  Woodworth,  (20 
N.  T,  Rep,  499,)  reversed  a  judgment  and  granted  a  new 
trial  for  the  rejection  of  evidence  of  a  precisely  similar  char- 
acter. In  that  case,  as  in  this,  other  evidence  had  been 
given,  by  merchants  and  other  persons  acquainted  mth  the 
value  of  goods  of  the  description  of  those  sold,  but  the  court 
held  that  the  evidence  offered,  had  it  been  received,  would 
have  afforded  some  evidence  for  the  consideration  of  the  jury, 
of  the  value  of  the  property,  and  reversed  the  judgment  on 
that  ground  alone. 

Upon  this  sole  ground,  this  judgment  must  be  reversed 
and  a  new  tri^  granted,  with  costs  to  abide  the  event. 

[MoRBOB  Gekbral  Tbbx,  March  7, 1864.     WdUt^  /.  C,  Smith  and  Johmm, 
Justices.] 
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Shith^  executor  &c.  appdlant.  vs.  Behington,  respondent.         ^   n 

42b    75 
The  statute  of  limitations  may  be  interposed  in  a  surrogate's  court,  as  well  l^Sa  322 

as  in  any  other.  And  in  a  case  where  courts  of  law  hare  a  concurrent  ju- 
risdiction with  the  surrogate  and  a  court  of  equity,  the  six  years*  limita- 
tion will  constitute  a  bar  to  the  proceeding  in  a  surrogate's  court. 

Where  a  legacy  was  due  and  payable  by  the  terms  of  the  will,  when  the  leg- 
atee became  21,  which  was  in  NoYember,  1854,  and  the  proceedings  before 
the  surrogate  to  compel  an  account,  and  payment  of  the  legacy,  by  the 
executor,  were  not  instituted  until  the  4th  of  June,  1862,  about  one  year 
and  six  months  after  the  six  years  from  the  time  the  legacy  fell  due  had 
expired ;  Hdd  that  the  statute  of  limitations  was  a  bar. 

Time  and  mode  of  taking  the  objection  that  the  statute  is  a  bar  to  the  pro- 
ceedings before  the  surrogate. 

APPEAL  from  a  decree  of  the  surrogate  of  Cayuga  county. 
Abner  Bemington  died  in  1840,  leaving  a  last  will  by 
which  he  bequeathed  to  the  respondent  $1300^  to  be  paid  to 
him  on  his  arriving  at  the  age  of  twenty-one  years,  the  in- 
terest on  which  was  to  be  paid  annually  before  that  time ;  and 
appointed  the  appellant  one  of  his  executors,  who  duly  qual- 
ified and  took  upon  himself  the  execution  of  said  will.  The 
respondent  arrived  at  the  age  of  twenty-one  years  in  No- 
vember, 1844.  On  the  4th  of  June,  1862,  the  respondent 
presented  his  petition  to  the  surrogate  of  Cayuga  county, 
praying  that  the  executors  might  be  required  to  pay  him  the 
said  legacy,  and  render  an  account  of  their  proceedings  as 
executors.  On  filing  the  petition  an  order  was  entered  and  a 
citation  issued,  requiring  the  executors  on  the  7th  of  July 
thereafter,  to  render  an  account  of  their  proceedings  before 
said  surrogate  and  show  cause  why  said  legacy  should  not 
be  paid  and  discharged.  The  executors,  on  the  day  speci- 
fied, filed  their  account  under  oath,  by  which  it  appeared 
that  the  estate  had  all  been  converted  into  money  and  paid 
out  by  the  executors,  and  that  there  was  nothing  remaining 
in  their  hands.  To  this  account  the  respondent  proposed  to 
make  objections,  and  the  matter  was  adjourned  for  a  further 
hearing.    On  the  adjourned  day  the  respondent  presented  his 
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objections  in  writing  to  the  said  account,  and  thereupon  the 
executors,  by  their  counsel,  presented  several  objections  to 
the  written  objections,  and  also  to  the  proceeding  before  the 
surrogate  to  compel  an  accounting  and  payment  of  the  leg- 
acy. Amongst  the  latter,  was  the  objection  that  more  than 
twenty  years  had  elapsed  since  the  payments  charged  by  the 
executors  as  having  been  made  by  them,  and  objected  to  by 
the  petitioner,  were  made.  Also  that  more  than  ten  years 
had  elapsed.  Also  that  more  than  six  years  had  elapsed 
since  the  right  accrued  to  the  petitioner  to  call  the  executors 
to  account.  The  surrogate  overruled  the  several  objections ; 
to  which  exception  was  duly  taken.  After  hearing  the  ev- 
idence on  both  sides,  the  surrogate  made  his  decree  requiring 
the  appellant  to  pay  to  the  respondent  the  sum  of  $534.18, 
with  interest  thereon  from  the  1st  of  April,  1846.  From 
this  decree  the  appellant  appealed  to  this  court. 

D.  Wright^  for  the  appellant. 

N,  T,  Stephens,  for  the  respondent. 

By  the  Gourtj  Johnson,  J.  The  principal  question  her^ 
is,  whether  the  statute  of  limitations  was  a  bar  to  the  pro* 
ceedings  before  the  surrogate,  to  compel  the  executors  to  ac- 
count, and  pay  the  legacy  to  the  respondent.  It  appears  to 
be  well  settled  upon  authority,  that  the  statute  of  limitations 
may  be  interposed  in  a  surrogate's  court  as  well  as  in  any  other. 
And  that  in  a  case  where  courts  of  law  have  a  concurrent  juris- 
diction with  the  surrogate  and  the  court  of  chancery,  the  six 
years'  limitation  would  constitute  a  bar  to  the  proceeding  in  a 
surrogate's  court.  (Kane  v.  Bloodgood,  7  John.  Oh,  90,  114. 
McCartee  v.  Gamely  1  Barb,  Ch.  455.  Partridge  y,  Mitchell, 
3  Edw,  180.  Sherven  v.  Vanderhorst,  1  Buss,  dk  M,  347.)  In 
McCartee  v.  Camel,  it  was  held  distinctly,  that  suits  by  cred- 
itors, legatees,  or  distributees,  before  a  surrogate,  to  obtain  pay*- 
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ment  of  their  debts  or  legacies^  or  distribtitiTe  BhAres,  most 
be  instituted  within  the  time  in  which  suits  of  the  same 
character  are  required  to  be  commenced  in  the  courts  of  com- 
mon law  or  of  equity.  That  was  an  appeal  from  a  decree  of 
a  surrogate  where  proceedings  had  been  instituted  by  a  next 
of  kin  to  compel  an  accounting  and  payment  of  a  distrib- 
utire  share  of  the  estate,  and  it  was  held  to  be  barred  by 
the  six  years'  limitation.  There  can  be  no  doubt  that  prior 
to  the  code,  a  court  of  law  had  concurrent  jurisdiction  with 
the  surrogate  in  a  case  like  this.  It  is  not  such  a  trust  as  to 
be  the  peculiar  and  exclusive  creature  of  a  court  of  equity, 
but  one  of  those  trusts  which  are  the  ground  of  an  action  at 
law,  as  well  as  a  suit  in  equity.  In  this  case  the  legacy  was 
due  and  payable  by  the  terms  of  the  will  when  the  respondent 
became  twenty-one,  which  was  in  November,  1854.  The  pro- 
ceeding before  the  surrogate  was  not  instituted  until  the  4th 
of  June,  1862,  about  one  year  and  seven  months  after  the 
Fix  years  had  expired,  from  the  time  the  legacy  fell  due. 
The  statute  must  be  held  to  be  a  bar,  therefore,  to  the  re- 
spondents claim,  if  it  has  been  properly  interposed  by  the 
appellant.  It  is  claimed  on  the  part  of  the  resjiondent 
that  the  defense  of  the  six  years'  limitation  was  not  duly 
pleaded,  before  the  surrogate,  so  as  to  enable  the  appellant 
to  insist  upon  it  either  before  the  surrogate  or  upon  apiM-al. 
It  does  not  appear  that  any  objection  was  made  before  the 
surrogate  in  respect  to  the  form  or  manner  of  the  plea,  or  as 
to  the  time  when  it  was  interposed.  It  appears  that  the  sur- 
rogate overruled  it,  but  the  grounds  are  not  stated.  The 
statute  does  not  prescribe  any  form  of  objection  by  an  exec- 
utor or  administrator,  when  required  to  account,  nor  wheth^ 
it  shall  be  verbal  or  in  writing.  Here  the  order  and  t!i#r 
citation  required  the  executors  peremptorily  to  render  tli»ir 
account,  and  to  show  cause  why  they  should  not  pay  the  1^-^- 
acy.  They  filed  their  account  on  the  day  specified,  and  when 
it  was  decided  by  the  surrogate  that  the  respondent  might 
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object  to  the  account,  and  contest  it,  the  executors  distinctly 
took  the  objection  that  more  than  six  years  had  elapsed  since 
the  right  to  an  account  accrued.  It  was  again  insisted  upon 
at  the  final  summing  up,  after  the  close  of  the  evidence,  as 
appears  from  the  return,  and  it  is  made  one  of  the  grounds 
of  the  appeal.  It  does  not  appear  from  the  return,  whether 
the  objections  were  written  or  verbal,  or  in  what  particular 
form  they  were  made.  The  fact,  and  the  substance,  of  the 
objection,  only  appear  from  the  return.  If  any  objection 
had  been  taken  that  they  were  insufficient  in  point  of  form, 
or  as  being  verbal,  they  might  have  been  amended  in  that 
respect.  But  the  inference,  I  think,  is,  that  the  objection 
was  overruled  as  inapplicable  to  the  case,  and  untenable  up- 
on the  merits.  I  am  of  the  opinion,  however,  that  the  ob- 
jection was  well  taken,  both  as  to  form  and  substance.  If 
stated  verbally,  it  was  taken  down  by  the  surrogate,  and  I 
know  of  no  practice  which  requires  an  objection  to  the  claim 
of  a  petitioner  before  a  surrogate,  to  be  written  out  in  the 
form  of  an  answer  to  a  complaint  in  an  action  in  a  court  of 
law.  In  respect  to  the  time  at  which  it  was  interposed,  it 
was  as  soon  as  the  surrogate  determined  that  the  account 
might  be  contested.  There  was  no  occasion  for  it,  until 
then,  and  it  was  clearly  in  time. 

In  McCartee  v.  Camel ^  no  answer  or  objection  whatever 
was  interposed,  at  any  stage  of  the  proceedings,  to  that  part 
of  the  petition  which  prayed  for  a  decree  for  the  payment  of 
the  distributive  share.  The  objection  that  the  statute  of 
limitations  had  run  against  the  claim  was  first  taken,  so  far 
as  appears  upon  the  argument  of  the  appeal,  and  yet  it 
was  held  that  the  claim  was  barred. 

And  in  Partridge  v.  Mitchell^  (supraj)  it  was  held  that 
the  objection  of  the  statute  as  a  bar,  might  be  taken  before 
the  master  upon  a  reference  to  him  to  take  the  account,  by 
any  party  interested. 

The  policy  of  limiting  rights  of  action  to  six  years,  is 
founded  upon  the  difficulty  of  obtaining  proof  to  substan- 
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tiate  claims  of  payment  and  settlement,  after  that  lapse  of 
time,  and  it  applies  peculiarly  to  cases  of  tMs  kind«  I  am 
therefore  of  the  opinion  that  the  statute  is  a  bar  to  this 
claim,  and  that  the  decree  of  the  surrogate  must  be  reversed. 

[Moir&oB  Obitbral  Tbbm,  Karch  7, 1864.     Wettet,  J.  C.  Smith  and  Johm- 
am,  Jostices.] 


Daniel  M.  Gailob,  Supervisor  of  the  town  of  Wilton,  vs. 

George  W.  Hebbick. 

A  town  has  no  right  to  money  improperly  collected  by  tax  from  its  tax  pay- 
ers, and  cannot  maintain  an  action  in  the  name  of  its  Ruperriior  to  recorer 
it  hack. 

Where  money  has  been  collected  by  a  town  collector,  under  a  warrant  of  the 
board  of  snpenrisors,  for  the  purpose  of  paying  the  land  damages  occa- 
sioned by  the  laying  out  of  a  highway  which  was  never  worked  or  opened 
for  the  reason  that  the  proceedings  to  lay  out  the  road  were  null  and  Toid, 
and  such  money  has  been  paid  to  a  commissioner  of  highways,  who  has 
paid  the  same  OTer  to  the  persons  entitled  thereto,  for  their  damages,  no 
action  will  lie  against  such  commissioner  after  the  expiration  of  his  term 
of  office,  upon  his  official  bond,  by  the  supervisor  of  the  town,  to  recover 
audi  moneys. 

Money  raised  by  taxation  does  not  go  or  belong  to  the  towns.  They 
have  no  treasury  to  receive  it.  But  when  collected  it  is  to  be  paid  over  to 
the  treasurer  of  the  county,  or  to  the  officers  and  persons  designated  by 
law  to  receive  it.    Fer  Bockbb,  J. 

THIS  action  was  brought  upon  the  official  bond  given  hj 
the  defendant  as  commissioner  of  highways  of  the  town 
of  Wilton.  The  plaintiflF  alleged  in  his  complaint  that  he 
was  the  supervisor  of  the  town  of  Wilton,  in  the  county  of 
Saratoga,  duly  elected  and  qualified  according  to  law,  and 
acting  as  such.  That  the  defendant  was  duly  elected  and 
qualified  according  to  law  as  commissioner  of  highways  of 
the  said  town  of  Wilton,  at  the  annual  town  meeting  held 
on  the  first  Tuesday  of  March,  1857,  and  immediately 
entered  upon  the  duties  of  said  office,  and  continued  to  act 
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as  one  of  the  commissioners  of  highways,  for  the  term  of 
three  years,  and  until  the  first  Tuesday  of  March,  1860,  at 
which  time  Ebenezer  Ketchum  was  duly  elected  and  qualified 
as  commissioner  of  highways  of  said  town  of  Wilton,  in  the 
place  of  the  defendant,  who  immediately  entered  upon  the 
duties  of  said  office,  and  had  continued  to  act  as  such  com- 
missioner up  to  this  time.  That  the  defendant,  before  enter- 
ing upon  the  duties  of  said  office,  and  on  or  about  the  10th 
day  of  March,  1857,  with  Derrick  I.  Levisee  and  Anson  M. 
Boice  as  sureties,  made  and  executed  their  joint  and  several 
bond,  to  Tabor  B.  Reynolds,  then  supervisor  of  the  said  town 
of  Wilton,  or  his  successors  in  office,  in  the  penalty  of 
$1000.  That  the  said  bond  and  the  sureties  were  duly 
approved,  and  the  same  duly  filed  in  the  town  clerk's  office 
of  the  said  town  of  Wilton,  on  or  about  the  10th  day  of 
March,  1857.  That  such  bond  was  in  the  penal  sum  of 
$1000,  conditioned  that  George  W.  Herrick  should  faithfully 
discharge  his  duties  as  commissioner  of  highways  of  said 
town  of  Wilton,  and  within  ten  days  after  the  expiration  of 
his  term  of  office,  pay  over  to  his  successor  what  money 
should  remain  in  his  hands  as  such  commissioner,  and  render 
to  such  commissioner  a  true  account  of  all  moneys  received 
and  paid  out  by  him  as  such  commissioner.  The  complaint 
further  alleged  that  the  defendant  during  his  said  term  of 
office  as  such  commissioner  of  highways,  received  large  sums 
of  money  belonging  to  the  said  town  of  Wilton,  and  at  the 
expiration  of  his  term  of  office  the  defendant  held  the  sum 
of  $290  of  such  money  and  still  holds  the  same,  except 
about  $190,  paid  about  the  month  of  June,  1860,  and 
although  often  requested,  had  refused  and  neglected  to  ac- 
count or  pay  over  the  same  to  said  Ebenezer  Ketchum,  his 
successor  in  office,  or  any  part  of  the  same,  but  now  holds 
and  retains  the  sum  of  $190  of  such  money,  belonging  to 
the  said  town  of  Wilton.  Wherefore,  the  plaintiflF,  as  such 
Supervisor,  demanded  judgment  against  the  defendant  for  the 
sum  of  $1000,  besides  costs. 
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The  defendant,  by  his  answer,  denied  the  allegations  of  the 
complaint ;  and  for  a  further  answer  averred  that  the  money 
mentioned  in  the  complaint  as  being  in  the  hands  of  the  de- 
fendant, was  money  raised  on  the  warrant  of  the  board  of 
supervisors,  for  the  purpose  of  paying  the  damages  occa- 
sioned by  the  laying  oat  of  a  highway  by  the  commissioners 
of  highways  of  the  town  of  Wilton,  through  the  lands  of 
James  D.  Stiles,  John  IngersoU  and  Miles  Ingersoll,  with 
others ;  that  the  said  $190,  claimed  in  the  complaint,  was  re- 
ceived of  the  collector  of  said  town  of  Wilton  by  the 
defendant,  and  was  paid  over  to  the  persons  hereinbefore 
named,  to  whom  the  same  belonged,  in  the  sums  and  propor- 
tions as  follows:  to  the  said  James  D.  Stiles  $90;  to  the 
said  Miles  and  John  Ingersoll  $50  each;  and  that  said 
money  was  raised  by  said  board  of  supervisors  expressly  to 
pay  to  said  persons  for  the  said  damages ;  that  in  case  the 
said  money  was  improperly  raised,  and  said  persons  before 
mentioned,  to  whom  the  same  was  paid,  were  not  entitled  to 
the  several  sums  paid  to  them  respectively,  the  town  of  Wil- 
ton was  not  entitled  thereto  nor  to  any  part  thereof,  nor  was 
the  defendant  liable  to  the  plaintiff,  as  supervisor  or  other- 
wise, therefor,  in  this  action. 

A  stipulation  was  entered  into  by  and  between  the  attor- 
neys for  the  respective  parties,  to  admit  on  the  trial  the 
following  facts,  to  wit:  (1.)  That  from  the  annual  town 
meeting  in  March,  1857,  to  March,  1858,  Taber  B.  Reynolds 
was  supervisor  of  the  town  of  Wilton ;  that  the  defendant 
with  his  sureties.  Derrick  I.  Levisee  and  Anson  M.  Boyce, 
made,  executed  and  delivered  the  bond  set  out  in  the  com- 
plaint, on  the  10th  day  of  March,  1857,  which  was  duly  ap- 
proved and  filed  in  the  town  clerk's  office  of  said  town  on 
the  same  day.  That  during  the  year  1862,  and  at  the  com- 
mencement of  this  action,  Daniel  M.  Gailor  was  supervisor 
of  said  town,  and  successor  to  the  said  Reynolds.  That  in 
March,  1857,  the  defendant  was  elected  one  of  the  commis- 
sioners of  liighways  of  said  town,  and  duly  qualified  as  such^ 
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and  entered  upon  the  duties  of  said  office ;  and  that  he  con- 
tinued such  commissioner  of  highways  until  the  expiration 
of  his  term,  in  March,  1860,  at  which  time  Ebenezer  S. 
Ketchum  was  duly  elected,  at  the  annual  town  meeting  in 
said  town,  and  qualified  as  commissioner  of  highways  in 
said  town,  in  the  place  of  and  as  successor  to  the  defendant, 
and  entered  upon  the  duties  of  his  said  office  immediately. 
(2.)  That  in  1858  James  S.  Bracket  and  Stephen  Washburn 
were  the  other  two  highway  commissioners  of  said  town,  and 
on  the  2l8t  day  of  October,  1858,  the  said  highway  commis- 
sioners met  in  said  town  to  examine  into  the  merits  of  an 
application  to  lay  out  a  highway  through  the  improved  land 
of  James  D.  Stiles,  Daniel  Creal,  John  IngersoU  and  Mile^ 
Ingersoll,  in  said  town  of  Wilton.  (3.)  That  at  such  meet- 
ing a  majority  of  said  commissioners,  to  wit,  George  W. 
Herrick  and  Stephen  Washburn,  decided  to  lay  out  said 
highway,  not  as  described  in  said  application,  but  com- 
mencing at  the  northerly  end,  about  sixty  rods  westerly  and 
intersecting  the  line  described  in  the  application,  about  one 
half  mile  southerly  from  the  place  of  commencement ;  and 
f  thereupon  employed  James  D.  King,  a  surveyor,  to  survey 
said  highway,  so  intended  to  be  laid  out ;  that  the  said  King 
surveyed  said  highway,  and  filed  their  survey  in  the  town 
clerk's  office  in  said  town  of  Wilton ;  that  the  last  mentioned 
commissioners  agreed  with  the  several  landowners  upon  the 
amount  of  their  land  damages,  to  be  paid  to  them  respec- 
tively, occasioned  by  the  laying  out  of  said  highway,  as  fol- 
lows, to  wit :  to  James  D.  Stiles  $90,  Daniel  Creal  $100, 
John  Ingersoll  $50,  and  Miles  Ingersoll  $50 ;  making  in  the 
aggregate  the  sum  of  $290  for  said  land  damages.  That 
afterwards,  and  on  the  8th  day  of  November,  1858,  the  three 
commissioners  of  highways  of  said  town  of  Wilton  made  a 
certificate,  which  they  delivered  to  Henry  E.  Wagman,  then 
supervisor  of  said  town  of  Wilton,  for  the  purpose  of  raising 
said  money,  which  statement  and  certificate  is  as  follows,  to 
wit:    "To  the  supervisor  of  the  town  of  Wilton,  county  of 
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Saratoga.  We  the  undersigned,  commisfiLoners  of  highways 
of  the  town  of  Wilton,  do  report  that  the  sain  of  two  hun- 
dred and  ninety  dollars  is  necessary  for  a  road  throogh  the 
lands  of  James  D.  Stiles,  Daniel  Oreal,  John  and  Miles  In- 
gersoU ;  also,  in  addition,  the  sum  of  sixty  dollars  for  repairs 
of  hridges,  Wilton,  November  8,  1858."  [Signed  by  the 
Commissioners.]  (4)  That  the  said  Wagman,  supervisor 
as  aforesaid,  presented  said  certificate  to  the  board  of  super- 
visors of  the  county  of  Saratoga,  at  their  annual  meeting  in 
November,  1858,  and  the  amount  specified  in  said  statement 
was  audited  by  said  board,  and  the  same  was  subsequently 
collected  by  Ira  Boods,  the  collector  of  said  town,  in  1859, 
under  the  warrant  of  said  supervisors,  and  paid  over  to  the 
said  George  W.  Herrick,  the  defendant,  who  receipted  the 
same  as  commissioner  of  highways.  (5.)  That  the  said  com- 
missioners of  highways,  nor  any  or  either  of  them,  never 
made,  executed  or  filed  a  written  order  or  determination  lay- 
ing out  said  highway,  in  the  town  clerk's  office  of  said  town 
of  Wilton ;  and  that  said  proceedings  for  the  laying  out  of 
said  highway  were  invalid,  null  and  void.  (6.)  That  in  the 
mean  time,  the  term  of  Stephen  Washburn  had  expired  as 
highway  commissioner,  and  Walker  S.  Gilbert  had  been 
elected  to  succeed  him  as  commissioner,  in  March,  1859,  and 
upon  application  to  the  said  Gilbert  and  Bracket  to  join  in 
making  and  filing  a  written  order  and  determination  laying 
out  said  highway,  by  the  defendant  George  W.  Herrick,  they 
refused  so  to  do ;  and  thereupon  the  said  Herrick  joined  with 
Stiles  and  IngersoU  in  making  a  motion  to  the  supreme 
court  for  a  mandamus  directing  the  said  highway  commis- 
sioners to  make  and  file  said  written  order  or  determination 
laying  out  said  highway ;  that  said  motion  was  made  before 
the  Hon.  A.  Bockes,  a  justice  of  the  supreme  court,  on  or 
about  the  26th  March,  1860,  who  denied  said  motion  on  the 
ground  that  the  proceedings  for  the  laying  out  of  said  high- 
way were  void ;  and  on  appeal  to  the  general  term  of  the 
supreme  court,  said  order  was  affirmed.     (7.)  That  after  the 
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expiration  of  the  term  of  Geo.  W.  Herrick,  the  defendantj 
as  commissioner  of  highways  as  aforesaid,  he  paid  $100  of 
said  money  so  raised,  for  the  damages  occasioned  by  the  lay- 
ing of  said  highway,  to  Ebenezer  S.  Ketchum,  his  successor 
in  office.  (8.)  The  balance  of  said  sum  of  $290,  to  wit,  the 
sum  of  0190,  of  the  money  so  raised  on  the  warrant  of  the 
board  of  supervisors  for  said  highway,  had  never  been  paid 
by  the  defendant  to  Ebenezer  S.  Ketchum,  his  successor  in 
office,  although  often  demanded,  before  aud  after  the  expira- 
tion of  ten  days  after  said  defendant's  term  of  office  expired, 
and  before  the  commencement  of  this  action.  (9.)  That  the 
defendant  let  the  said  John  Ingersoll  have  $50,  the  said 
Miles  Ingersoll  $50,  and  the  said  James  D.  Stiles  have  $90  of 
said  money,  being  the  amount  in  his  hands,  and  received  from 
each  of  them  severally  a  promissory  note  for  the  sum  received 
by  each  respectively.  (10.)  That  the  commissioners  of  high- 
ways aforesaid  had  never  laid  out  said  highway,  but  refused 
to  lay  it  out,  and  that  the  same  had  never  been  laid  out, 
or  opened  or  worked,  and  is  not,  and  never  was  a  highway. 
The  action  was  tried  at  a  special  term,  upon  the  plead- 
ings and  the  stipulation. 

J.  T,  CarTj  for  the  plaintiff. 

A,  Pond,  for  the  defendant. 

By  the  Court,  Bockes,  J.  It  is  entirely  clear  that  neither 
the  town  of  Wilton  nor  the  plaintiff,  either  as  supervisor  or 
in  his  own  right,  shows  any  title  to  the  money  for  which  this 
action  is  brought.  To  this  effect  is  the  decision  in  The  Town 
of  Oallatin  v.  Loucks,  (21  Barb,  578.)  In  that  case  money 
had  been  collected,  as  in  this,  under  the  warrant  of  the  board 
of  supervisors,  for  the  purpose  of  paying  the  land  damages 
occasioned  by  the  laying  out  of  a  highway,  which  was  never 
opened  or  worked,  for  the  reckon — the  same  as  here — that 
the  proceedings  to  lay  the  road  were  null  and  void.    It  was 
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intimated  in  the  case  cited  that  the  money  belonged  to  the 
tax-payers  from  whom  it  had  been  improperly  collected. 
Jadge  Harris  remarked  that  even  if  the  town  should  recover 
the  money,  it  would  then  be  just  as  far  from  the  reach  of  those 
from  whom  it  had  been  taken  as  before ;  that  there  were  no 
means  of  compelling  its  distribution  among  those  who  had  paid 
it  to  the  collector.  In  The  Supervisors  of  DtUchess  Co,  y. 
SissoTiy  (24  Wend,  387,)  it  was  held  that  money  improperly 
collected,  as  in  this  case,  did  not  belong  to  the  board  of  su- 
pervisors, although  collected  on  their  warrant ;  nor  could  the 
board  of  supervisors  recover  it  for  the  use  of  the  town  from 
whose  tax-payers  it  was  collected.  And  it  was  there  also 
decided  that  the  person  to  whose  hands  the  money  had  come 
was  answerable  only  to  the  true  owner.  As  a  corporation 
the  town  has  nothing  to  do  with  the  highways  within  its 
limits,  and  of  course  nothing  to  do  with  the  money  raised  for 
highway  purposes.  (22  Barh.  634.  27  id.  543.  11  N.  Y. 
Rep.  376,  392.)  Its  officers  receive  the  money  when  duly 
collected  for  those  purposes,  and  direct  its  appropriation  and 
use.  But  as  was  said  by  Denio,  J.  in  Lorillard  v.  The  Town 
of  Monroe,  (11 N.  T.  Rep.  392-395,)  town  officers  whose  du- 
ties are  prescribed  by  law  are  not  in  any  legal  sense  the  ser- 
vants or  agents  of  the  town.  It  is  very  plain  that  the  town 
of  Wilton  shows  no  title  to  the  money  claimed.  As  the  case 
is  here*  presented  the  town  has  no  better  right  to  it  than  the 
defendant.  The  claim  by  the  town  is  put  on  the  ground  that 
the  money  was  collected  from  its  tax-payers.  But  this  fact 
gave  to  the  town  no  right  to  the  money ;  certainly  not  if  im- 
properly collected.  Money  raised  by  taxation  does  not  go  or 
belong  to  the  towns.  They  have  no  treasury  to  receive  it. 
But  when  collected  it  is  to  be  paid  over  to  the  treasurer  of 
the  county,  or  to  officers  and  persons  designated  by  law  to 
receive  it. 

It  is  insisted  that  the  defendant  was  bound  by  his  bond  to 
pay  over  this  money  to  his  successor,  and  that  his  neglect 
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and  refhsal  so  to  do  renders  him  liable  to  the  sxiperyisor  in 
this  action  on  the  bond. 

The  condition  of  the  bond  was  to  the  effect  that  he  should 
pay  over  to  his  successor  what  money  should  remain  in  his 
hands  as  commissioner.  Was  this  money  in  his  hands  as 
commissioner  ?  If  so  it  was  liable  to  be  used  by  him  or  by 
his  successor  for  highway  purposes ;  that  is,  either  for  the 
improvement  of  roads  and  bridges  or  to  be  applied  in  satis- 
faction of  land  damages  on  the  laying  out  of  some  highway. 
Yet  it  is  certain  that  he  held  it  for  no  such  purpose.  This 
money  could  not  be  legally  appropriated  to  any  such  use. 
Would  the  defendant  have  been  discharged  from  liability  to 
the  true  owner  or  owners  of  the  money  if  he  had  paid  it  over 
to  his  successor  ?  According  to  the  decision  in  Bheel  v. 
Hicks,  (25  N.  Y.  Rep.  289,)  he  would  not.  In  that  case 
the  court  say  that  if  the  defendant  (superintendent  of  the 
poor)  had  paid  over  the  money  claimed,  to  the  county  or  into 
the  poor  fund,  where  he  was  bound  by  law  to  make  return  of 
moneys  received  by  him  in  his  official  capacity,  it  would  have 
made  no  difference.  He  would  nevertheless  have  remained 
liable  to  the  true  owner.  It  is  said  that  the  defendant,  in  the 
case  under  consideration,  received  the  money  as  commissioner, 
and  reported  it  to  the  town  officers  as  money  in  his  hands  as 
commissioner.  So  in  Bheel  v.  Hicks  the  money  was  collected 
and  received  by  Hicks  as  superintendent,  and  he  treated  it  as 
money  in  his  hands  as  superintendent,  yet  the  court  decided, 
as  matter  of  law,  that  he  held  it  for  the  true  owner,  to  whom 
it  was  adjudged  he  was  bound  to  pay  it.  If  Hicks  had  been 
sued  on  his  own  bond,  (for  he  was  required  by  law  to  give 
one  to  the  supervisors,  and  I  presume  did  so,  with  the  same 
condition  as  in  this  case)  would  the  withholding  of  the  money 
have  been  deemed  a  breach  of  the  bond  ?  Clearly  not,  accord- 
ing to  the  decision  in  that  case,  by  which  decision  Hicks  was 
held  to  be  answerable  to  Bheel.  If  responsible  to  Bheel  he 
was  not  also  responsible  to  the  supervisors.  He  could  not 
be  compelled  to  pay  to  both. 
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It  is  said  the  defendant  in  this  case  is  estopped  from  deny- 
ing that  he  held  the  money  as  commisBioner,  because  he  gare 
a  receipt  for  it  as  commissioner,  and  reported  it  in  his  hands 
as  commissioner.  Bat  how  he  held  the  money,  whether  for 
highway  purposes  or  otherwise,  was  a  question  of  law,  and 
consequently  neither  his  receipt  to  the  collector,  nor  his  report 
as  commissioner,  nor  both  together,  estopped  him  from 
setting  up  the  truth  as  a  defense.  It  was  held  in  Brewster 
T.  Striker^  (2  N.  T.  Rep.  19-41,)  that  a  party  is  not  estopped 
by  his  admission  or  assertion  of  a  conclusion  of  law  upon  un- 
disputed facts.  It  was  said  in  Rheel  ▼.  HickSj  that  when  it 
was  ascertained  that  all  parties  had  acted  under  a  mistake, 
the  defendant  would  no  longer  hold  the  money  for  the  original 
purpose. 

It  is  impossible,  I  think,  for  the  plaintiff  to  recover.  He 
shows  no  right  or  title  to  the  money,  either  in  himself  in  his 
own  right,  or  as  supervisor,  or  for  the  town ;  nor  did  the  de- 
fendant hold  the  money  under  any  liability  or  obligation  to 
use  it  or  to  pay  it  over  to  his  successor  for  highway  purposes. 
The  complaint  must  be  dismissed  with  costs. 

[Sabatooa  Spxcial  Tbbm,  April  4,  1864.    £ock$t,  Jiutice.] 


•  •  • 


GoopB,  receiver  &c.,  vs.  Bowles  and  others. 

A  simple  contract  creditor  cannot  maintain  an  action  to  set  aside  an  aiwign- 

ment  for  the  benefit  of  creditors. 
A  recelTer  must  state,  in  his  complaint,  the  equity  of  the  parties  whose 

rights,  under  the  order  of  the  court  appointing  him,  he  represents,  to 

maintun  the  action  which  he  attempts  to  prosecute. 
A  receiver,  in  general,  is  not  clothed  with  any  right  to  maintain  an  action 

which  the  parties,  or  the  estate,  which  he  represents,  could  not  maintain. 

He  must  show  a  cause  of  action  existing  in  those  parties,  and  that  by  the 

appointment  of  the  court,  lawfully  made  in  a  matter  where  the  court  had 

Jurisdiction,  the  power  has  been  conferred  on  him,  in  his  representative 

capacity  as  receiver,  to  prosecute  the  action. 


1 


88  OASES  IN  THE  SUPEEME  COURT. 

Coope  V.  Bowles. 

To  authorize  ft  reoeiTer,  appointed  in  supplementary  prooeedingSi  to  prose- 
cute an  action  to  set  aside  an  assignment  made  by  the  debtor,  the  judg- 
ment and  other  facts  necessary  to  maintain  supplementary  proceedings 
must  be  set  forth.  It  is  not  enough  to  allege  in  the  complaint  that  the 
plaintiff  was  appointed  receiver  in  supplementary  proceedings. 

An  assignment  in  trust  for  creditors,  executed  here  by  two  of  the  four 
members  of  a  firm,  the  other  two  members  being  absent  from  the  country, 
cannot  be  supported,  unless  due  authority  for  its  execution  on  their  behalf 
by  the  absent  members,  or  a  subsequent  ratification  of  such  execution, 
is  proven. 

Whatever  moneys  of  the  estate  were  paid  for  expenses,  or  to  creditors,  under 
an  assignment,  in  good  faith,  before  the  commencement  of  an  action  to  set 
it  aside,  should  be  allowed  to  the  assignee,  if  the  assignment  is  finally  held 
invalid.  But  payments  to  himself,  or  to  his  own  firm,  do  not  come  within 
this  principle. 

The  powers  of  a  referee  to  hear  and  decide  are  terminated  when  he  has 
made  his  report,  with  the  exception  that  he  can  settle  the  form  of  the  case, 
and  the  findings  of  fact  and  conclusions  of  law.  He  has  no  power  to  settle 
the  decree,  and  direct  its  entry  by  the  clerk. 

THIS  action  was  brought  by  the  plaintiff  as  receiver,  under 
proceedings  supplementary,  of  the  firm  of  DeAgreda, 
Jove  &  Co.  of  the  city  of  New  York,  to  set  aside  a  general 
assignment  made  by  the  firm  on  the  8th  of  October,  1857, 
to  the  defendant  Bowles.  The  assignment  was  executed 
here,  under  seal,  by  two  of  thefour  partners,  the  other  two  part- 
ners being  absent  from  the  country.  The  firm  consisted  of 
S.  DeAgreda,  Lorenzo  Jove,  Antonio  Jove  Ponte  and  Este- 
ban  Ponte.  DeAgreda  and  Esteban  Ponte,  the  resident 
members,  signed  the  instruments,  for  themselves  and  for  the 
firm,  S.  DeAgreda,  Jove*  &  Co. ;  the  signature  of  Lorenzo 
Jove,  one  of  the  absent  members,  being  made  "by  S.  DeAgreda, 
attorney,"  and  that  of  Antonio  J.  Ponte,  the  other  absent 
partner,  purporting  to  be  made  "  by  Esteban  Ponte,  attor- 
ney.'' The  assignment  preferred  as  creditors  Mrs.  DeAgreda, 
the  wife  of  one  of  the  partners ;  Mrs.  Jove,  the  wife  of  an- 
other ;  Bowles,  the  assignee ;  the  firm  of  C.  Stetson  &  Co., 
of  which  he  was  a  member ;  and  the  legal  adviser  of  the 
assignors.  The  firm  of  C.  Stetson  &  Co.,  the  assignee  and  the 
assignors  were  made  defendants.     The  allegation  in  the  com- 
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plaiiit,  as  to  the  plaintiff's  authority  to  sue,  was  that ''  the 
plaintiff  suing  nnder  the  direction  of  this  court,''  was,  on 
the  19th  day  of  July,  1858,  by  an  order  of  this  court,  ap- 
pointed receiver  of  all  the  property,  credits  and  effects  of  or 
belonging  to  the  assignors  as  copartners,  wheresoever  and 
whatever  the  same  may  be,  with  power  to  sell  personal  property 
and  bring  suits,  and  with  all  the  powers  of  receivers  in  simi- 
lar cases ;  and  that  he  had  filed  security  according  to  the 
terms  of  the  order  appointing  him  such  receiver.  The  com- 
plaint alleged  that  the  assignment  was  void  by  reason  of 
fraud,  and  especially  by  the  preference  of  fictitious  claims ; 
and  the  plaintiff  also  insisted  that  it  was  ineffectual  because 
it  was  executed  by  only  two  of  four  copartners.  The  busi- 
ness of  the  firm  had  been  carried  on  by  DeAgreda  and  Este- 
ban  Ponte,  who  resided  in  New  York.  Lorenzo  Jove,  one 
of  the  partners,  resided  in  Venezuela,  and  A.  J.  Ponte,  the 
remaining  partner,  resided  in  Paris ;  and  they  were  in  those 
places  respectively  when  the  assignment  was  executed.  It 
was  claimed  that  DeAgreda  had  special  authority  to  act  for 
Hr.  Jove,  and  that  Esteban  Ponte  had  especial  authority  to 
act  for  A.  J.  Ponte,  in  the  ordinary  business  of  the  firm.  It 
was  alleged  in  the  answer,  that  neither  of  the  absent  non- 
executing  partners  ever  dissented  from  the  assignment ;  but 
that  on  the  contrary,  in  executing  his  trust,  the  assignee  re- 
ceived the  co-operation  of  both. 

The  trial  was  before  I.  T.  Williams,  Esq.  referee,  who 
found  that  the  assignment  was  not  affected  by  the  alleged 
frauds.  He  however  declared  it  to  be  void,  because  it  was  not 
executed  by  all  the  members  of  the  firm ;  and  found,  as  facts, 
that  the  testimony  offered  by  the  defendants  tending  to  show 
a  ratification  of  said  assignment  by  the  non-executing  part- 
ners was  too  vague,  indefinite  and  uncertain  to  establish  the 
allegations  of  such  ratification ;  and  that  the  executing  part- 
ners had  no  power  from  the  non-executing  partners  to  exe- 
cute the  assignment  at  the  time  they  so  executed  the  same, 
and  that  the  non-executing  partners  have  not  since  that 
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time  ratified  the  same.  And  he  found,  as  matter  of  law, 
that  the  plaintiff  might  legally  take  this  objection,  and  that 
as  to  him  the  assignment  was  absolutely  void.  The  referee 
charged  the  assignee  with  the  full  sum  which  he  had  collect- 
ed and  paid  out  in  pursuance  of  its  trusts.  He  also  charged 
C.  Stetson  &  Co.  with  sums  received  by  them  from  the  as- 
signee as  preferred  creditors,  amounting  to  $21,873.81,  with 
interest.  And,  at  the  close  of  his  report,  the  referee  declared 
that  a  decree  might  be  drawn  by  the  plaintiff,  and  settled 
before  him,  the  referee,  on  two  days'  notice  to  the  defendants' 
attorney.  At  the  end  of  that  time  he  settled  the  decree,  and 
directed  it  to  be  entered  by  the  clerk.  From  the  decree  so 
entered  the  defendants  appealed. 

Oshorn  E.  Bright^  for  the  appellants.  I.  The  assignment 
is  valid,  though  not  executed  by  all  the  members  of  the  firm. 
(1.)  Being  joint  tenants,  one  of  the  partners,  without  the 
assent  or  knowledge  of  all,  may  lawfully  sell  and  convey  the 
partnership  property.  {Oow,  on  P.  51.  Collyer,  §  395. 
Smith's  Merc,  Law,  79.  Fox  v.  Hanbury,  Cowp.  445. 
Miller  v.  Barber,  4  Day,  428.  Sale  v.  Bishman's  Ex'rs, 
3  Leigh,  648.  MabbeU  v.  White,  2  Kern,  442.  Oraaer  v. 
Stellwagen,  25  N.  Y.  Hep.  315.)  (2.)  He  may  mortgage  it 
for  an  old  debt  or  on  a  new  consideration,  and  to  secure  a 
particular  debt.  He  may  confess  a  judgment.  (Taply  v. 
BuUerfield,  1  Meic,  515.  McCeadie  v.  Senior,  4  Paige,  378. 
Orazebrook  v.  McOreedie,  9  Wend.  437.)  (3.)  He  may  give 
a  lien  upon  it,  or  assign  it  to  pay  debts,  even  when  the  firm  is 
insolvent ;  and  in  so  doing  in  the  absence  of  his  partners,  so 
that  they  cannot  act,  may  give  such  lawful  preferences  as  all 
combined  might  have  given.  {Pickstock  v.  Lyater,  3  M,  dk 
Sel  371.  Harrison  v.  Sterry,  5  Cranch,  289.  MUls  v. 
Barber,  4t  Day,  428.  Anderson  v.  Tompkins,  1  Brock.  456. 
Robinson  v,  Crowder,  4  McCord,  519.  Hodges  v.  Harris, 
6  Fick.  360.  Egberts  v.  Wood,  3  Faige,  517.  Havens  v. 
Hussey,  5  id.  30.    Deckard  v.  Case,  5  Watts,  22.    Kirby  v. 
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IngersoUy  1  Doug.  Mich.  Bep.  AtTI.    Kemp  v.  Camley^ 

3  DueTj  1.  Burrill  on  Assign,  ch.  4)  (4)  He  may  execute 
a  general  assignmeDt  with  preferences.  {Burrill  an  Assign, 
ch.  4,  and  cases  cited.  Sheldon  v.  Smith,  28  Barb.  593. 
Bobinson  r.  Gregory  and  al.  Supreme  Court  Genl.  Term^ 
opinion  of  Boosevelt,  J.  May,  1859.)  (5.)  The  cases  which 
seem  to  establish  a  different  mle  are  OYemiled,  or  are  distin* 
gnishable  from  the  present.  Dickinson  v.  Legare,  (1  Dessau. 
539,)  is  overruled  in  Bobinson  v  Orowder,  (4  McCordy  519.) 
Harrison  v.  Jackson,  (7  D.  &  E.  209,)  is  explained  by  Ch. 
J.  Marshall,  in  Anderson  r.  Tompkins,  {supra.)  In  Deming 
V.  CoU,  (3  Sand.  S.  C.  284,)  the  other  partners  were  present 
and  capable  of  acting.  Kirby  v.  Ingersoll,  (1  Doug.  Mich. 
Bep.  477,)  was  like  Deming  v.  Colt.  Dana  v.  iirf/,  (17 
Verm.  Bep.  390,)  was  decided  on  the  ground  of  fraud  gen- 
erallj.  In  Hitchcock  v.  St.  John,  (1  Hoff.  Ch.  511,)  the 
partners  resided  in  different  cities,  and  carried  on  their  busi* 
ness,  each  conducting  different  branches.  In  Havens  r. 
Hussey,  (5  Paige,  30,)  the  non-executing  partner  dissented, 
and  could  have  been  consulted.  Hayes  v.  Heyer,  (3  Sand/. 
S.  C.  284,)  is  like  Deming  v.  Colt. 

II.  The  objection  of  want  of  authority  to  make  the  as- 
signment, in  any  number  of  the  partners  less  than  the  whole, 
cannot  be  made  by  the  plaintiff;  it  can  only  be  made,  if  at 
all,  by  the  partners  themselves.     {Pearpoint  v.  Graham, 

4  Wash.  C  C.  235.  Bobinson  v.  Gregory,  supra.  Sheldon 
V.  SmUh,  28  Barb.  593.) 

III.  Subsequent  ratification  of  the  assignment  by  the  non- 
executing  partners  gave  it  validity.  {Pearpoint  r.  Graham, 
supra.  Clement  v.  Brush,  3  John.  Cas.  2d.  ed.  180.  SJiel- 
don  V.  Smith,  supra.    Smith  v.  Kerr,  3  N.  T.  Bep.  144) 

lY.  Material  findings  of  fact  are  contrary  to  the  evidence. 
(1.)  The  finding  that  the  non-executing  partners  did  not 
ratify  the  assignment  subsequent  to  its  execution,  is  contrary 
to  the  evidence.  (2.)  The  finding  that  C.  Stetson  &  Co.  re- 
ceived $21,873.81,  is  contrary  to  the  evidence.    The  only 
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evidence  on  this  subject  is  that  of  Buschmann^  the  boolc 
keeper,  who  testified  as  follows :  "  He,  (Bowles)  as  assignee, 
collected  and  received  under  the  assignment  $21,873.81.  It 
was  paid  over  to  C.  Stetson  &  Co.  as  fast  as  collected.  Ev- 
ery thing  I  collected  I  handed  over  to  C.  Stetson  &  Co.  as 
fast  as  collected.  Ques.  What  was  done  with  the  money 
collected  by  Bowles  as  assignee  ?  Ans.  It  was  paid  over  to 
C.  Stetson  &  Co."  Upon  these  general  statements  the  ref- 
eree based  the  finding  that  C.  Stetson  &  Co.  received  the  full 
sum  collected  by  the  assignee.  The  witness,  however,  quali- 
fied this  testimony  by  stating  that  the  assignee  made  pay- 
ments to  other  preferred  creditors,  to  wit:  $300  to  Mrs. 
Jove,  an  uncertain  sum  to  Mrs.  DeAgreda,  $1850  to  J.  Q, 
Yose,  and  that  he  also  paid  the  expenses  of  the  assignment, 
the  amount  of  which  was  not  stated. 

V.  The  decree  and  judgment  are  unauthorized  and  irreg- 
ular. (1.)  The  referee  had  no  power  to  settle  the  decree, 
nor  to  direct  the  entry  of  judgment.  His  powers,  except  to 
settle  the  case  on  appeal,  were  at  an  end  when  he  signed  his 
report.  (Cbrfe,  §  272.  Hancock  v.  Hancock^  22  N,  Y.  Rep. 
568.)  The  judgment  should  have  been  entered  as  by  the 
court.  (2.)  The  allegations  of  fraud  having  been  unsustain- 
ed,  the  plaintiff  was  not  entitled  to  the  relief  granted.  Nei- 
ther the  assignee  nor  the  preferred  creditors  could  be  required 
to  account  for  moneys  received  and  applied  in  good  faith,  in 
accordance  with  the  terms  of  the  assignment,  before  the  com- 
mencement of  the  suit.  (  Wakeman  v.  Grover,  4  Paige,  23. 
Ames  V.  Blunt,  5  id,  13.  Peacock  v.  Tompkins,  Meigs, 
317.  Eawley  v.  James,  16  Wend.  61,  182.  Barney  v. 
Griffin,  4  Sand.  Oh.  552.  Affirmed,  2  Comst.  365.  AveriU 
v.  Loucks,  6  Barh.  470,  ^71.  CoUumh  v.  Read,  24  N.  T. 
Bep.  505.)  The  action  was  commenced  August  16th, 
1858.  Nearly  the  whole  sum  collected  by  the  assignee  was 
received  and  paid  out  to  bona  fide  preferred  creditors  prior 
to  July,  1858.  (3.)  But  assuming  that  the  assignee  and 
the  preferred  creditors  could  be  compelled  to  account  for 
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moneys  so  received  and  applied,  yet  C.  Stetson  &  Co.  are 
improperly  charged  with  an  amount  which  they  never  re- 
ceived. An  unascertained  portion  of  the  $21,873.81,  was 
certainly  paid  to  other  preferred  creditors  and  to  the  attor- 
neys of  the  assignee. 

YI.  The  judgment  should  be  reversed  and  a  new  trial 
ordered. 

YII.  The  order  of  reference  should  be  vacated.  (1.)  A 
party  is  never  subjected  to  two  trials  before  the  same  jury. 
(2.)  The  findings,  the  conclusions,  and  the  practice  of  this 
referee  are  without  any  warrant  in  the  evidence  or  in  the  law. 

Wm.  jr.  (?oodricA,  for  the  respondent.  I.  An  assignment 
of  the  property  of  a  partnership  to  a  trustee  for  the  benefit  of 
creditors,  giving  preferences,  must  be  executed  by  all  the 
members  of  the  firm.  If  not  so  executed  it  is  void.  (Story 
on  Fart,  §  101  and  note  3.  BurrUl  on  AssignmentSj  37  et 
seq.  Havens  v.  Huaaey^  S  Paige j  30.  Hutchinson  v.  Smithy 
7  id.  26.  Deming  v.  Coltj  3  Sand.  284  Kemp  v.  Carnley^ 
3  Duer^  1.  Wetter  v.  Schliepery  15  How.  268.  Haggerty 
V.  Granger  J  id.  248.  Mabbett  v.  White^  2  Kern.  442.  Hob- 
inson  v.  Gregory ,  Court  of  Appeais,  unreported — reversing 
same  case  in  20  Barb.  560.  Dana  v.  Lull,  17  Verm.  390. 
Hitchcock  V.  St.  John,  1  Hoff.  Ch.  511.  Bowen  v.  Clarhy 
Am.  Law  Reg.  Feb.  1857.     Drake  v.  Rogers^  6  Mo.  317.) 

II.  There  was  no  evidence  of  authority  to  execute  the 
assignment  in  the  name  of  the  absent  partners.  Authority 
to  execute  an  instrument  under  seal  can  only  be  given  under 
seal  {Blood  v.  Goodrich,  9  Wend.  68.)  No  instruments 
giving  such  authority  are  proven  in  this  case. 

III.  There  is  no  sufficient  evidence  of  ratification.  (1.)  Rat- 
ification of  an  instrument  under  seal  must  be  by  instrument 
under  seaL  (1  Fars.  on  Cont.  44.)  (2.)  As  to  ratification 
by  Jove,  all  the  evidence  is  in  fols.  213,  214,  226,  and  is 
insufficient  to  establish  the  fact.  (3.)  As  to  ratification  by 
Ponte^  the  only  evidence  is  the  negative  testimony  of  the 
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assignee  that  he  never  knew  of  his  dissenting.  This  is  not 
sufficient.  (4.)  The  referee's  finding  on  this  point  is  sustained 
if  either  one  of  them  is  not  proved  to  have  ratified  it. 

IV.  If  the  assignment  was  void,  the  property  remains  the 
property  of  the  assignors,  and  as  such  the  plaintiff  is  entitled 
to  it.  (Ames  v.  Blunt,  5  Paige,  20.  Biggs  v.  Murray , 
2  John.  Ch,  582.)  These  funds  were  deposited  by  the  assignee 
with  his  own  firm.  It  was  no  payment  as  provided  by  the 
assignment.  Every  thing  which  was  collected  was  paid 
directly  to  C.  Stetson  &  Co.,  and  with  full  knowledge  on  their 
part  of  all  the  facts.  This  amount  is  admitted  by  the  answers 
to  be  $30,000,  but  the  referee  only  finds  #21,873.81. 

By  the  Court,  Lbonard,  P.  J.  Neither  the  statements  of 
the  complaint  nor  the  evidence  adduced  at  the  trial  give  the 
court  jurisdiction  to  declare  the  assignment  from  DeAgreda, 
Jove  &  Co.  to  Charles  S.  P.  Bowles,  void,  or  to  set  it  aside. 
No  authority  is  stated  in  the  complaint,  or  proven  in  the 
case,  which  will  authorize  the  court  to  direct  a  receiver  to 
prosecute  an  action  for  such  a  purpose.  It  is  alleged  that 
the' .receiver  was  appointed  in  supplementary  proceedings. 
That  "is  no t  enough.  T  he  j  udgment  and  other  facts  necessary 
to  maintain  supplementary  proceedings  are  wanting.  A 
simple  coiitract  creditor  cannot  maintain  an  action  to  set  aside 
an  assignment  for  the  benefit  of  creditors.  Receivers  are  ap- 
pointed by  the  court  with  the  like  powers  with  the  plaintiff  in 
this  case  in  various  other  kinds  of  actions,  as  in  actions  be- 
tween partners,  &c. ;  but  the  receiver  must  state  in  his  com- 
plaint the  equity  of  the  parties  whose  rights,  under  the  order 
of  the  court  appointing  him,  he  represents,  to  maintain  the 
action  which  he  attempts  to  prosecute. 

A  receiver,  in  general,  is  not  clothed  with  any  right  to 
maintain  an  action  which  the  parties,  or  the  estate  which  he 
represents,  could  not  maintain.  He  must  show  a  cause  of 
action  existing  in  both  parties,  and  that  by  the  appointment 
of  the  court,  lawfully  made  in  a  matter  where  the  court  had 
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jurisdiction,  the  power  has  been  conferred  on  him  in  his  rep- 
reBentative  capacity,  as  receiver,  to  prosecute  the  action.  The 
complaint  and  the  proofs  are  wholly  defective  in  these  par* 
ticulars.     The  judgment  has  not  cured  it. 

The  assignment  was  declared  void  because  it  was  not  exe- 
cuted by  all  the  members  of  the  firm  personally.  The  firm 
consisted  of  four  members ;  two  were  here  and  executed  for 
themselves  and  also  as  attorneys  for  the  others  who  were  ab- 
sent from  the  state.  I  think  it  was  sufficiently  proven  that 
DeAgreda  held  a  power  of  attorney  from  one  of  the  absent 
members,  Mr.  Jove,  authorizing  him  to  do  any  act  in  connec- 
tion with  the  business  of  the  firm  in  his  discretion.  The 
proof  was  entirely  defective  in  showing  a  sufficient  power  of 
attorney  from  the  other  absent  member,  Mr.  Ponte.  The 
evidence  of  ratification  as  to  Ponte  is  also  insufficient,  but  as 
to  Mr.  Jove  there  can  be  no  doubt  that  he  was  satisfied  with 
the  act  of  his  partners  here  and  ratified  it.  It  is  not  necessary 
to  pursue  the  examination  of  the  facts  found  by  the  referee, 
or  his  conclusions  of  law,  unless  it  be  as  a  guide  to  the  court 
in  this  case,  should  there  be  any  future  trial. 

It  must  be  conceded  that  the  assignment  cannot  be  sup- 
ported, unless  due  authority  for  its  execution  by  the  absent 
members  of  the  firm,  or  its  subsequent  ratification,  is  proven. 

Whatever  moneys  of  the  estate  were  paid  for  expenses,  or 
to  the  creditors  under  the  assignment  in  good  faith,  before 
the  commencement  of  this  action,  should  be  allowed  to  the 
assignee,  if  the  assignment  should  finally  be  held  invalid. 
Payments  to  himself  or  to  his  own  firm  would  not  come 
within  this  principle. 

The  referee,  it  appears,  settled  the  decree  and  directed  its 
entry  by  the  clerk,  but  no  judge  of  the  court  has  directed  the 
entry  of  judgment.  The  question  is  one  of  regularity  merely, 
and  is  not  a  ground  of  reversal  on  appeal  from  the  judgment 
The  question  can  properly  arise  only  on  a  practice  motion  at 
special  term  to  set  it  aside  for  irregularity.  The  powers  of 
the  referee  to  hear  and  decide  are  terminated  when  he  has 
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made  his  report,  with  the  exception  that  he  can  settle  the 
form  of  the  case  and  the  findings  of  fact  and  conclusions  of 
law.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  of  the  appeal  to  the  appellant ;  with  leave 
to  the  respondent  to  apply  at  special  term  to  amend  his 
complaint. 

[New  Tobk  Qeveral  Term,  May  4, 1865.    Leonard^  Ckrke  and  Geo,  O.  Bar- 
nardj  Justices.] 


The  Pboplk,  ex  rel.  George  Hoffman,  vs,  George  Coles. 

Id  summary  proceedings  instituted  by  a  landlord  to  dispossess  his  tenant  for 
non-payment  of  rent,  an  affidavit  of  the  tenant,  denying  in  general  terms 
each  and  every  allegation  contained  in  the  affidavit  of  the  landlord,  is  suf- 
ficient. 

Where  the  tenant  can  deny  all  that  has  been  stated  by  the  landlord,  the  de- 
nial is  as  complete  and  well  defined  by  a  general  denial  of  every  allegation 
as  if  every  statement  had  been  recounted  and  denied  in  detail. 

CERTIORABI  to  review  the  proceedings  instituted  hy  a 
landlord  against  his  tenant,  to  dispossess  him  for  the 
non-payment  of  rent 

W.  G.  CarpenteVy  for  the  relator. 

0.  W.  Van  Voorhis,  for  the  respondent. 

By  the  Court,  Leonard,  J.  This  is  a  certiorari  to  bring 
up  the  judgment  and  proceedings  in  a  landlord  and  tenant's 
case  for  the  non-payment  of  rent.  By  the  return,  it  appears 
that  the  landlord  objected  to  the  sufficiency  of  the  affidavit 
by  which  the  tenant  denied  the  allegations  of  the  landlord. 
The  denial  is  general.  The  tenant,  by  his  affidavit,  denies 
each  and  evei^  allegation  contained  in  the  affidavit  of  the 
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landlord.  If  the  affidavit  was  sufficient  the  tenant  was  enti- 
tled to  have  the  landlord  prove  his  case  by  evidence  to  be 
prodaced  in  court,  and  subjected  to  an  examination.  The 
justice  sustained  the  objection  to  the  sufficiency  of  the  affida- 
vit of  the  tenant,  and  rendered  judgment  thereon  at  once, 
without  any  trial.  The  justi<^  was  in  error.  The  denial  was 
sufficient.  The  affidavit  is  none  the  less  a  denial  of  the  alle- 
gations of  the  landlord,  because  the  allegations  are  not  sepa- 
rately referred  to.  Where  the  tenant  cannot  deny  all  the 
allegations,  he  must  necessarily  describe  those  which  he 
wishes  to  deny ;  the  tenant  will  seldom  be  able  to  deny  all 
the  allegations  of  the  landlord.  But  in  a  case  where  he  can 
deny  all  that  has  been  stated  by  the  landlord,  as  in  the  pres- 
ent instance,  the  denial  is  as  complete  and  well  defined  by  a 
general  denial  of  every  allegation,  as  if  every  statement  had 
been  recounted  and  denied  in  detail. 

There  is  another  objection  on  the  points  of  the  counsel  for 
the  landlord,  but  the  foundation  for  it  does  not  appear  from 
the  return.  This  objection  is  the  want  of  a  revenue  stamp 
to  the  affidavit  of  the  tenant.  The  return  does  not  state 
whether  a  stamp  was  used  or  not.  It  does  not  appear  that 
the  objection  was  taken  before  the  justice.  It  will  be  unne- 
cessary to  pass  upon  the  point,  because  the  facts  are  not  be- 
fore us. 

We  cannot  hold  that  the  term  of  the  tenant  has  expired, 
nor  even  that  the  relation  of  landlord  and  tenant  existed,  as 
those  statements  in  the  affidavit  of  the  landlord  are  denied 
by  the  tenant. 

The  proceedings  should  be  reversed,  and  restitution 
ordered.     The  relator  is  entitled  to  costs. 

[Nbw  Tobk  Qbhbbal  Tbbm,  May  2,  1S64.  Ltonard,  CUrkt  and  Waet, 
JnsUoee.] 
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Walsh  vs.  Kelly,  Sheriff  &c. 

A  transfer  of  goods  by  one  who  is  indebted  or  insolyent,  or,  whether  indebted 
or  insolyent  or  not,  with  the  premeditated  design  and  intent  to  defraud 
some  creditor  of  his  and  deprive  him  of  the  ability  to  collect  his  debt,  may 
be  made  under  such  circumstances  that  if  the  goods  be  followed  the  law 
will  regard  it  as  an  actual  fraud,  between  him  and  his  vendee. 

The  vendee's  knowledge  of  facts  and  circumstances  tending  to  prove  a  frau- 
dulent motive  on  the  part  of  the  vendor  need  not  be  sought  for  or  inferred 
from  obscure  or  doubtful  indications,  where  there  w^as  an  express  agree- 
ment between  them.  And  a  request  to  submit  an  inquiry  to  the  jury  as  to 
A*aud  arising  out  of  facts  and  circumstances  only,  is,  in  such  a  case,  imma- 
terial ;  and  if  the  judge  refuses  to  submit  the  question,  under  such  circum- 
stances, an  exception  to  his  refusal  is  not  well  taken.  If  such  a  motive 
existed  it  will  implicate  the  purchaser  as  well  as  the  vendor. 

There  is  no  ground  for  charging  the* purchaser  with  notice  of  a  fraudulent  in- 
tent on  the  part  of  the  vendor,  from  facts  and  circumstances  merely,  when 
it  is  plain  that  if  there  was  any  such  intent  the  purchaser  was  art  and  part 
in  it. 

A  firm  composed  of  three  members  has  no  right  to  apply  the  partnership 
property  to  the  payment  of  the  debts  of  two  of  its  members.  If  it  is  so 
transferred  it  is  subject  to  seizure  under  attachments  issued  at  the  suit 
of  creditors  of  the  firm. 

The  knowledge  that  a  firm  is  in  failing  circumstances  will  not^^r  w  render  it 
unlawful  for  a  creditor  to  receive  a  transfer  of  goods  ftom  the  failing  firm 
in  satisfaction  of  a  demand. 

It  is  proper  for  a  judge  to  charge  a  proposition  based  on  facta  which  are 
questions  in  the  cause,  for  the  jury  to  determine. 

THIS  case  came  up  on  appeal  from  a  judgment  entered  in 
an  action  brought  against  the  defendant  as  sheriff,  for 
taking  and  detaining  goods  of  the  plaintiff  of  the  value  of 
$3000.  The  cause  was  tried  before  Mr.  Justice  Marvin  and 
a  jury,  at  the  June  circuit,  in  New  York,  1862.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff,  valuing  the  prop- 
erty at  $2750,  and  awarding  damages  in  addition,  to  the 
amount  of  $401,  besides  costs.  No  application  was  made  at 
special  term  to  set  aside  the  verdict,  but  an  appeal  was  taken 
directly  from  the  judgment  to  the  general  term.  On  the  trial 
the  defendant  justified  the  taking  as  sheriff  of  the  city  and 
county  of  New  York,  under  divers  attachments  and  execu- 
tfons  issued  thereon,  out  of  the  marine  court,  by  the  credit- 
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0T8  of  Hooney,  Manley  &  Co.,  a  firm  shortly  before  that  time 
in  business  in  the  city  of  New  York,  against  said  firm ;  and 
the  allegation  was  made  that  the  property  levied  on  was  that 
of  the  said  Mooney,  Manley  &  Co.,  and  not  of  the  plaintiff. 
Much  evidence  was  given  on  both  sides,  but  from  the  general 
bearing  of  the  evidence  the  following  facts  appeared,  viz : 
Prior  to  1857  the  plaintiff  had  been  a  merchant  doing  busi- 
ness in  London,  under  the  name  of  M.  Walsh  &  Co.  He 
consigned  goods  to  G.  &  F.  Mooney,  of  New  York,  to  sell  for 
him  on  commission.  Some  evidence  was  given  tending  to 
show  that  some  of  these  consignments  had  been  made  to  sue* 
cessors  of  the  last  named  firm,  viz  :  to  Mooney,  Manley  &  Co. 
The  consignments  amounted  to  over  $100,000.  In  1857  M. 
Walsh  &  Co.  suspended  payment,  owing  to  their  English 
creditors  a  large  amount.  After  their  failure  the  plaintiff 
came  out  to  this  country,  as  he  claimed,  to  look  after  his  con- 
signments and  to  settle  them  up.  He  was  occupied  in  this 
for  a  long  while,  with  G.  &  F.  Mooney  &  Co.,  and  with  their 
successors,  Mooney,  Manley  &  Co.  This  last  firm  was  com- 
posed of  the  members  of  the  house  of  G.  &  F.  Mooney  and 
also  of  one  Manley,  who  had  been  a  clerk  of  the  last  named 
firm.  This  clerk  brought  in  no  capital  to  the  new  firm,  but 
it  appeared  that  the  stock  in  trade  of  G.  &  F.  Mooney, 
including  some  $30,000  in  value  of  the  consigned  goods, 
belonging  to  the  plaintiff,  went  into  the  hands  of  Mooney, 
Manley  &  Co.,  and  composed  the  capital  on  which  the  firm 
did  their  business.  After  considerable  delay  in  settling  their 
accounts,  the  parties,  on  or  about  the  22d  day  of  June,  1858, 
fixed  the  balance  due  to  the  plaintiff  on  those  consignmeptiK'  ^  <> 
at  $12,845.90.  To  pay  this  amount  notes  were  givea^^t^  ^  "  \ 
plaintiff  by  G.  &  F.  Mooney,  to  the  order  of  Moon^,  Mkn-  ,^  ^^"^^  \ 
ley  &  Co.,  and  indorsed  by  them.  These  notes  wefe  iinpajd  ' ->  '•^ 
at  maturity,  as  the  plaintiff  claimed,  because  in  the  \meaii-  k  S^  *^ 
time  George  Mooney,  of  the  firm  of  G.  &  F.  Moone^,  had^  Vi^ 
been  sued  by  the  English  creditors  of  M.  Walsh  &  Cd.,.a8      ^r.,<^ 
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one  of  that  house,  but  finally  a  compromise  was  efiected  at 
3s.  9d.  in  the  pound,  for  those  debts,  and  there  being  no 
reason  for  any  further  delay,  in  December,  1859,  Mooney, 
Manley  &  Co.,  at  that  time  however  in  a  failing  condition, 
transferred  a  portion  of  their  stock  in  trade  over  to  the  plain- 
tiff in  payment  of  the  aforesaid  balance  found  due  to  them. 
The  plaintiff  proved  that  with  these  goods  and  some  means  of 
his  own,  he  started  a  retail  business  at  863  Broadway,  in  his 
own  name,  conducting  it  as  his  own  business  and  on  his  own 
account.  He  bought  goods  to  a  large  amount,  of  various 
mercantile  firms  in  New  York,  and  was  apparently  in  full 
business  when  the  defendant  made  his  levy  on  the  stock  in 
question.  It  appeared  further,  on  the  part  of  the  plaintiff, 
that  a  great  part  of  the  goods  levied  on,  were  identified  as 
goods  purchased  by  the  plaintiff  in  that  business,  of  dif- 
ferent firms  in  New  York,  with  whom  he  dealt,  and  who 
knew  nothing  about  Mooney,  Manley  &  Co.  The  defendant 
showed  that  the  plaintiff's  business  in  London  was  conducted 
under  the  firm  of  M.  Walsh  &  Co.  It  was  started  in  1855 
or  1856,  and  about  eight  months  after  it  commenced,  George 
Mooney,  one  of  the  defendants  in  the  attachment,  invested 
£1000  in  the  London  business.  He  did  not  consider  himself 
a  partner,  but  his  reason  for  so  placing  his  money  was  be- 
cause he  desired  thereby  to  have  a  favorable  infiuence  on  M. 
Walsh  &  Co.'s  house  in  making  consignments  to  Gr.  &  F. 
Mooney.  The  former  had  the  use  of  the  money,  and  the  lat- 
ter the  control  of  the  goods  consigned  to  G.  &  F.  Mooney 
by  M.  Walsh  &  ,Co. 

There  were  a  number  of  exceptions  taken  to  rulings  on 
questions  of  evidence,  on  the  trial,  which  are  noticed  in  the 
opinion.  The  counsel  for  the  defendant  then  made  divers 
requests  to  charge  to  the  judge,  which  are  noticed  in  the 
opinion.  The  judge  delivered  his  charge,  the  material  parts 
of  which  are  noticed  in  the  opinion,  and  refused  to  charge 
any  further  on  the  proposition  submitted,  or  other  than  he 
had  charged.    At  the  close  of  the  charge  the  appellant's 
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eoansel  fdmply  excepted  to  the  refusal  of  the  court  to  chai^ 
aDj  further  on  the  proposition  submitted,  and  also  excepted 
to  the  charge  as  made  by  the  court,  and  to  each  and  every 
part  thereof.  The  jury  found,  as  before  stated,  and  in  per- 
fecting judgment  the  plaintiff  entered  it  merely  for  the 
amount  of  the  yerdict,  calling  the  same  damages* 

A,  J.  Vanderpool,  for  the  appellant. 

D.  McMahonj  for  the  respondent. 

By  the  Courty  Leokabd,  J.  The  principal  questions  ar- 
gued before  us  in  this  case  require  an  examination  whether 
the  judge  at  the  trial  has  fully  and  sufficiently  presented  to 
the  jury  in  his  charge  certain  abstract  propositions  of  law  to 
which  his  attention  was  called  by  several  requests  of  the 
counsel  for  the  defendant. 

An  exception  was  taken  to  the  charge  in  response  to  the 
second  and  third  requests.  Those  requests  contained  sub- 
stantially the  propositions :  First.  That  the  transfer  of  prop- 
erty to  hinder,  delay  or  defraud  the  creditors  of  the  person 
making  the  transfer,  was  fraudulent  and  void,  even  if  made 
upon  the  consideration  of  an  honest  debt,  provided  the  trauK- 
feree  had  notice  of  the  fraudulent  acts  of  the  person  making 
the  transfer ;  and  Second.  That  notice  of  such  facts  as  would 
lead  a  prudent  person  to  inquire  into  the  motives  of  the 
grantor,  was  sufficient  evidence  in  that  respect. 

The  judge  charged,  ''if  the  goods  had  been  transferred  to 
Mr.  Walsh,  with  the  intent  to  hinder,  delay  or  defraud  the 
creditors  of  Mooney,  Manley  &  Co.,  &c.  &c.,  then  the  trans- 
fer is  void,  and  the  creditors  of  Mooney,  Manley  &  Co.  could 
attach  the  goods."  And  again,  ''a  transfer  of  goods  by  one 
who  is  indebted  or  insolvent,  or  whether  insolvent  or  not, 
with  the  premeditated  design  and  intent  to  defraud  some 
creditor  of  his,  and  deprive  him  of  the  ability  to  collect  his 
debt^  may  be  under  such  circumstances,  that  if  the  goods  be 
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followed,  the  law  will  regard  it  as  an  actual  fraud  between 
bim  and  his  vendee/'  The  judge  then  gives  an  illustration 
by  a  combination  between  two,  '^one  to  sell  goods  and  the 
other  to  buy  them,  for  the  very  purpose  of  preventing  a  third 
person  from  collecting  his  debt.  <*  <*  *  It  may  be  done," 
he  says,  "I  have  no  doubt,  where  one  of  these  parties  shall 
be  a  creditor,  if  it  is  done  with  that  intent  and  design.'' 

The  charge  embodies  the  propositions  of  the  defendant's 
counsel,  except  as  to  the  notice  to  be  derived  from  facts  and 
circumstances  of  the  vendor's  fraudulent  motive,  and  as  to 
that,  there  is  nothing  in  the  case  calling  for  the  instruction 
asked  for. 

The  plaintiff's  knowledge  of  facts  and  circumstances  tend- 
ing to  prove  a  fraudulent  motive  on  the  part  of  the  vendors, 
need  not  be  sought  for  or  inferred  from  obscure  or  doubtful 
indications  in  this  case.  If  such  a  motive  existed,  the  evi- 
dence implicated  the  vendee  as  much  as  the  vendors. 

There  was  an  agreement  between  them  to  defraud  the  other 
creditors  of  the  vendors,  or  else  the  sale  was  for  the  honest 
purpose  only  of  satisfying  the  debt  due  to  the  plaintiff.  There 
is  no  room  to  charge  the  plaintiff  with  notice  of  a  fraudulent 
intent  on  the  part  of  the  vendors,  from  facts  and  circum- 
stances, when  it  is  plain,  that  if  there  was  any  such  intent, 
the  plaintiff  was  '^  art  and  part"  in  it. 

The  judge  directed  the  jury  to  inquire  "whether  the 
vendors  had  a  fraudulent  intent,  and  if  they  had,  that  the 
sale  was  void,  and  this  without  the  qualification  that  the  sale 
was  not  supported  by  the  consideration  of  an  honest  debt," 
or  that  the  vendee  had  notice,  from  facts  and  circumstances, 
of  a  fraudulent  motive  on  the  part  of  the  vendors. 

The  charge  was  more  favorable  for  the  defendant  than  the 
requests,  in  these  respects. 

The  defendant  also  insists  that  the  judge  did  not  properly 
meet  the  fourth  and  sixth  requests  made  by  him.  The  fourth 
request  assumes  that  the  property  of  Mooney,  Manley  &  Co. 
was  transferred  to  the  plaintiff  in  payment  of  a  debt  due 
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from  G.  &  P.  Mooney,  or  by  G.  &  F.  Mooney  &  Co.  Whether 
Mooney,  Manley  &  Co.  were  indebted  to  the  plaintiff,  was 
a  question  of  fact  for  the  jury.  The  judge  charged,  in  con- 
formity with  this  request,  in  every  other  respect,  viz :  that  a 
firm  composed  of  three  members  had  no  right  to  apply  the 
property  of  that  firm  to  the  payment  of  the  debts  of  two  of 
its  members. 

The  sixth  request  also  assumes  that  the  property  in  ques- 
tion was  so  transferred,  and  was  subject  to  levy  under  the 
attachments  held  by  the  sheriff.  The  judge  properly  charged 
so  as  to  give  the  question  of  transfer  to  the  jury,  viz :  if  the 
property  of  Mooney,  Mauley  &  Co.  was  transferred  to  the 
plaintiff,  in  payment  of  the  debts  of  G.  &  F.  Mooney,  it  was 
subject  to  seizure  under  the  attachments,  if  the  persons  who 
set  the  sheriff  in  motion  were  creditors  of  Mooney,  Manley 
&  Co.  The  chaise  appears  to  have  been  correct  in  these 
respects. 

The  eleventh  and  twelfth  requests  are  also  made  the  sub- 
ject of  an  exception.  Both  of  these  requests  call  upon  the 
court  to  withdraw  from  the  jury  two  subjects,  which  were 
properly  within  their  province,  as  questions  of  fact.  (1.)  That 
George  Mooney  was  a  member  of  the  firm  of  Michael  Walsh 
&  Co.  and  also  of  Mooney,  Manley  &  Co.  (2.)  That  the  trans- 
fer of  the  property  of  Mooney,  Manley  &  Co.  to  the  plain- 
tiff was  for  the  benefit  of  one  of  the  members  of  that  firm, 
and,  as  against  their  creditors,  was  fraudulent  and  void. 
The  judge  would  not  have  been  justified  in  taking  these  in- 
quiries from  the  jury,  and  the  exceptions  here  are  not  well 
taken. 

The  witness,  George  Mooney,  was  asked :  "  Were  you  a 
member  of  the  firm  of  Michael  Walsh  &  Co.?"  This  ques- 
tion was  admitted,  against  the  objection  of  the  defendant, 
and  an  exception  was  taken.  Such  an  inquiry  does  not,  cer« 
tainly,  relate  only  to  a  conclusion  of  law ;  if  it  did,  the  ques- 
tion would  be  clearly  inadmissible.  There  might  have  been 
an  agreement  on  the  subject ;  the  inquiry  might  have  been 
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competent,  and  in  such  case  it  could  not  be  excluded.  The 
witness  answered  that  he  did  not  consider  himself  a  partner. 
It  amounted  to  nothing  as  evidence,  and  was  his  opinion, 
merely,  withoat  professing  to  state  how  the  fact  was.  No 
doubt  it  would  have  been  stricken  out  if  the  defendant  had 
requested  it. 

The  same  answer  applies  to  the  exception  taken  to  another 
j^uestion  addressed  to  the  same  witness,  vis :  ''  Did  your  firm 
of  Mooney,  Manly  &  Co.  own  the  said  stock  of  goods  or  any 
interest  therein?"  Under  ordinary  circumstances  this  in- 
quiry would  call  for  a  fact  and  not  for  a  conclusion  merely. 
It  was  the  office  of  a  cross-examination  to  discover  whether 
the  witness  stated  in  his  answer  a  fact  or  a  conclusion.  These 
questions  were  admissible. 

The  defendant  inquired  of  Mr.  Eyland,  a  witness  for  the 
defense,  as  to  the  character  of  certain  goods  taken  from  the 
store  of  Mooney,  Manley  &  Co.  to  the  store  of  another  firm 
in  the  city  of  New  York.  The  question  was  excluded  on 
the  plaintiff's  objection,  and  the  defendant  excepted.  The 
ruling  was  correct.  The  character  of  those  goods  could  have 
no  apparent  relation  to  the  title  of  the  goods  transferred  to 
the  plaintiff. 

The  defendant  also  sought  to  inquire  whether  Geo.  Mooney 
made  application  to  a  party,  then  a  witness  on  the  stand,  for 
a  loan  of  money  to  Mooney,  Manley  &  Co.,  and  stated  that 
the  firm  must  fail  unless  they  obtained  the  loan,  and  that 
they  did  in  fact  fail  in  a  few  days.  The  evidence  was  ex- 
cluded and  the  defendant  excepted.  It  was  urged  by  the 
defendant  that  if  Mooney  was  a  partner  of  the  plaintiff,  he 
had  knowledge  of  the  facts  that  ought  to  put  him  on  inquiry. 

The  knowledge  that  a  firm  is  in  failing  circumstances  will 
m>tper  se  render  it  unlawful  for  a  creditor  to  receive  a  trans- 
fer of  goods  from  the  failing  firm  in  satisfaction  of  a  demand. 
No  legitimate  inference  could  be  drawn  from  the  proposed 
evidence  that  the  transfer  to  the  plaintiff  was  fraudulent. 

These  exceptions  are  none  of  them  well  taken.     There  are 
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other  exceptions  in  respect  to  the  admission  or  exclusion  of 
evidence^  but  these  are  all  that  were  urged  before  us  as  ground 
for  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs.  The  judg- 
ment record  is  bad  in  form,  but  the  verdict  is  correct  and 
the  record  may  be  amended  so  as  to  conform  to  the  code. 

[New  Yobs  Gbksbal  Tbbm,  May  4, 1864.    Leimard,  SutherUmd  taid  Clerke, 
Jnstioes.] 


-•••- 


OwEK  and  Bellows  vs.  Jane  F.  Cawlet  and  Samuel  B. 

Cawley. 

Where  a  married  woman  haviDg  a  separate  estate  andi  transacting  business 
on  her  own  aoooont,  by  her  hnsband  as  her  agent,  employs  attorneys  to 
commence  suits  upon  accounts  growing  out  of  the  wife's  business,  the 
separate  estate  of  the  wife  is  liable  for  such  serrices  rendered  by  the  attor- 
neys as  are  found  to  hare  been  for  the  benefit  of  the  wife  and  her  separate 
estate. 

If  the  suits  and  proceedings  were  instituted  for  the  purpose  of  benefiting 
the  wife's  separate  estate,  the  fact  that  they,  or  some  of  them,  were  unsuc- 
cessful, is  not  of  controlling  importance,  on  the  question  of  the  liability  of 
her  separate  estate. 

IN  1856,  J.  C.  Slaighty  a  ship  chandler,  bought  out  M.  T. 
Bunyon's  stock  in  trade  and  business,  as  a  ship  chandler, 
in  South  street,  in  the  city  of  New  York.  To  enable  him 
to  pay  for  the  same,  he  procured  Mrs.  Jane  F.  Cawley  to 
^ve  a  conveyance  of  certain  lots  she  owned  in  Harlem,  and 
also  of  some  Flushing  Bail  Boad  bonds,  to  said  Bunyon. 
To  secure  Mrs.  Cawley  for  the  consideration  of  the  said 
oonyeyances,  which  were  valued  at  $4000,  J.  C.  Slaight 
executed  a  bond,  and  a  mortgage  on  the  stock  in  trade  which 
was  so  purchased,  to  Mrd.  Jane  F.  Cawley.  The  motive 
which  probably  induced  Mrs.  Cawley  to  give  the  conveyances 
aforesaid  was  that  her  husband,  S.  B.  Cawley,  immediately 
entered  into  a  partnership  with  J.  C.  Slaight  under  the  firm  of 
J.  C.  Slaight  &  Co.    This  firm  continued  for  some  three 
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months,  when  it  was  abruptly  brought  to  a  close  by  one  of  J. 
C.  Slaight's  individual  creditors  levying  on  the  stock  in  trade 
of  the  firm.  Thereupon  the  firm  dissolved.  The  execution 
creditor  withdrew  his  levy  on  his  being  satisfied  as  to  costs,  and 
Mrs.  Cawley  received  the  goods  in  the  store,  and  by  her  husband 
took  possession  of  the  stock,  in  satisfaction  of  the  chattel  mort- 
gage. At  the  same  time  the  outstanding  accounts,  due  to  the 
firm  of  J.  C.  Slaight  &  Co.,  were  assigned  over  to  Jane  F.  Caw- 
ley, with  the  understanding  expressed,  in  writing,  that  she  was 
to  put  them  in  her  husband's  hands  to  be  collected  for  the 
benefit  of  the  creditors  of  J.  C.  Slaight  &  Co.  She  had  no 
interest  in  the  accounts  thus  assigned.  After  the  transfer  to 
her,  Mrs.  J.  F.  Cawley  carried  on  the  business  of  ship  chand- 
lery in  her  own  name,  with  the  aforesaid  stock  in  trade  and 
goods  purchased  out  of  the  avails  and  accumulations  of  the 
business.  In  that  business  Samuel  B.  Cawley  acted  as  her 
agent,  under  a  restricted  authority,  as  the  defendant  claimed. 
Samuel  B.  Cawley  subsequently  employed  the  respondents 
to  collect  some  of  the  debts  due  J.  F.  Cawley,  created  in  the 
business  done  by  him  in  the  name  of  his  wife ;  also  to  col- 
lect some  of  the  accounts  assigned  by  J.  C.  Slaight  &  Co.  to 
J.  F.  Cawley,  and  held  by  her  under  the  trust  aforesaid. 
These  collections  proved  fruitless;  some  of  the  accounts 
were  assigned  over  to  different  parties.  The  result  was  that 
a  long  bill  of  costs  was  incurred,  for  which  the  respondents 
commenced  suit,  seeking  to  charge  the  wife's  estate.  The 
cause  was  referred  to  Judge  Mitchell,  who  made  a  report 
in  favor  of  the  plaintiff  below.  The  wife  appealed,  and  the 
judgment  was  reversed,  and  a  new  trial  granted.  {See  36 
Barb,  52.)  A  new  trial  was  had,  before  the  same  referee. 
On  the  trial  before  him,  the  defendant  moved  for  a  dismissal 
of  the  complaint,  on  the  following  grounds,  viz:  1.  The 
separate  estate  of  Mrs.  Cawley  was  evidently,  under  the 
proofs,  not  a  trust  estate  vested  in  trustees,  but  was  an 
estate,  real  and  personal,  of  a  married  woman,  standing  in 
her  name.    If  so,  until  it  be  shown  that  the  marriage  of 
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Mrs.  Cawley  with  her  husband  took  place  after  the  enabling 
acts  of  1848  and  1849^  those  statutes  would  not  invest  her 
with  any  pcNrer  over  her  personal  estate.     2.  Conceding  that 
the  acts  of  1848  and  1849  gave  her  the  power  of  disposition^ 
yet,  as  all  these  matters  took  place  prior  to  the  passage  of 
the  act  of  1860,  which,  for  the  first  time,  gave  a  married 
woman  the  power  to  act  as  a  sole  trader,  Mrs.  Cawley  had 
no  power  to  make  contracts,  or  to  enter  into  bargains  of 
employment  of  the  plaintiffs  below,  binding  her  in  any  shape 
or  form  whatever.     She  had  no  power  to  conduct  the  busi* 
ness  as  a  sole  trader  and  make  bargains  of  the  kind  sued  for, 
nor  to  invest  her  husband  with  any  power  to  act  as  her 
attorney  in  the  transaction  of  any  such  business — i,  e,  prior 
to  the  act  of  1860.     3.  The  husband,  S.  B.  Cawley,  was 
alone  responsible  for  the  plaintiffs'  claim  (if  any  one.)     The 
business,  though  conducted  in  the  wife's  name,  was  the  )ius- 
band's  business.    4  If  Mrs.  Cawle/s  estate  could  be  con- 
sidered a  separate  trust  estate,  she  could  only  hold  it  by 
having  it  invested  in  the  name  of  trustees  who  alone  could 
charge  it.    It  would  require  at  any  rate  an  express  appoint- 
ment  on  the  part  of  Mrs.  Cawley  to  charge  it.     5.  Consider- 
ing Mrs.  Cawley's  estate  be  such  as  she  could  charge  by  her 
contracts,  yet,   (1.)  No  evidence  was  given  of  any  employ- 
ment by  her.     (2.)  The  husband  could  not  take  a  power  of 
attorney  and  charge  her  estate.     (3.)  Here  the  prayer  for 
relief  is  to  put  her  real  estate  in  the  hands  of  a  receiver, 
whereas  the  statute  says  she  can  only  dispose  of  her  real 
estate  by  a  deed  or  mortgage,  acknowledged  before  a  com- 
missioner of  deeds,  separate  and  apart  from  her  husband. 
6.  The  plaintiff  has  not  made  out  a  case  on  the  merits  to 
any  relief;  what  he  has  proven  he  is  entitled  to  will  be  over- 
]>aid  by  the  amount  he  has  already  received.    7.  Also,  upon 
the  further  grounds  that,  as  the  general  term  had  decided 
the  plaintiff  had  no  right  to  recover  on  the  original  case 
made  out,  the  referee  now  must  dismiss  his  complaint.     The 
referee  denied  the  motion,  holding:  (1.)  That  a  husband 
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may  act  as  agent  for  his  wife.     (2.)  That  a  married  woman, 
holding  separate  property  (as  choses  in  actions)  acquired 
since  1848  and  1849,  may  employ  an  attorney  to  prosecute 
them,  and,  if  she  does  so,  her  separate  estate  is  liable  to  the 
attorneys  for  services,  unless  a  special  agreement  to  the  con- 
trary be  shown.     (3.)  That  such  is  the  law,  even  if  the 
action  prosecuted  is  unsuccessful,  if  there  be  no  laches  in  the 
attorney.     The  referee  made  a  report  by  which  he  found  the 
following  matters  of  fact,  viz :   That  the  plaintiff  actually 
rendered  all  the  services  mentioned  in  the  complaint,  and 
that  those  services  were  worth  the  sum  mentioned  in  the 
complaint,  except  that  for  the  items  for  which  the  half  of 
$60  is  charged,  there  should  be  charged  the  half  of  4^30  only, 
making  a  deduction  of  $15.     That  the  other  facts  allied 
in  the  complaint  were  a][so  true,  except  that  in  addition  to 
the  sum  of  $59.50  paid  to  the  plaintiffs  by  said  Jane  F. 
Oawley  through  her  husband,  &s  her  agent,  there  were  also 
paid  to  the  plaintiff,  before  the  commencement  of  this  ac- 
tion, by  one  Lane,  two  several  sums  of  $15  each,  and  after 
the  commencement  of  this  action,  another  sum  of  $15,  and 
making  the  net  balance  due  to  the  plaintiff  by  the  defendant 
Jane  F.  Cawley  $61.25,  on  the  30th  May,  1859,  when  this 
action  was  commenced.   The  referee  specially  found,  as  matter 
of  fact,  that  all  such  services  were  rendered  for  the  benefit  of 
said  Jane  F.  Cawley  and  of  her  separate  estate,  and  under 
employment  through  her  said  husband,  to  whom  she  had 
intrusted  the   whole  management   of  the  business  of  her 
separate  estate,  having  full  confidence  in  his  ability  to  act 
for  her,  and  not  restricting  his  authority  in  any  way,  but 
requesting  him  "  to  let  law  alone,  if  possible^  and  to  do  a  cash 
business."     That  this  request  was  not  made  known  to  the 
plaintiffs,  or  either  of  them,  and  the  prosecution  of  each  of 
the  actions  or  proceedings,  for  which  claims  are  here  made, 
was  expedient,  in  his  opinion,  there  not  being  a  prospect  that 
they  would  be  collected  without  suit.     He  found,  however, 
as  matter  of  law^  that  such  a  request  to  a  general  agent  left 
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an  implied  authority  to  him  to  sue  when  it  might  be  expedi- 
ent^ and  that,  as  far  as  other  parties  were  concerned,  he  was 
to  judge  of  the  expediency.  He  also  found,  as  matters  of 
fact,  that  there  was  no  such  special  agreement  as  alleged  on 
the  part  of  the  defendants,  and  that  the  action  brought  in 
the  name  of  Goldthwaite,  Curtain  &  Thursby  was  so  brought 
for  the  benefit  of  said  Jane  F.  Cawley  and  of  her  separate 
estate,  and  by  direction  of  her  husband  as  her  agent  as  afore- 
said. That  all  of  the  claims  in  the  plaintiffs'  bill  of  particu- 
lars, except  in  the  case  of  Curtain  v.  Lingham,  arose  out  of  sales 
of  goods  belonging  to  said  Jane  F.  Cawley's  separate  estate, 
and  sold  by  her  husband  as  her  agent.  The  case  of  Curtain 
V.  Lingham  arose  out  of  a  sale  of  goods  to  Lingham  by  J.  C. 
Slaight  &  Co.,  in  which  J.  C.  Slaight  and  said  Samuel  B. 
•Cawley  were  partners,  and  which  claim,  among  others,  said 
J.  C.  Slaight,  with  the  approbation  of  said  Samuel  B.  Caw- 
ley, on  5th  January,  1857,  absolutely  assigned  to  said  Jane 
F.  Cawley,  together  with  the  goods  in  the  store,  with  all  the 
moneys  due  or  to  become  due,  and  all  the  accounts,  notes, 
&c.  belonging  to  the  said  firm  of  J.  C.  Slaight  &  Co.,  with 
full  power  to  her  to  collect  the  same.  That  the  goods  so 
assigned  to  Mrs.  Cawley  were  those  with  which  she  com- 
menced and  carried  on  the  business  of  a  ship  chandler,  as  a 
part  of  her  separate  estate.  She  had  previously  held  a  mort- 
gage on  the  same  goods.  The  referee  also  found,  as  matter 
of  law,  that  services  of  a  lawyer,  duly  retained  in  prosecuting 
suits  for  a  separate  estate,  are  to  be  deemed  for  the  benefit 
of  that  estate,  although  the  suit  should  be  unsuccessful. 
That  the  meaning  of  "services  rendered"  for  the  benefit  of 
the  estate  of  a  married  woman,  is  such  service  rendered  for 
the  purpose  of  benefiting  the  estate.  And  that  under  these 
circumstances,  the  separate  estate  of  the  said  Jane  F.  Cawley 
was  liable  for  said  sum  of  $61.25,  with  interest  from  30th 
May,  1859,  and  the  costs  of  this  suit,  and  that  judgment 
should  be  entered  for  said  sum  in  favor  of  the  plaintiffs,  against 
said  separate  estate,  as  the  same  is  set  forth  in  the  complaint, 


110  CASES  IN  THE  SUPEEME  COURT. 


Owen  V,  Cawley. 


according  to  the  prayer  of  the  complaint.  And  he  directed 
judgment  to  be  entered  accordingly.  From  the  judgment 
BO  entered,  the  defendant,  Jane  F.  Cawley,  appealed. 

D.  McMahon,  for  the  appellant.  I.  The  separate  estate 
of  Jane  F.  Cawley,  which  was  sought  to  be  charged  by  the 
plaintiffs  below  for  their  claim  was  not  a  trust  estate, 
(a)  The  complaint  alleged  that  the  said  Jane  F.  Cawley  was 
possessed,  in  her  own  right,  separate  from  her  husband,  of 
real  and  personal  property,  and  of  a  store  of  goods  in  the  ship 
chandlery  business,  in  which  said  J.  F.  Cawley  had  been 
trading  for  some  time  anterior  to  1st  January,  1858.  That 
her  husband,  Samuel  B.  Cawley,  carried  on  the  said  business 
as  her  agent,  and  controlled  and  managed  the  same  in  all  its 
details.  The  answer  admitted  these  allegations  to  be  true. 
The  effect  of  which  admissions  were,  in  legal  effect,  under  the 
authority  of  Sherman  v.  EldeVy  (24  N,  T.  Sep,  381,)  to 
establish  the  business  to  be  the  husband's  and  its  avails  to  be 
his.  (b)  No  trust  deed  is  given  in  evidence,  showing  that  the 
appellant,  Jane  F.  Cawley,  held  her  estate  as  cestui  que  trusty 
or  that  it  was  vested  in  trustees,  (c)  It  appeared  by  the 
proof  that  the  so  called  separate  estate  of  J.  F.  Cawley  was, 
originally,  the  Harlem  lots  and  the  Flushing  rail  road  bonds, 
owned  by  her,  and  which  were  conveyed,  as  appears  by  the 
foregoing  statement,  to  M.  T.  Eunyon  in  exchange  for  the 
stock  of  goods  used  in  the  business  of  J.  C.  Slaight  &  Co.,  of 
which  her  husband  was  a  partner,  on  which  stock  of  goods 
she  took  a  mortgage ;  and  in  place  of  the  mortgage  she  took 
the  stock  for  it,  and  before  the  act  of  1860,  viz.  in  1857, 1858, 
1859,  with  the  stock  and  its  accumulations,  carried  on  busi- 
ness in  her  own  name.  The  husband  doing  the  business 
ostensibly  as  agent  for  the  wife,  but  really  entirely  controlling 
and  directing  it ;  the  family  supported  out  of  its  avails  and 
profits,  and  the  accounts  sued  on  being  a  portion  of  the  in- 
crease of  the  business.  Which  proof  did  not  in  any  sense 
counteract  the  effect  of  the  pleadings,  but  explained  the  same. 
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(d)  It  fnrther  appeared  that  Jane  F.  Cawley  and  Samuel  B. 
Cawley  intermarried  in  1846. 

II.  Whether  we  take  the  pleadings  or  the  proof,  it  is  estab- 
lished that  snch  was  the  nature  of  Jane  F.  Cawley's  estate. 
Then  the  report  of  the  referee  is  erroneous  and  should  be 
reversed,  because  1.  It  was  shown  before  the  referee  that  the 
marriage  of  the  appellants  took  place  before  the  enabling  acts 
of  184S  and  1849,  viz.  in  1846 ;  consequently,  those  statutes 
would  not  invest  Mrs.  Cawley  with  any  power  over  her  per- 
sonal estate.  {Holmes  v.  Holmes^  4  Barb,  295.  White  v. 
JFhite,  5  id.  474.  Westervelt  v.  Gregg,  2  Kernan,  202.) 
2.  Were  it  conceded  that  the  enabling  acts  of  1848  and  1849 
gave  the  power  of  disposition  to  Mrs.  Cawley  of  her  realty  and 
personalty,  yet  they  gave  no  power  to  her  to  make  contracts 
or  enter  into  bargains  of  employment  of  the  plaintiffs  below, 
binding  her  or  her  estate  in  any  shape  or  form  whatever. 
(Gates  V.  BroweVj  5  Seld,  205.  Van  Steenburgh  v.  Hoffman, 
15  Barb,  28.  Switzer  v.  Valentinej  4  Duer,  96.  Yale  v. 
Dederery  18  N.  Y,  Rep.  265.  Hauptman  v.  Catlin,  1  E,  D, 
Smith,  729.).  3.  Nor  do  the  enabling  acts  of  1848  and 
1849  give  any  power  to  any  married  woman  to  act  as  a  sole 
trader  and  conduct  a  mercantile  business  in  her  own  name, 
{Freeman  v.  Oraer,  5  Duer,  476,)  nor  to  invest  her  husband 
with  power  to  act  as  her  attorney  in  the  transaction  of  any 
such  business.  {Quids  v.  Sansom,  3  Taunt.  251.  Birdseye 
V.  Flint,  3  Barb,  500,  510.  Hunt  v.  Johnson,  19  K  Y,  Rep, 
279.)  •  All  those  matters  remained  as  they  were,  at  common 
law,  until  the  act  of  18G0,  {Laws  of  1860,  p,  157,)  which, 
for  the  first  time  gave  married  women  authority  to  act  as  sole 
traders,  except  in  the  cases  specified  at  common  law.  As  all 
the  transactions  here  occurred  before  the  act  of  1860,  the 
latter  would  not  apply,  (^^ee  Lovett  v.  Robinson,  7  How. 
Pr.  Rep,  107.) 

III.  If,  then,  the  husband,  Samuel  B.  Cawley,  was  con- 
ducting the  business  in  the  name  of  his  wife,  and  as  her  agent, 
still  the  wife  had  no  authority  to  make  bargains  in  person  or 
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by  agent,  or  to  act  as  sole  trader,  before  1860  ;  and  the  hus- 
band was  conducting  a  business  on  the  capital  of  his  wife,  the 
contracts  in  respect  to  which  were  his  contracts  and  not  those 
of  his  wife ;  the  increase  of  the  business,  and  its  profits,  and 
the  debts  accruing  thereout,  were  his  property,  and  unless  a 
portion  of  it  could  be  designated  and  proven  to  be  the  wife's 
distinct  and  original  capital,  the  same  was  wholly  and  en- 
tirely the  husband's.  (Sherman  v.  Elder j  24  N.  Y.  Rep. 
381.)  The  referee,  therefore  erred  in  rendering  judgment 
against  J.  F.  Cawley's  separate  estate  for  the  claim  in  ques- 
tion, but  should  have  dismissed  the  complaint. 

IV.  The  referee  fell  into  the  error  of  considering  Mrs.  Caw- 
ley's estate  as  an  estate  held  by  virtue  of  a  trust ;  and  that, 
in  equity,  she  had  power  to  charge  that  estate  for  the  expense 
of  services  rendered  for  its  benefit.  The  only  facts  in  the  case 
to  prove  such  a  trust  estate,  are  1st.  The  admissions  in  plead- 
ings above  referred  to ;  2d.  The  admissions  in  fol.  53  of  the 
original  testimony,  which  went  merely  to  show  that  the  wife 
engaged  in  the  ship  chandlery  business,  and  that  the  husband 
carried  it  on  as  her  agent.  Yet,  if  it  be  conceded  that  the 
separate  estate  was  a  trust  estate,  then  only  the  valid  estate 
could  he  one  vested  in  trustees,  since  the  revised  statutes, 
who  alone  could  charge  it.  {Noyes  v.  Blaheman,  3  Sand/. 
S.  C.  Rep.  540,  541.)  The  beneficiary,  Mrs.  Cawley,  could 
not  create  any  lien  on  her  trust  estate,  by  any  contract,  means 
or  process  whatever.  (UAmoureaux  v.  Van  Rensselaer,  1 
Barb,  Ch.  38.)  In  Noyes  v.  Blakeman,  (3  Sand/.  S.  C.  Rep. 
542,)  the  superior  court,  at  general  term,  rejected  a  portion 
of  the  claims  of  Mr.  Koyes  for  counsel  services,  rendered  on 
the  employment  of  a  married  woman  and  her  husband,  with- 
out the  intervention  of  her  trustee,  and  those  services  which 
were  rendered  on  the  employment  of  the  trustee  were  allowed. 
She  certainly  could  not  affect  her  separate  estate  without  an 
express  appointment  indicating  such  intention.  #  ( Vander- 
heyden  v.  MaUory,  1  Comst.  462.  Rogers  v.  Ludlow j  3 
Sand/  Ch.  104) 
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y.  Even  were  it  claimed  that  Mrs.  Cawley's  estate  was 
Bach,  that  she  could  charge  it  by  her  contracts^  yet  the  report 
ought  to  be  reversed,  because,  1.  No  evidence  was  given  of 
any  employment  by  her  personally^  of  the  plaintiffs  below. 
This  she  expressly  denies.  2.  And  a  husband  cannot  take  a 
power  of  attorney  from  his  wife,  and  thereby  charge  her  sep- 
arate estate.  (Birdseye  v.  Flinty  3  Barb,  500.)  3.  Where 
a  woman  owns  real  estate,  the  title  of  which  is  vested  in  her, 
the  only  way  she  can  charge  it  is  by  a  deed  or  mortgage,  ac- 
knowledged by  her  before  a  commissioner,  separate  and  apart 
from  her  husband,  and  she  must  state  that  it  is  done  through 
no  fear  or  compulsion  of  her  husband ;  yet  the  decree  in  this 
case  is  that  all  her  estate,  including  a  lot  in  Queens  county, 
must  go  to  the  hands  of  the  receiver,  thus  being  a  judicial  dis- 
position of  her  estate  on  her  mere  contracts.  (Knowles  v. 
McCamly,  10  Paige^  342.  Ackert  v.  Pullz,  7  Barb.  386. 
Close  of  opinion  of  Ingraham,  J.  on  the  former  appeal  in 
this  case,  36  Barb.  54.) 

VI.  The  referee  erred  in  refusing  to  dismiss  the  complaint 
on  the  grounds  stated.  Ist.  As  to  the  six  grounds  firstly 
stated,  see  previous  points.  2.  On  the  7th  and  last  ground,  we 
urge  that  the  general  term  on  the  precise  evidence  on  which 
the  plaintiffs  on  this  the  second  trial  rested,  held  that  the 
plaintiff's  judgment  must  be  reversed,  and  that  he  is  not  enti- 
tled to  recover,  so  that  it  was  the  duty  of  the  referee,  on  this 
trial,  to  have  nonsuited  the  plaintiffs. 

VII.  The  report  was  against  evidence. 

Amos  G.  Hully  for  the  respondents.    I.  The  complaint 

could  not  be  dismissed  on  any  of  the  grounds  assigned. 

1.  The  statutes  of  1848  and  1849  gave  to  women  then  mar- 
ried, the  title  to  property  thereafter  acquired  by  them.  {Laws 
of  1848,  308,  ch.  200,  §  2.    Kelly  v.  McCarthy ,  3  Brad.  7.) 

2.  A  married  woman  had  power  before  those  acts,  to  bind  her 
separate  estate  by  contract.  (Jaques  v.  Meth.  Ep.  Churchy 
17  John,  548.    Dyett  v.  N.  Amer.  Coal  Co.,  20  Wend.  570.) 
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Ownership  implies  the  power  of  disposition  in  the  usual 
modes.  {Sherman  v.  Elder,  24  N,  Y,  Rep.  384.  Wyneha- 
mer  v.  Peaple,  13  id.  396.  Power  v.  Lester,  23  id.  529. 
Tale  V.  JDederer,  18  id.  272,  284.)  3.  No  change  was  made 
in  this  respect  by  the  acts  of  1848  and  1849.  Married  women 
could  dispose  of  and  charge  their  estates  as  freely  under  those 
acts  as  they  could  do  with  their  equitable  estates  before. 
(Yale  V.  Dederer,  18  N.  Y.  Sep.  272.)  (4)  The  business  is 
admitted  to  have  been  the  wife's.  And  whether  she  could 
legally  carry  on  a  business  or  not,  it  is  certain  she  appropri- 
ated  its  profits  and  authorized  her  husband  to  represent  it  to 
the  world  as  hers.  And  having  thus  induced  the  plaintiffs  to 
give  credit  to  her  on  that  basis,  she  is  estopped  from  denying 
her  title  to  the  claims  on  which  the  plaintiffs  brought  suit. 
(Plumb  V.  Cattaraugus  Ins.  Co.,  18  N.  Y.  Rep.  394.  Dezell 
v.  Odell,  3  HiU,  215.  Pickard  v.  Sears,  6  Ad.  &  Ell.  475. 
Breidert  v.  Vincent,  1  E.  D.  Smith,  542.  Brewster  v.  Ba- 
ker, 16  Barb.  613.  Hibbard  v.  Stuart,  1  Hilt.  207.  Thomp- 
son V.  Blanchard,  4  N.  Y.  Rep.  303.)  A  married  woman  is 
as  much  bound  by  an  equitable  estoppel  as  a  single  woman, 
especially  as  for  all  purposes  connected  with  her  separate 
estate,  she  is  deemed  a,  feme  sole.  (See  Power  v.  Lester,  23 
N.  Y.  Rep.  529.)  5.  The  question  whether  or  not  Mrs. 
Cawley  could  caiTy  on  a  business  is  entirely  immaterial.  The 
claims  upon  which  the  plaintiffs  sued  for  her,  were  either 
directly  assigned  to  her  by  Slaight,  or  arose  from  the  sale  of 
goods  assigned  to  her  by  him.  Clearly  she  had  power  to  sell 
these  goods  and  to  collect  the  price ;  and  also  to  collect  the 
claims  assigned  to  her  by  Slaight.  For  this  purpose  she 
could  employ  a  lawyer.  Even  if  the  claims  belonged  to  her 
husband,  he  could  give  them  to  her,  and  no  one  but  his  cred- 
itors could  impeach  the  transaction.  6.  The  fourth  ground 
is  clearly  frivolous.  7.  The  fifth  ground  is  frivolous.  Evi- 
dence was  given,  moreover,  by  the  defendant  herself,  to  show 
her  employment  of  her  husband  as  agent.  And  the  relief 
prayed  has  always  been  granted,  notwithstanding  the  same 
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objection  here  raised  as  to  the  necessary  formalities  of  a  chargo 
on  the  estate  mast  always  have  existed.  No  such  fortnalitiea 
were  resorted  to  in  the  case  of  Mrs.  Dyett,  who  was  held 
liable  by  the  court  of  errors,  (20  Wend.  570.)  Indeed,  this 
precise  objection  was  raised  in  Noyes  v.  Blakeman^  (2  Seld. 
574,)  and  disregarded  by  the  coart  of  appeals.  8.  It  is  ob- 
jected that  the  husbaod  could  not  act  as  his  wife's  agent. 
The  cases  cited  to  support  this  position,  {Birdseye  v.  Flinty 
3  Barb.  500 ;  Oidda  v.  Sansome,  3  Tauni.  251,)  are  cases 
arising  at  common  law,  in  which  it  was  held  that  at  law  a 
married  woman  could  not  appoint  any  agent,  (see  3  Barb. 
510 ;)  but  it  was  conceded  in  the  same  breath  that  in  equity 
she  could  do  so,  and  that  a  claim  thus  arising  could  be  en- 
forced by  an  equitable  action.  In  our  courts,  law  and  equity 
are  intermingled,  (Code,  §  69,)  and  in  every  action  the  prin- 
ciples of  equity  are  to  be  applied,  whether  the  action  is  a  legal 
one  or  not.  {New  York  Central  Ins.  Co.  v.  Nat.  Pro.  Ina. 
Co.,  14  N.  r.  Rep.  90,  91.  Phillipa  v.  Gorham,  Hid.  270.) 
How  much  more  in  this  action,  which  is  purely  an  equitable 
one.  9.  The  judges  at  the  general  term  did  not  agree  in  the 
reasons  for  their  decision,  (13  Abb.  Pr.  Rep.  13,)  and  the 
referee  was  not  bound  to  dismiss  the  complaint  on  this  ground. 
II.  The  finding  made  the  subject  of  the  defendant's  4th 
exception,  wherein  he  holds  as  matter  of  law  that  the  defend- 
ant 8.  B.  Cawley,  as  agent  for  his  wife,  was  invested  with 
authority  by  her  to  bind  her  separate  estate  for  the  plaintifiGs' 
demands  in  suit,  and  that  she  did  not  restrict  said  authority, 
is  clearly  correct,  taking  the  evidence  of  Mrs.  Cawley  herself 
as  uncontradicted.  She  says  she  gave  him  authority  to  act 
aa  he  aawfit,  and  did  not  restrict  his  authority  in  any  way; 
and  though  she  tried  to  qualify  this  evidently  truthful  state- 
ment, yet  she  dared  not  say  more  than  that  she  wished  (not 
ordered)  him  to  keep  out  of  law,  if  he  could  avoid  it.  She 
proves  that  her  husband  was  her  general  agent,  having  un- 
restricted control  of  all  her  property,  and  that  she  left  every 
thing  to  him,  and  gave  herself  no  trouble  about  the  business. 
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Even  therefore  if  she  had  forbidden  him  to  sue,  yet  the 
plaintiffs  having  acted  upon  the  faith  of  his  general  author- 
ity, she  was  clearly  liable  to  them.  (Johnson  v.  Jones^  4 
Barb,  369,  373.  Dingle  v.  Hare,  7  C,  -B.,  N.  S.,  159.  See 
Farmers  and  Mechanics'  Bank  v.  Butchers  and  Drovers' 
Bank,  16  N.  Y.  Sep.  125;  14  id.  623;  North  River  Bank 
y,Aymar,  3  Hilly  262;  Tradesmen's  Bank  v.  Astor,  11 
Wend,  87.) 

III.  The  eighth  exception  to  the  referee's  findings,  that  the 
unsuccessful  services  of  a  lawyer,  rendered  in  behalf  of  a 
married  woman's  separate  estate,  are  beneficial  thereto,  and  a 
charge  upon  the  same,  is  untenable.  1.  The  referee  justly 
found  that  the  services  of  a  lawyer,  rendered  in  good  faith, 
are,  even  if  unsuccessful,  for  the  benefit  of  his  client's  estate. 
2.  The  failure  of  the  plaintiffs  to  succeed  arose  from  the  in- 
herent defects  of  their  client's  cases.  They  rendered  her  all 
the  service  they  ever  could.  They  saved  her  the  time  and 
labor  involved  in  prosecuting  the  causes,  and  thus  enabled 
her  to  devote  all  her  time  to  the  improvement  of  her  estate. 
In  this  manner,  at  any  rate,  their  services  were  directly  bene- 
ficial to  her  and  her  estate,  3.  Moreover,  these  services  were 
but  part  of  a  long  series  rendered  by  the  plaintiffs,  in  part 
of  which  they  were  successful.  Can  a  client,  even  if  a  mar- 
ried woman,  be  permitted  to  take  the  benefit  of  the  success- 
ful services,  and  to  separate  them  from  the  others,  and  to 
refuse  to  pay  for  the  latter?  4.  And  finally,  these  very 
claims  sued  upon,  constituted  part  of  her  separate  estate, 
(Dillaye  v.  Parks,  31  Barb,  132,)  and  the  whole  estate  is 
liable  for  a  service  rendered  on  behalf  of  a  part. 

IV.  The  decision  in  Yale  v.  Dederer  is  not  so  broad  as  it 
is  claimed  to  be  by  the  defendants.  On  the  first  appeal,  the 
court  said  that  the  debt  must  be  for  the  benefit  of  the  estate 
or  of  the  wife  herself.  (18  N.  Y.  Rep.  276,  285.)  On  the 
subsequent  appeal,  it  being  quite  clear  that  the  debt  in  suit 
was  for  the  benefit  of  neither,  Judge  Selden  was  less  guarded 
in  his  language.     But  his  general  expressions  must  be  con- 
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8trned  in  the  light  of  the  fieu^ts  before  the  court  A  decis- 
ion, in  that  case,  that  a  debt  contracted  for  the  personal 
benefit  of  the  wife,  would  not  charge  her  estate,  would  have 
been  a  mere  dictunij  as  the  question  was  not  raised,  and  the 
contrary  rule  is  well  established.  (Oardner  v.  Gardner,  22 
Wend.  528.) 

y.  The  exceptions  to  the  findings  of  fact  cannot  be  sus- 
tained. There  is  abundant  evidence  in  the  case  to  justify 
the  findings  of  the  referee ;  and  even  if  there  was  a  conflict 
of  evidence,  the  decision  of  the  referee  should  not  be  dis- 
turbed- {Sinclair  v.  Tallmadge,  35  Barb,  602.  Roberta 
V.  CarUr,  28  id.  462.  Murfey  v.  Brace,  23  id.  661. 
Foster  v.  Coleman^  1  E.  D.  Smithy  85.  Cady  v.  AUen^  22 
Barh.  388.  Thompson  v.  Wood,  1  Hilt  93.  Davis  v. 
McCreadyj  4  E,  D.  Smith,  565.  Brooks  v.  Christopher,  5 
Duer,  216.)  This  is  undoubtedly  the  true  rule  where,  as 
in  this  case,  the  conflicting  evidence  is  that  of  the  interested 
parties  themselves.     {Roberts  v.  Gee,  15  Barb.  449.) 

By  the  Court,  Sutherland,  J.  I  think  it  very  clear  that 
the  defendant,  Samuel  B.  Cawley,  could  act  as  agent  for  bis 
wife.  The  referee,  in  substance  and  efiTect,  found  that  Jane 
F.  Cawley  authorized  her  husband  to  employ  the  plaintiffs. 
There  was  certainly  evidence  tending  to  show  that  she  did ; 
and  I  do  not  see  upon  what  principle  the  judgment  can  be 
reversed  on  the  ground  that  this  finding  of  fact  was  er- 
roneous.  The  Harlem  lots  and  rail  road  bonds  with  which 
Bunyon's  stock  in  trade  was  bought  for  Slaight  were  Mrs. 
Cawley*s  separate  property  and  estate.  To  secure  her, 
Slaight  executed  a  mortgage  to  her  on  the  stock  in  trade. 
She  subsequently  received  the  stock  in  trade,  notes,  accounts 
&c.  of  Slaight  &  Co.,  in  satisfaction  of  her  mortgage,  and 
carried  on  the  business  in  her  own  name.  The  plaintiffs,  as 
attorneys,  were  employed  by  her  husband  to  collect  some  of 
the  accounts  of  Slaight  &  Co.,  assigned  to  her,  and  also  some 
debts  or  claims  arising  out  of  the  business  after  she  carried 
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it  on.  In  some,  if  not  all  of  the  suits  brought  by  the  plain- 
tiffsy  they  were  unsuccessful ;  that  is,  they  did  not  succeed  in 
collecting  the  claims. 

This  action  was  brought  to  recover  for  services  rendered 
by  the  plaintiffs,  as  attorneys  and  counsellors,  under  such 
circumstances ;  and  the  question  is  whether  the  separate  es- 
tate of  the  defendant,  Jane  F.  Cawley,  is  liable  for  the  sum 
found  by  the  referee  due  to  the  plaintiffs.  The  referee 
having  found,  as  matter  of  fact,  that  Samuel  B.  Cawley,  in 
employing  the  plaintifib,  acted,  as  the  authorized  agent  of  His 
wife,  I  think  her  separate  estate  is  liable.  The  referee  finds 
that  the  services  rendered  by  the  plaintiffs  were  rendered  for 
the  benefit  of  Jane  P.  Cawley,  and  of  her  separate  estate. 
I  think  this  finding  right,  and  authorized,  if  the  finding  of 
the  referee,  upon  the  question  of  the  employment  of  the 
plaintiffs  by  Mrs.  Cawley,  through  her  husband,  was  right, 
and  I  have  said  I  do  not  see  how  we  can  disturb  the  find- 
ing of  the  referee  on  that  point.  The  suits  and  proceedings 
instituted  by  the  plaintiffs  were  instituted  for  the  purpose  of 
collecting  demands  belonging  to  Mrs.  Cawley,  and  thus  in- 
creasing or  adding  money  to  her  separate  estate,  and  so 
benefiting  her  separate  estate.  It  seems  to  me  that  the  fact 
that  the  suits  and  proceedings,  or  some  of  them,  were  unsuc- 
cessful, is  not  of  controlling  importance  on  the  question  of 
the  liability  of  her  separate  estate.  The  suits  and  proceed- 
ings were  instituted  for  the  purpose  of  benefiting  her  sepa- 
rate estate.  Moreover  I  am  not  willing  to  concede  that  the 
liability  of  the  separate  estate  of  a  married  woman  for  debts 
contracted  by  her  is  limited  to  cases  where  she  has  by  con- 
tract expressly  declared  her  intention  to  charge  it,  or  where 
the  consideration  of  the  indebtedness  was  obtained  for  the 
direct  benefit  of  the  estate  itself. 

In  Tale  v.  Dederer,  (18  N,  T.  Rep.  275,  276,)  Judge 
Comstock  says :  *^The  principle,  in  short,  which  now  governs 
in  cases  of  this  kind  iSj  that  a  wife's  separate  estate  is  liable 
to  pay  her  debts  during  coverture,  in  whatever  form  they  are 
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incnrred^  not  because  her  contracts  have  any  validity  at  law, 
nor  by  way  of  appointment,  or  charge,  bat  because  eqnity  de« 
crees  it  to  be  just  that  they  should  be  paid  out  of  her  estate." 

If  a  married  woman,  with  a  separate  estate  producing  an 
annual  income  of  $20,000  or  $30,000,  should  buy  on  credit 
diamonds  or  laces  to  the  amount  of  $5,000,  it  would  be  dif- 
ficult to  say  that  the  diamonds  or  laces  were  bought  or  ob- 
tained for  the  benefit  of  her  separate  estate,  whether  real  or 
personal,  or  both ;  but  I  think  equity  would  decree  it  to  be 
just  that  the  debt  should  be  paid  out  of  such  separate 
estate,  even  in  the  absence  of  anything  to  show  her  intention 
to  charge  her  separate  estate  with  the  payment  of  it,  except 
the  mere  fact  of  purchasing  the  diamonds  or  laces  on  credit. 
On  the  main  question,  therefore,  in  the  principal  case,  I  think 
the  referee  came  to  the  right  conclusion. 

I  have  examined  the  numerous  technical  exceptions  taken 
on  the  part  of  the  defendants  in  every  stage  of  the  trial, 
and  do  not  find  any  which  require  a  particular  notice,  or 
which  in  my  opinion  should  reverse  the  judgment* 

The  judgment  should  be  affirmed  with  costs. 

[Nbw  Yobs  Obvbbal  Tbbm,  May  2,  1864.    Uimari,  OWU  and  SMtrUmd, 


In  the  matter  of  the  petition  of  Johk  Kerb  and  others,  for 
the  appointment  of  commissioners  &c. 

The  state  legislature,  under  the  power  of  eminent  domain,  can  take  the  Aran- 
cfalBes  of  a  corporation,  for  public  use,  upon  making  due  compensation. 

Bail  roads  constructed  and  operated  under  the  authority  of  the  state  legisla- 
ture by  corporations  or  Joint  stock  companies,  are  to  be  deemed  con- 
structed and  operated  for  public  use  or  benefit ;  and  the  legislature  may 
delegate  to  such  corporations  or  Joint  stock  companies  the  right  or  power 
of  eminent  domain. 

If  the  legislature  sees  fit  to  gire  to  individuals  and  their  assigns  the  right  to 
construct  and  operate  a  rail  road,  it  is  to  be  deemed  constructed  and  operated 
for  public  use ;  and  the  legislature  may  delegate  to  such  indhridnali,  and 
their  assigns,  the  right  of  eminent  domain. 
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Under  the  same  power  of  eminent  domain,  one  or  m9re  of  the  franchises  of 
a  corporation  may  be  taken,  or  they  may  be  impaired,  or  their  enjoyment 
interfered  with  to  any  extent,  upon  making  dne  compensation. 

The  legislature  had  the  power,  by  the  act  of  April  17,  1860,  for  the  con- 
straction  of  a  rail  road  in  Seventh  avenne,  and  in  certain  other  street*- 
and  avennes  of  the  city  of  New  York,  to  authorize  the  grantees  named  ii* 
it  *'  to  run  upon,  intersectvor  use  any  portion  of  other  rail  road  tracks'* 
constructed  in  the  streets  in  which  they  are  permitted  by  the  act  to  con- 
struct and  operate  their  road,  upon  making  due  compensation  therefor. 

APPEALS  from  orders  made  at  special  term,  appointing 
commissioners  under  the  act  of  April  17,  1860,  author- 
izing the  construction  of  a  rail  road  in  Seventh  avenue  and 
in  certain  other  streets  and  avenues  in  the  city  of  New  York, 
(^Laws  of  1860,  p.  1042.) 

By  the  Courty  Sutherland,  J.  The  petitioners  are  the 
grantees,  or  assignees  of  grantees,  named  in  the  act  of  April 
17th,  1860,  (ch,  513,)  and  by  that  act  are  authorized  to  con- 
struct and  operate  a  rail  road  in  certain  streets  in  the  city  of 
New  York.  There  is  a  provision  in  the  act,  giving  the 
grantees  named  in  the  act,  or  their  assigns,  if  they  ''deem  it 
necessary  or  proper,  to  run  upon,  intersect  or  use  any  portion 
of  other  rail  road  tracks"  laid  upon  any  of  the  streets  in 
which  their  road  is  to  be  constructed  and  operated,  the  right 
to  do  80.  ThB  act  further  provides,  that  in  case  the  com- 
pensation therefor  cannot  be  agreed  upon,  then  the  amount 
of  such  compensation  shall  be  ascertained  in  the  manner 
provided  in  the  general  rail  road  act  of  1850,  that  is,  by 
commissioners  to  be  appointed  by  the  court. 

The  petition  in  this  matter  was  for  the  appointment  of 
such  commissioners;  and  there  are  two  appeals;  one  from 
an  order  of  the  20th  of  August,  1863,  appointing  three  com- 
missioners, and  the  other  from  an  order  of  the  28th  of  Sep- 
tember, 1863,  appointing  another  commissioner  in  the  place 
of  Daniel  H.  Arnold,  one  of  the  commissioners  appointed  by 
the  first  order,  who  had  declined  to  act. 

There  is  no  question  as  to  the  regularity  of  the  proceed- 
r  ing  below^  or  of  either  of  the  orders.    Tbe  only  material 
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qnestioD,  I  think,  presented  by  the  appeals  is,  had  the  legis- 
lature the  constitutional  power  to  authorize  the  petitioners, 
in  constructing  and  operating  their  road,  ''to  run  upon,  in- 
tersect, or  use  any  portion''  of  such  other  rail  road  tracks,  if 
they  should  deem  it  proper  or  necessary  to  do  so,  upon 
making  due  compensation  therefor  ? 

It  cannot  be  doubted  that  the  state  legislature,  under  the 
fpwer  of  eminent  domain,  can  take  the  franchises  of  a  corpo- 
ration for  public  use,  upon  making  due  compensation. 
{West  River  Bridge  v.  Dix^  6  Hoto.  507.  Boston  and  Low- 
ell BaU  Boad  Co.  v.  Salem  and  Lowell  B.  B,  Co.,  2  Gray^  1. 
Backus  V.  Lebanon  J  11  N.  H,  Bep,  19.) 

The  decisions  will  not  permit  us  to  doubt  that  property  or 
franchises  taken  by  rail  road  corporations  or  joint  stock  com- 
panies, under  their  charters,  is  to  be  deemed  taken  for  public 
use.  In  other  words,  the  decisions  will  not  permit  us  to 
doubt  that  rail  roads  constructed  and  operated  under  the 
authority  of  the  state  legislature,  by  corporations  or  joint 
stock  companies,  are  to  be  deemed  constructed  and  operated 
for  public  use  or  benefit ;  and  that  the  legislature  may  dele- 
gate to  such  corporations  or  joint  stock  companies  the  right 
or  power  of  eminent  domain.  (Bloodgood  v.  Mohawk  and 
Hudson  B.  B.  Co.,  14  Wend.  64 ;  S.  C.  in  error,  18  id. 
17,  18.  Beekman  v.  Saratoga  and  Schenectady  B.  B.  Co., 
3  Paige,  75.  Bradley  v.  New  York  and  New  Hampshire 
B.  B.  Co.,  21  Conn.  204.) 

I  can  find  no  reason  why,  if  the  legislature  sees  fit  to  give 
to  individuals  and  their  assigns  the  right  to  construct  and 
operate  a  rail  road,  it  is  not  to  be  deemed  constructed  and 
operated  for  public  use ;  or  why  the  legislature  cannot  dele- 
gate to  individuals  and  their  assigns  the  right  of  emi- 
nent domain,  if  it  can  be  delegated  to  corporations  or  joint 
stock  companies. 

If  all  the  franchises  and  property  of  a  corporation,  under 
the  power  of  eminent  domain,  may  be  taken  for  public  use, 
and  thus  the  corporation  in  effect  destroyed,  upon  making 
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due  compensation,  it  would  seem  to  follow  that  one  or  more 
of  its  franchises  might  be  taken,  or  that  they  might  be  im- 
paired, or  their  enjoyment  interfered  with  to  any  extent,  un- 
der the  same  power  of  eminent  domain,  upon  making  due 
compensation. 

It  would  seem  to  follow,  that  the  legislature  had  the 
power  by  the  act  of  April  17, 1860,  to  authorize  the  grantees 
named  in  it,  or  their  assignees,  to  ^^run  upon,  intersect,  qf 
use  any  portion  of  other  rail  road  tracks"  constructed  in  the 
streets  in  which  they  are  authorized  by  the  act  to  oonstruct 
and  operate  their  road  upon  making  due  compensation 
therefor. 

These  appeals  do  not  present  any  question  as  to  the  right 
of  the  petitioners  "to  run  upon,  intersect,  or  use  any  por- 
tion" of  such  other  road  tracks,  without  making  compen- 
sation. 

The  orders  appealed  from  should  be  affirmed,  with  $10 
costs. 

[Nbw  Tobk  Gbnbbal  Tbbm,  May  2, 1864.    Lecnard^  JSahtard  and  SuiAtrkmd, 
JuBtioes.] 


-•-•-•- 


Clark  vs.  Titcomb,  survivor,  &c. 

Where  a  mutual  iosarance  compaoy,  being  in  need  of  funds  to  pay  losses, 
procured  a  loan  of  $32,000|  from  different  persons  and  firms,  and  transfer- 
red to  the  plaintiff  premium  notes,  made  by  Tarious  Individuals,  to  be  held 
by  him  as  collateral  security  for  the  repayment  of  the  loan ;  Held  that  the 
plaintiff  held  the  notes  as  trustee  of  an  express  trust,  and  that  an  action 
on  two  of  them  was  properly  brought  in  his  name. 

It  being  the  usual  custom  of  a  corporation  to  transfer  its  notes  by  the  mere 
indorsement  of  the  president,  such  an  indorsement  is  all  that  is  requisite  to 
effect  a  transfer  of  the  title,  where  the  transfer  itself  is  authorized  by  a 
resolution  of  the  directors. 

It  is  well  settled  law,  in  this  state,  that  any  corporation  may  borrow  money 
for  the  ordinary  business,  and  to  accomplish  the  objects,  of  the  corporation, 
and  may  give  its  obligations  for  the  money  thus  borrowed. 

A  corporation  having  the  power  to  issue  its  own  obligations  for  money  so 
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boRvwed,  has  also  the  rif^t,  instead  of  giriiig  its  own  obligations,  to  turn 
out  its  assets  to  secnre  the  payment  of  money  so  borrowed.  The  two 
powers  stand  on  the  same  principles. 

THIS  is  an  action  to  recover  the  amount  of  two  promissory 
notes,  made  at  Boston,  in  December,  1855,  by  the  firm 
of  J.  &  G.  P.  Titeomb,  (of  which  firm  the  defendant  is  the 
snnrivor,)  to  the  order  of  the  Commercial  Mutual  Marine  In- 
sarance  Company  of  Massachusetts.  The  notes  were  indorsed 
in  blank  by  the  insurance  company,  "  by  George  H.  Folger, 
President/'  It  was  proved  this  was  the  way  the  company 
usually  indorsed  its  notes.  In  March,  1856,  the  company, 
beiog  in  need  of  funds  ^^  to  pay  losses  past  due,''  procured  a 
loan  of  $32,000  from  nine  different  persons  and  firms,  of 
which  firms  the  plaintiff's  was  one,  and  transferred  to  the 
plaintiff  premium  notes  to  be  held  by  him  as  collateral  secu- 
rity for  the  repayment  of  the  loan,  and  with  the  express  un- 
derstanding that  he  should  hold  and  collect  the  same  for  the 
benefit  of,  and  as  trustee  for,  his  firm  and  the  several  other 
firms  and  parties.  The  notes  in  question  are  part  of  the  pre- 
mium notes  so  transferred,  which  the  plaintiff  is  endeavoring 
to  collect  for  the  benefit  of  his  trust.  The  transfer  was  made 
by  the  company  in  pursuance  of  a  resolution  of  the  directors. 
The  plaintiff  having  rested  the  case  on  his  part,  the  defend- 
ant's counsel  moved  to  dismiss  the  complaint  in  this  action 
on  the  following  grounds :  Ist.  That  the  plaintiff  was  not  the 
real  party  in  interest,  and  was  not  the  owner  of  the  notes. 
2d.  That  no  transfer  by  the  company  had  been  proved.  This 
being  an  individual  action  in  the  name  of  the  plaintiff,  it 
could  not  be  sustained ;  that  if  he  had  any  rights,  it  must 
be  as  trustee.  3d.  That  the  indorsement  shown  did  not  pass 
the  note.  4th.  Because  it  was  not  proved  that  by  the  laws 
of  Massachusetts  the  corporation  had  a  right  to  transfer  these 
securities.  5th.  That  no  indorsement  or  transfer  of  the  notes 
in  question  by  the  company  was  proved  or  shown.  The  court 
denied  the  defendant's  motion,  and  the  counsel  for  the  de- 
fendant excepted. 


\ 
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At  the  close  of  the  testimony  the  defendant's  counsel  again 
moved  to  dismiss  the  complaint,  on  the  grounds  heretofore 
stated,  and  upon  the  additional  ground,  that  there  was  no 
authority  in  the  charter  or  by-laws  of  the  corporation  for  the 
indorsement  or  negotiation  of  any  notes.  The  court  denied 
the  motion,  and  the  counsel  for  the  defendant  excepted  to 
such  ruling  and  decision.  The  court  thereupon  rendered 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  $1533.06 ; 
and  the  defendant  appealed. 

BeebCy  Dean  dk  Donohue^  for  the  appellant, 

Benedict,  Burr  &  Benedict,  for  the  respondent. 

By  the  Court,  GfO.  G.  Barnard,  J.  The  plaintiff  holds 
this  note  as  trustee  of  an  express  trust.  The  action  was 
therefore  properly  brought  in  his  name.  {People  v.  Norton, 
5  Seld,  178.    Lewis  v.  Graham,  4  Abb.  108.) 

The  transfer  of  the  note  in  question  with  others  was  author- 
ized by  the  board  of  directors.  The  president  merely  acted 
as  the  instrument  to  make  the  indorsement.  It  being  the 
usual  custom  of  the  company  to  transfer  its  notes  by  the  mere 
indorsement  of  the  president,  such  indorsement  is  all  that  is 
requisite  to  effect  a  transfer  of  the  title,  where  the  transfer 
itself  is  authorized  by  a  resolution  of  the  directors.  It  may 
be  that  if  any  statute,  or  the  charter  or  by-la.ws,  required 
notes  to  be  indorsed  in  a  particular  way  to  transfer  them, 
a  transfer  to  be  valid  would  have  to  follow  such  require- 
ments. It  is  not  necessary  to  consider  this  question,  as  there 
does  not  appear  to  be  any  thing  in  the  charter  or  by-laws  of 
this  company,  or  in  any  statute,  requiring  the  notes  of  this 
company  to  be  transferred  in  a  particular  way. 

An  objection  was  made  that  the  corporation  had  no  power 
to  transfer  these  notes.  It  is  well  settled  law  in  this  state, 
that  any  corporation  may  borrow  money  for  the  ordinary 
business,  and  to  accomplish  the  objects,  of  the  corporation^ 
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and  may  give  its  obligations  for  the  money  thus  borrowed. 
In  the  absence  of  proof  to  the  contrary,  this  must  be  assumed 
to  be  the  law  of  Massachusetts. 

A  corporation  having  the  power  to  issue  its  own  obligations 
for  money  so  borrowed  has  also  the  right,  instead  of  giving  its 
own  obligation,  to  turn  out  its  assets  to  secure  the  payment 
of  money  so  borrowed.  The  two  powers  stand  on  the  same 
principles. 

In  the  case  at  bar  the  note  in  suit  was  transferred  to  secure 
money  borrowed  for  the  immediate  use  of  the  company.  The 
transaction,  therefore,  came  within  the  powers  of  the  cor- 
poration. 

Judgment  affirmed,  with  costs. 

[Nsw  ToBK  GB5SBAL  TsBM,  Mej  2, 1S64.    Leonard,  Clerht  and  Geo.  G,  Bat' 
\  Justices.] 


The  Union  Manufacturing  Company  vs.  Lounsburt 

and  others. 

Bj  a  written  agreement  between  the  partiee,  made  on  the  28th  of  December, 
1848,  the  plaintiffs  sold  and  assigned  to  the  defendants  the  right  of  roana- 
factoring,  at  their  factory  in  Xorwalk,  felt  cloth  of  the  usual  width  of 
broadcloth,  by  means  of  a  single  set  of  machinery,  for  the  manufacture 
of  which  felt  cloth  the  pUUntifis  had  a  patent ;  they  covenanting  that  the 
defendants  might  have  and  eqjoy  said  right  for  and  during  the  unexpired 
term  of  the  paUnt,  and  for  and  during  the  term  for  which  t/^e  patent  ehould  be 
renewed,  if  a  renewal  should  be  obtained,  for  or  by  the  plaintiffs.  In  con- 
sideration of  which  the  defendants  agreed  to  pay  to  the  plaintiff  the  sum 
of  one  cent  for  each  yard  of  cloth  manufactured  by  them,  under  and  by 
▼irtae  of  the  agreement,  on  the  first  days  of  January  and  July  in  each  and 
eTery  year,  **  during  the  term  or  terms  aforesaid."  The  first  term  of  the 
patent  had  only  two  years  unexpired,  at  the  date  of  the  agreement.  It 
expired  in  1850,  and  the  patent  was,  on  the  21st  of  October  of  that  year, 
renewed  for  the  term  of  seven  years ;  and  in  1854  it  was  extended,  by  act 
of  congresB,  for  fourteen  years  longer  fi-om  that  date,  both  extensions 
being  duly  assigned  to  the  plaintiff^  and  obtained  for  them.  The  defend- 
ants insisted  that  inasmuch  as  the  act  of  congress,  of  July  4, 1886,  pro- 
vides that  the  benefit  of  such' renewal  shall  extend  to  assignees  and 
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grantees  of  the  right  to  use  the  thing  patented,  to  the  extent  of  their 
respective  interests  therein,  and  as  the  act  of  1854,  extending  the  patent 
for  fourteen  years  longer,  had  a  similar  provision,  they  had  the  right  to 
use  it,  after  the  expiration  of  the  first  term,  without  paying  any  compen- 
sation to  the  plaintiffs,  for  its  use ;  they  being  by  those  acts  absolved  from 
the  stipulations  of  the  agreement. 

Sdd  1.  That  under  and  by  virtue  of  the  agreement  the  benefit  of  the  exten- 
sion of  the  patent  for  seven  years  from  October  20,  1850,  enured  to  the 
defendants. 

2.  That  the  defendants  having  taken  and  ei\joyed  the  benefit  of  such  exten- 
sion, and  manufactured  cloth,  under  the  agreement,  until  September  24, 
1857,  the  plaintiffs  were  entitled  to  one  cent  per  yard  on  the  cloth  so 
manufactured. 

8.  That  the  agreement  was  not  annulled,  rescinded  or  abandoned,  but  con- 
tinued to  be,  in  all  respects,  binding  upon,  and  operative  as  to,  the  parties, 
until  and  after  September  24, 1857. 

4.  That  the  obligaiions  of  the  defendants,  or  the  rights  of  the  plaintiffs, 
under  the  agreement,  were  not  destoyed  or  impaired  by  reason  of  the 
extension,  or  re-issue,  of  the  patent. 

5.  That  the  service  of  a  notice  upon  the  defendants,  by  the  plaintiffk,  for- 
bidding them  (on  the  ground  of  an  alleged  breach  of  the  agreement,)  to 
use  or  exercise  the  right  granted  by  the  agreement,  did  not,  ^pw  /oefo, 
annul  the  contract. 

I'^HE  plaintiflfs  are  a  Connecticut  corporation.  The  de- 
.  fendants  compose  the  partnership  of  Lounsbury,  Bissell 
&  Co.  and  are  a  Connecticut  firm.  The  action  was  founded 
upon  a  contract  in  the  words  following:  "  This  agreement, 
made  and  entered  into  on  this  twenty-eighth  day  of  Decem- 
ber, A.  D.  1848,  between  the  Union  Manufacturing  Company 
of  Norwalk,  a  company  duly  incorporated  by  the  laws  of 
this  state,  of  the  first  part,  and  Clark  Bissell,  of  New  Ha- 
ven, and  John  D.  Lounsbury  and  Edward  C.  Bissell,  both 
of  said  Norwalk,  manufacturers  and  dealers,  in  company, 
under  the  name  and  firm  of  Lounsbury,  Bissell  &  Co.  of  the 
second  part,  witnesseth:  That  the  said  party  of  the  first 
part,  through  and  by  the  directors  thereof,  thereunto  duly 
authorized,  and  in  consideration  of  the  covenants  hereinafter 
contained,  have  sold  and  assigned,  and  do  by  these  presents 
bargain,  sell,  assign,  and  convey  to  said  parties  of  the  second 
part^  and  such  other  person  or  persons  as  may  be  associated 
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with  them  as  members  of  said  firm,  and  conditionally,  aa 
hereinaflter  mentioned,  the  right  of  making  and  manufacture 
ing,  at  the  establishment  now  occupied  by  them  in  said  Nor- 
walk,  felt  cloth  of  the  usual  width  of  broadcloth,  by  means 
of  a  single  set  of  the  machinery  usually  employed  in  the 
manufacture  of  felt  cloth,  and  for  the  manufacture  of  which 
said  party  of  the  first  part  have  a  patent  under  the  laws  of  the 
United  States,  granted  on  the  20th  day  of  October,  A.  D. 
1836.  And  the  said  party  of  the  first  part  do  hereby  cove- 
nant and  agree  with  said  party  of  the  second  part,  that  they 
may  have  and  enjoy  said  right  for  and  during  the  unexpired 
term  of  said  patent,  and  for  and  during  the  term  for  which 
the  same  shall  be  renewed,  if  a  renewal  thereof  shall  be  ob* 
tained  for  or  by  the  said  party  of  the  first  part,  subject  to 
the  following  conditions  and  limitations,  to  wit :  Said  right 
is  to  be  and  enure  to  said  parties  of  the  second  part,  and 
those  who  may  be  associated  with  them  in  said  business,  and 
is  not  to  be  the  subject  of  voluntary  assignment,  and  shall 
not  be  so  assigned  by  them,  or  either  of  them,  to  any  other 
person  or  persons  whatsoever,  or  be  used  at  any  other  place, 
or  for  more  than  a  single  set  of  machinery ;  said  right  is  to 
toe  used  only  in  the  making  of  finished  cloth  of  a  kind  diifer- 
ent  from  those  now  manufactured  by  said  party  of  the  first 
part,  and  which  will  not  interfere  with  the  cloths  now  made 
by  said  first  party  in  the  market ;  and  to  the  end  that  there 
shall  not  be  any  such  interference,  said  right  is  not  to  be 
used  for  the  making  of  any  cloths  less  finished  or  more  nearly 
resembling  the  cloths  now  made  by  said  first  party  than  the 
sample  hereto  attached  and  marked ;  and  in  the  event  of 
any  disagreement  between  said  parties  respecting  the  quality 
or  character  of  the  cloth  made  by  said  party  of  the  second 
part,  the  same  is  to  be  decided  by  Eli  B.  Bennett,  Charles 
C.  Betts,  and  C.  J.  Gruman,  or,  in  the  event  of  either  of 
them  being  interested,  by  the  other  two,  and  an  umpire 
chosen  by  them,  and  such  decision  shall  be  final  upon  the 
parties.    And  upon  the  breach  of  either  of  the  aforesaid  con- 
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ditions^  said  right  is  to  cease  and  determine^  and  said  party 
of  the  second  part  to  be  no  longer  entitled  to  use  or  possess 
the  same. 

And  the  said  party  of  the  second  part  receiving  said  right 
on  the  conditions,  and  subject  to  the  limitations  aforesaid, 
in  consideration  thereof,  do  hereby  covenant  and  agree  with 
said  party  of  the  first  part,  that  they  will  pay  or  cause  to  be 
paid  to  the  said  party  of  the  first  part,  the  sum  of  one  cent  for 
each  and  every  yard  of  cloth  so  made  and  manufactured, 
by  them  under  and  by  virtue  of  this  agreement,  said  pay- 
ments to  be  made  semi-annually,  on  the  first  days  of  Janu- 
ary and  July  in  each  and  every  year  during  the  term  or 
terms  aforesaid ;  and  do  further  covenant  to  permit  said  party 
of  the  first  part,  or  its  agents  or  directors,  at  any  time  to 
inspect  any  such  book  or  books  of  said  party  of  the  second 
part  as  may  or  will  show  the  number  of  yards  of  cloth  by 
them  manufactured,  and  to  render  accurate  accounts  thereof 
on  said  first  days  of  January  and  July  in  each  year. 

As  witness  our  hands,  on  the  day  and  year  above  written." 

The  complaint  avers  that  the  defendants,  from  July  1st, 
1852,  to  September  24th,  1857,  manufactured  felt  cloth^ 
under  and  in  pursuance  of  the  said  agreement,  in  the  aggre- 
gate to  570,978  yards,  for  which  the  plaintiffs  claim,  at  one 
cent  a  yard,  the  sum  of  $5709.78.  The  complaint  states 
the  quantity  manufactured  between  various  dates  from  1852 
to  1857. 

On  the  17th  October,  1850,  the  patent  was  duly  extended 
by  the  commissioner  of  patents  for  seven  years,  and  on  the 
28th  of  March,  1854,  by  congress  for  fourteen  years  from 
tbat  date.  The  defendants,  under  the  license,  continued  to 
manufacture,  according  to  the  patent,  up  to  September  24th, 
1857,  rendering  accounts  and  paying  tariff  from  time  to 
time.  Before  and  during  1854,  it  was  supposed  and  claimed 
by  the  plaintiffs  that  the  defendants  had  committed  a  breach 
of  the  license  agreement  by  making  cloth  other  than  what 
was  specified  therein.    On  the  24th  August,  1854,  the  plain- 
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tiffs,  in  consequence  of  sach  alleged  breach,  served '  on  the 
defendants  a  notice  alleging  the  breach,  and  forbidding  the 
defendants  to  use  or  exercise  the  right  granted  by  the  license, 
for  any  purpose  whatever.  The  defendants  sent  the  plain- 
tiffs their  promissory  note  for  the  tariff,  as  reserved  up  to 
July  1st,  1864,  but  refused,  after  the  notice  just  mentioned, 
to  pay  the  tariff  or  recognize  the  right  of  the  plaintiffs  to 
any.  The  plaintiffs  sent  back  the  note  in  an  envelope.  But, 
as  already  stated,  they  nevertheless  continued  to  manufac- 
ture according  to  the  patent  up  to  September  24th,  1857. 
The  plaintiffs  also  claimed  in  the  action  an  account  for  work 
done  for  the  defendants,  and  other  considerations  than  the 
tariff,  to  the  amount  of  $857.97.  There  was  due  to  the 
plaintiffs  in  all,  on  the  Ist  January,  1859,  the  sum  of  $6487.29, 
agadnst  which  was  a  credit  of  $49.62  to  be  allowed. 

The  defendants  set  up  in  their  answer — Ist.  That  the 
plainti£b  had  not  a  patent,  ^^  meaning  thereby  only  to  deny 
that  the  plaintiffs  were  the  patentees,"  and  had  not  a 
right  ^'  to  a  renewal  of  such  patent,  or  any  legal  or  equitable 
interest  in  such  renewal,  material  to  the  matters  in  differ^ 
ence  in  this  action."  2d.  Admitting  that  they  made  felt 
cloth  from  1852  to  1857,  they  denied  that  it  was  made  ^^  un- 
der and  in  pursuance"  of  the  license  from  the  plaintiffs. 
3d.  They  admitted  rendering  accounts,  but  say  it  was  not 
under  the  license.  4th.  As  a  separate  defense  they  say 
that  they  were  induced  to  enter  into  the  agreement  to  pay 
tariff,  after  the  expiration  of  the  first  term  of  the  patent,  by 
a  representation  of  the  plaintiffs  that  they  had  '^  by  assign- 
ments from  the  patentees  their  inchoate  right  to  a  renewal 
of  said  patent,"  whereas  the  plaintiffs  had  no  such  right  by 
assignment  or  otherwise,  as  it  remained  vested  in  the  patentees, 
the  plaintiffs  having  no  interest  therein,  and  no  right  to  make 
any  contract  therefor.  5th.  That  the  defendants  bought  one 
set  of  machinery  from  the  plaintiffs,  which  they  owned  when 
the  original  patent  expired,  and  they  had  a  right  to  use  it 
thereafter,  by  virtue  of  the  act  of  congress  of  July  4th,  1836, 
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"  irrespective  of  any  covenant,  contract,  or  assignment  what' 
ever."  TJiere/orey  that  part  of  the  agreement  with  the 
plaintiffs  in  which  they  stipulated  to  pay  tariffs  on  a  renewal 
was  without  consideration,  and  not  binding.  6th.  That  be- 
ing in  the  lawful  use  of  the  invention  when  the  act  of  con- 
gress aforesaid  was  passed,  renewing  the  patent  for  fourteen 
years,  the  defendants  had  a  right  to  continue  the  use  under 
the  statute,  and  free  from  any  obligations  of  the  license. 
The  defendants-  on  the  Ist  Februar}*^,  1854,  sent  to  the 
plaintiffs  an  account  in  which  they  charge  themselves  with 
•the  tariff  they  had  agreed  to  pay.  On  the  2d  September, 
1854,  they  wrote  to  the  plaintiffs :  "  We  also  credit  you  with 
tariff  on  64,774  yards  from  Jan.  1  to  July  1,  at  Ic,  $647.74." 
After  the  24th  September,  1857,  they  furnished  from  their 
books  a  statement  of  the  quantity  of  felt  cloth  they  had 
manufactured.  The  plaintiffs  regularly  charged  the  defend- 
ants with  tariffs  down  to  the  24th  September,  1857,  and 
there  was  no  settlement  between  the  parties  as  to  tariffs  after 
September  11th,  1854.  The  action  was  tried  at  the  New 
York  circuit,  before  Justice  Peckham,  without  a  jury.  He 
found,  as  matters  of  fact,  all  that  is  above  stated,  and  also 
that  the  plaintiffs,  although  they  sent  the  note  of  August 
'28th,  1854,  "  took  no  step  afterward  towards  rescinding  the 
agreement  under  which  the  tariff  occurred ;"  that  the  plain- 
tiffs did  not  procure  the  agreement  from  the  defendants  by 
misrepresentation  or  fraud,  nor  make  any  misrepresentation 
or  statement  except  what  was  contained  in  the  agreement. 
Also  that  the  allegations  as  to  the  balance  due,  and  the  con- 
siderations for  which  such  balance  arose,  are  correct. 

The  conclusions  of  law  found  by  Justice  Peckham  were 
as  follows : 

1st.  That  the  agreement,  under  which  the  tariffs  were 
claimed  in  this  action,  was  binding  and  valid,  and  not  void 
or  voidable  by  reason  of  any  alleged  misrepresentation  or 
fraud,  or  because  of  the  law  of  Connecticut,  as  existing  when 
it  was  made. 
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2d.  That  under  and  by  virtue  of  such  agreement,  the  ben- 
efit of  the  extension  of  the  patent  therein  mentioned,  for 
seven  years  from  the  20th  October,  1850,  enured  to  the  said 
defendants. 

3d.  That,  under  such  agreement,  the  defendants  took  and 
enjoyed  the  benefit  of  such  extension,  and  manufactured  felt 
clolh  as  stipulated  in  the  agreement,  until  the  24th  Septem- 
ber, 1857 ;  up  to  which  period  the  plaintifiis  were  and  are 
entitled  to  tariffs  on  the  cloth  so  manufactured  under  the 
agreement. 

4th.  That  said  i^eement  was  not  annulled,  rescinded  or' 
abandoned,  but  continued  to  be,  in  all  respects,  binding  upon, 
and  operative  as  to,  the  parties  thereto,  until  and  after  Sep- 
tember 24,  1857. 

5tfa.  That  the  obligations  of  the  defendants,  or  rights  of 
the  plaintiffs  under  the  agreement  aforesaid,  were  not  de- 
stroyed or  impaired  by  reason  of  the  extension  or  re^issue,  or 
either  of  them. 

6th.  That  the  plaintiffs  were  entitled  to  judgment  against 
the  defendants,  for  $6,437.67,  with  interest  from  January  1, 
1859,  to  January  21,  1862,  at  the  rate  of  six  per  cent  per 
annum,  for  which  amount  such  judgment  was  ordered  to  be 
entered.  From  the  judgment  so  entered  the  defendants 
appealed. 

Augustus  F.  Smithy  for  the  appellants.  I.  Upon  the 
facts  found  by  the  court,  the  defendants  were,  by  the  express 
terms  of  their  contract,  not  bound  to  pay  to  the  plaintifiis 
any  tariff  after  the  expiration  of  the  patent  of  October  20, 
1836.  1.  It  is  settled  that  the  plaintiffs,  holding  a  naked 
assignment  of  the  patent,  had  no  right  to  a  renewal,  and  no 
interest  in  such  renewal  after  it  should  be  granted.  The 
right  to  a  renewal  belonged  to  the  patentees,  if  living,  and 
their  personal  representatives,  if  dead.  {Curtis  on  Patents^ 
§  118.  Woodworth  v.  Sherman,  3  Story's  R,  171.  Wilson 
V.  BosseaUy  4  How.  S.  O,  B,  646.    2.  It  is  equally  well  set- 
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tied,  that  the  interest  in  the  renewal,  when  granted,  belonged 
to,  or  perhaps  more  properly  enured  exclusively  to  the  benefit 
of,  Ist.  The  patentee.  2d.  Those  assignees  who  were  in  the 
use  or  were  purchasers  of  the  patented  machine  at  the  time 
of  the  renewal.  ( WiUbn  v.  Rosseau,  4  How,  S,  C,  R.  646. 
Simpson  v.  Wilson^  4  id,  709.  Bloomer  v.  McQuewan,  14 
id.  539.  Chaffee  v.  The  Boston  Belting  Co,,  22  id.  217, 223.) 
3.  It  follows  that  the  defendants,  after  the  expiration  of  the 
original  patent,  used  their  machine  for  the  manufacture  of 
felt  cloth,  by  virtue  of  the  18th  section  of  the  act  of  congress 
of  July  4,  1836,  or  of  the  proviso  in  the  act  of  August  28, 
1854,  one  or  both.  They  did  not  so  use  the  machine  by  vir- 
tue of  any  renewal  "obtained  for  or  by"  the  plaintiffs.  This 
is  clear,  but  a  reference  to  pa^i^e  223  of  22  Howard,  illus- 
trates the  proposition.  Judge  Clifford,  of  the  supreme  court, 
there  says :  "  Under  that  provision  (the  18th  section,)  it  has 
been  repeatedly  held  by  this  court  that  a  party  who  had  pur- 
chased a  patented  machine,  and  was  using  it  during  the 
original  term  for  which  the  patent  was  granted,  might  con- 
tinue to  use  the  machine  during  the  extended  term.  That 
rule  rests  upon  the  doctrine  that  the  purchaser,  in  using  the 
machine  under  such  circumstances,  exercises  no  rights  cre- 
ated by  the  act  of  congress,  nor  does  he  derive  title  to  it  by 
virtue  of  the  franchise  or  the  exclusive  privilege  granted  to 
the  patentee.  When  the  patented  machine  rightfully  passes 
to  the  hands  of  the  purchaser  from  the  patentee  or  from  any 
other  person  by  him  authorized  to  convey  it,  the  machine  is 
no  longer  within  the  limits  of  the  monopoly."  (Chaffee  v. 
The  Boston  Belting  Co,,  22  How,  223.)  4.  For  every  pur- 
pose then,  the  rights  of  the  defendants  are  th€  same  as  they 
would  be  had  the  plaintiffs  never  acquired  any  interest  in 
the  renewal.  As  against  the  defendants,  they  never  did  ac- 
quire any  such  interest.  The  rights  of  the  defendants  at 
and  after  the  renewal  were  given  to  them  by  the  acts  of  con- 
gress, and  were  paramount  to  the  rights  of  the  plaintiffs  as 
respected  the  machine  in  use  by  them.    From  that  time  they 
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never  manufactured  a  yard  of  felt  cloth  under  and  by  Tirtna 
of  the  agreement ;  they  manufactured  under  and  by  virtue  of 
the  acts  of  congress.  5.  Plainly  it  was  the  belief  of  the  par- 
ties that  when  the  renewal  should  be  obtained  it  would  be 
in  the  power  of  the  plaintiffs  to  control  the  use  by  the  de- 
fendants of  the  machine  they  had.  6.  Plainly  it  was  the 
intent  of  the  parties,  apparent  upon  the  face  of  the  instru- 
ment, that  when  the  plaintiffs  acquired  by  the  renewal  the 
right  to  control  the  defendants'  use  of  the  machine,  they 
would  not  exercise  that  right,  but  the  defendauts  might, 
nevertheless,  continue  the  use.  7.  The  plaintiffs'  contract 
rests  in  covenant ;  they  covenant  that  the  defendants  might 
use  the  machine  duriug  the  renewal,  not  absolutely,  but  if  a 
renewal  should  be  obtained  for  or  by  them.  So  that  if  they 
had  never  acquired  a  right  to  the  renewal,  there  would  be  no 
pretense  of  a  claim  for  the  tariff,  although  the  right  of  the 
defendants  to  use  the  machine  was  just  as  perfect  whether 
the  plainti£&  acquired  the  renewal  or  whether  they  did  not. 

8.  On  the  other  hand,  the  defendants  agree  to  pay  on  every 
yard  manufactured  ^^  under  and  by  virtue  of  the  agreement" 
and  not  otherwise.  And  whether  they  manufacture  '^  under 
and  by  virtue  of  the  agreement,"  does  not  depend  upon  the 
question  whether  the  defendants  have  a  right  to  manufac- 
ture, for  they  would  have  such  right  whether  the  renewal 
was  obtained  for  the  patentees  and  kept  by  them,  or  was 
transferred  by  them  to  the  plaintiffs.  Not  a  doubt  exists 
that  had  the  plaintiffs  never  acquired  a  right  to  the  renewal, 
no  claim  could  be  made  against  these  defendants.  Does  it 
alter  the  case  that  they  acquired  only  a  partial  right,  to  wit, 
one  that  excepted  the  right  of  the  defendants  to  use  their 
machine  ?  In  the  first  case  it  would  not  be  pretended  that  the 
defendants  manufactured  '^  under  the  agreement."  In  the 
second,  that  they  do  not,  is  equally  clear.  In  either  case 
they  manufacture  under  and  by  virtue  of  the  acts  of  congress. 

9.  The  plaintiffs  are  misled  by  an  argument  relied  upon  be- 
low; they  say,  the  defendants  would  not  have  been  within 
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the  protection  of  the  acts  of  congress  had  they  not  acquired 
the  right  to  use  the  machiDe,  and  that  they  obtained  this 
by  the  agreement.  True,  but  if  the  parties  had  designed 
that  payment  should  depend  upon  this  consideration,  it  was 
very  easy  to  say  so,  or  to  impose  the  tariff  for  every  yard 
made  on  the  machine  instead  of  that  made  under  the  agree-- 
ment.  10.  On  the  contrary,  the  plaintiffs  have  found  it 
necessary  to  aver  in  their  complaint,  that  the  defendants  have 
manufactured  ^' under  and  in  pursuance  of  the  said  agree-' 
mentj"  and  to  rest  their  case  upon  proof  of  that  averment. 
Failing  in  that  proof,  as  they  have,  they  must  fail  in  their 
action. 

II.  There  was  no  consideration  for  a  promise  to  pay  the 
tariff  after  the  expiration  of  the  patent,  dated  October  20, 
1836.  1.  A  right  not  in  esse^  and  when  to  come  in  esse,  not 
belonging  io  a  party,  cannot  be  sold  by  him,  and  cannot  be 
the  foundation  of  a  contract  by  him,  nor  the  consideration 
of  a  contract  to  him.  As  is  said  by  the  authorities,  ^'A 
naked  possibility,  unless  coupled  with  an  interest,  is  not  the 
subject  of  a  sale."  (2  Kent,  468  and  note,  last  ed.  p,  641. 
Sheppard's  Touchstone^  239.  Bacon's  Abridgment,  Chant, 
D  3.  Calkins  v.  Lockwood,  16  Conn,  285.  Rowan  v. 
Sharp's  Rifie  Co,,  29  Conn.  328.  Stoiffs  Digest,  186. 
Munsell  v.  Lewis,  4  Hill,  635.  Mitchell  v.  Winslow, 
2  Story's  Rep.  630.)  2.  The  plaintiffs,  at  the  time  of 
the  contract,  December  28,  1848,  had  neither  an  actual 
nor  a  potential  interest  in  the  renewal,  and  could  not  at  law, 
upon  authority  nor  upon  principle,  sell  the  same,  nor  upon 
a  sale  receive  a  promise  to  pay  for  the  same.  3.  It  is  true 
that  when,  such  a  right  comes  in  esse  and  becomes  the  prop- 
erty of  the  seller,  a  court  of  equity  will  enforce  the  contract 
of  both  parties.  {Mitchell  v.  Winslow,  2  Story's  R,  630, 
639, 644.  Field  v.  Mayor  dec.  of  K  F.  2  Seld.  179.)  But  to 
give  the  court  of  equity  power,  both  of  these  conditions  are 
required,  viz.  that  the  right  comes  in  esse  and  is  the  prop^ 
erty  of  the  seller,     {Calkins  v.  Lockwood,  16  Conn,  285. 
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Bowan  v.  Sharp's  Bifle  Co,,  29  id,  282.)  4.  In  thig  case, 
thongli  the  renewal  was  granted,  it  never,  as  t^inst  the  de- 
fendants, became  the  property  of  the  plaintiffs.  By  the  very 
act  of  renewal,  the  right  of  the  defendants  to  use  the  machine 
was  protected  from  the  renewal^  5.  If,  then,  the  defend- 
ants had  promised  to  pay  a  tariff  during  the  renewal,  based 
upon  a  sale  of  the  renewal  not  then  actually  nor  potentially 
the  property  of  the  plaintiffs,  no  action  could  be  maintained 
upon  it  at  law  nor  in  equity. 

III.  By  accepting  the  act  of  March  28,  1854,  which  by 
its  proviso  protected  the  defendants  in  the  use  of  their  ma- 
chine, the  plaintiffs  waived  any  right  they  might  otherwise 
have  against  them.  If  the  defendants  had  without  qualifi- 
cation promised  to  pay  for  every  yard  made  after  the  renewal, 
and  congress  had  seen  fit  to  grant  the  renewal  with  a  pro- 
viso that  the  defendants  might  manufacture  without  pay- 
ment, an  acceptance  of  the  act  would  be  a  waiver  of  all 
claims  under  the  contract.  Congress  have  in  substance  done 
what  is  here  supposed,  and  the  plaintiffs  have  accepted 
the  act. 

lY.  The  fact  that  the  defendants  paid  for  two  years  after 
their  liability  ceased,  does  not  furnish  any  legal  ground  for 
enforcing  a  further  payment. 

V.  If  the  contract  ever  had  any  validity  as  respects  the 
renewal,  the  defendants  were  mere  licensees.  Unless  estop- 
ped by  the  covenants  in  the  license,  the  licensee  may  at  any 
time  deny  the  title  of  the  licensor  and  refuse  to  pay.  The 
rnle  of  estoppel  applicable  to  landlord  and  tenant  does  not 
apply.  In  this  case  the  defendants  did  refuse  to  pay  after 
July  1,  1854,  and  stand  upon  their  statutory  rights.  (Owr- 
tis  on  Patents^  §§  196,  199.  Eayne  v.  Malthy,  3  Term  B. 
438.  Cross  v.  Huntly,  13  Wend,  386.  Chanter  v.  Leese, 
4  Meeson  &  W,  295.  8,  C  5  id,  698.  Woodworth  v. 
Cook,  2  Blatch/ord^s  B.  152,  160.) 

YI.  The  revocation  of  the  license  of  the  defendants  on 
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August  28,  1854,  was  effective,  and  thereafter  no  liability 
existed  to  pay  the  tariff.  1.  The  license  was  conditional. 
The  contract  has  the  following:  ^^And  upon  the  breach  of 
either  of  the  aforesaid  conditions,  said  right  is  to  cease  and 
determine,  and  said  party  of  the  second  part  to  be  no  longer 
entitled  to  use  or  possess  the  same."  2.  The  defendants 
broke  one  of  the  conditions.  3.  The  plaintiffs  thereupon 
notified  the  defendants,  in  writing,  of  their  election  to  rescind 
the  agreement,  and  forbid  the  defendants  from  using  or  ex- 
ercising any  right  under  the  agreement.  4.  The  defendants 
did  not  thereafter  pay  any  tariff,  nor  recognize  the  plaintiffs' 
right  thereto.  5.  The  case  of  Woodworth  v.  Cooh  establishes 
the  proposition  that  such  a  revocation  left  or  remitted  the 
defendants  to  their  rights  under  the  acts  of  congress,  so  that 
continuing  the  manufacture  was  no  waiver  of  their  rights 
under  the  rescission.  (2  Blatchford^  152, 160.)  6.  There  is 
neither  principle  nor  authority  for  saying  that,  to  make  the 
rescission  effective,  it  was  necessary  that  the  plaintiffs  should 
file  a  bill,  or  take  any  other  step  beyond  their  written  notifi- 
cation. In  Terwilliger  v.  Knapp^  a  parol  notice  was  held  a 
rescission  when  acceded  to  by  the  other  party,  even  when  the 
notice  was  upon  an  insufficient  ground.  (2  E»  D.  Smithy  86. 
See  also  The  Stamford  St  Bt  Co.  v.  Gibbons^  9  Wend.  327 ; 
De  Feyster  v.  Fulver^  3  Barb.  284 ;  2  Parsons  on  Contracts, 
189,  190,  191,  and  note  k.)  Even  in  respect  to  real  estate, 
where  much  more  technical  and  artificial  rules  prevail,  a 
breach  of  a  condition  subsequent  terminates  an  estate  less 
than  a  freehold,  without  a  re-entry  or  any  other  act. 
{Parmelee  v.  The  Oswego  dtc.  Co.,  2  Selden,  74,  80.)  7.  The 
rescission  being  once  effective,  a  waiver  thereof  to  restore  the 
agreement,  and  the  liabilities  of  parties  thereunder,  must,  of 
necessity,  be  mutual ;  neither  party  could  waive  the  rights 
acquired  by  the  other.  The  findings  settle  the  question  that 
the  defendants  never  recognized  any  right  of  the  plaintiffs 
after  the  notice. 
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James  T.  Brady,  for  the  respondents.  I.  This  conrt  will 
not  examine  into  the  questions  of  fact  upon  which  the  judge 
passed  at  special  term.  His  findings  as  to  them  are  con- 
elusive. 

II.  Although  the  contract  was  made  in  Connecticut^  jet  it 
was  proved  that  the  courts  of  that  state  had  never  passed 
upon  the  question  whether  the  privil^e  of  a  patentee  to  an 
extension  could  be  assigned,  or  whether,  if  assigned,  the 
benefit  thereof  would  enure  to  the  assignee.  It  was  also 
proved  that  if  such  question  did  arise  in  Connecticut,  it 
would  be  determined  according  to  the  adjudications  of  the 
federal  courts. 

III.  It  is  well  settled  that  a  patentee  may  assign  his  in- 
choate, or  imperfect  right  to  an  extension,  so  as  to  vest  in  the 
assignee  the  right  to  such  extension  and  all  its  advantages. 
(  Wilson  V.  Rousseau,  4  Howard's  V,  S.  Bep,  646.  Clum  v. 
Brewer,  2  Curtis,  C.  0.  B,  506.)  This  is  in  accordance  with 
rules  established  in  courts  of  this  state.  {Field  v.  Mayor 
Ac,  of  N.  T.  2  Seld.  179.) 

lY.  There  was  no  pretext  for  the  charge  o^  false  represen- 
tation against  the  plaintiff's.  The  written  agreement  con- 
tains no  warranty  of  title  to  a  renewal,  or  statement  about 
the  ownership  of  it,  but  simply  a  stipulation  that  if  any 
renewal  should  be  obtained  ^^fob  ob  by''  the  plaintifis,  the 
defendants  should  have  the  benefit  of  it.  The  language  thus 
used  wholly  excludes  the  idea  that  the  plaintiffs  absolutely 
owned  a  right  to  renewal.  It  expresses  that  the  renewal 
might  be  obtained  either  "by"  them,  or  "for"  them.  On 
this  point  see  Heath  v.  Tuomey,  (1  Dev,  (k  Bat,  315.) 

y.  But  even  if  the  alleged  misrepresentation  had  been 
made,  as  claimed  by  the  defendants,  and  were  not  true,  this 
would  not  alter  the  case,  because,  1.  It  was  wholly  im- 
material in  view  of  the  contract  as  made.  2.  It  did  not 
iDJure  the  defendants.  They  procured  all  which  the  plain- 
tiffs agreed  to  give  them.  The  extension  was  obtained,  and 
it  enured  to  the  defendants'  benefit.    Fraud  and  injury  must 
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concur  to  ^ve  the  party  alleging  deception  any  claim  in  a 
court  of  justice.  (Upton  v.  Vailj  6  John.  181.  Fisher  v. 
N.  T.  Com,  Pleas,  18  Wend.  608,)  ^ 

VI.  It  was  said  on  the  trial  that  if  the  defendants  had 
supposed  that  the  plaintiffs  had  not  the  legal  title  to  the 
extension,  they  would  not  have  agreed  to  pay  tariffs  for  the 
extended  term.  This  is  purely  conjectural  and  speculative, 
and  not  the  subject  of  any  proof  in  the  case.  What  the 
parties  would  have  done  in  the  supposed  contingency  no  one 
has  said,  nor  can  say.  If  the  defendants  had  not  agreed  to 
pay  tariffs  during  the  extended  term,  the  plaintiffs  might 
have  refused  to  give  a  license.  But  this  notion  of  the  de- 
fendants is  founded  on  an  error  noticed  in  the  next  point. 

VII.  There  is  no  warrant  for  the  argument  that  the  de- 
fendants could,  in  virtue  of  the  extension  by  either  the  com- 
missioner or  congress,  or  under  the  act  of  1836,  have  enjoyed 
the  same  right  as  was  granted  by  the  license  applied  to  the 
extended  term.  1.  The  obligation  of  the  defendants  to  pay 
tariffs  is  measured  as  to  time  by  the  duration  of  the  patent  in  its 
original  or  any  extended  term  procured  for  or  by  the  plaintiffs. 
This  is  a  contract  from  which  congress  could  not,  and  cer- 
tainly would  dot,  absolve  the  defendants.  At  all  events,  the 
court  will  not  presume  that  congress  intended,  by  a  law 
retroactive  in  its  nature,  to  take  away,  without  compensa- 
tion, a  right  vested  in  the  plaintiffs  under  the  contract  of 
1848.  2.  The  fourteen  years'  extension  by  congress  saves  and 
continues  the  seven  years'  extension  by  the  commissioner,  and 
does  not  confer  any  new  right  upon  the  defendants.  The  act 
of  congress  provides  that  "all  persons  now  enjoying  the  law- 
ful use  of  the  said  invented  machine,  or  any  part  thereof  so 
patented,  and  the  purchaser  of  any  such  machine,  or  any 
part  thereof,  may  continue  to  use  the  same  notwithstanding 
the  provisions  of  this  act."  This  is  in  analogy  with  the 
law  of  1836,  ^hich  treats  the  mere  purchaser  of  a  patented 
machine  as  entitled  to  use  it  during  the  extended  term,  as 
he  must  have  been  presumed  to  pay  for  the  purchase  in  the 
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price  of  the  machine.  Bat  it  has  no  application  to  a  licensee 
irho,  haying  made  a  contract  for  the  right  to  ase^  can  only  use 
according  to  the  right. 

y  III.  There  was  no  revocation  or  rescission  of  the  license, 
and  so  it  was  held  as  matter  of  fact  and  law  at  the  special 
term.  The  notice  of  Angost  28,  1854,  did  not  ipso  facto 
annnl  or  rescind  the  contract,  nor  work  a  forfeiture.  Even 
if  it  had,  the  plaintifib  might  waive  or  excuse  the  forfeiture. 
(1  Pars,  on  Cont,  4S^,)  1.  That  the  plaintiffs  waived  their 
objection  and  continued  the  agreement  is  proved  by  four 
directors  of  the  plaintiffs,  viz :  Olmstead,  Bowley,  Bishop  and 
Curtis.  Judge  Butler's  testimony,  supposed  to  have  a  con* 
trary  bearing,  is  unimportant.  But  if  there  be  a  conflict  of 
proof  on  this  question  of  fact,  the  decision  at  special  term  is 
final  2.  The  letter  from  the  defendants  to  the  plaintiffs, 
11th  September,  1854,  enclosing  the  note  and  account,  and 
which  the  plaintiffs  returned,  was,  as  Judge  Butler  proves, 
sent  merely  to  test  the  seriousness  of  the  plaintiffs  in  their 
notice  of  August  28,  1854,  and  not  as  a  consent  to  revoca- 
tion. 3.  If  the  defendants  bad  designed  to  terminate  the 
contract,  they  should  and  would  have  sent  account  and  pay- 
ment for  tariffs  up  to  the  11th  September,  1854,  or  at  least 
to  August  28,  the  date  of  the  notice,  instead  of  only  to 
July  1.  4  When  the  parties  were  treating  for  a  compro- 
mise, Mr. -Rowley  swears  expressly  that  the  license  was  treated 
on  all  hands  as  subsisting,  and  the  defendants  proposed  to 
pay  an  extra  tariff  if  the  clause  in  the  license  were  altered, 
which  prohibited  it  being  transferred.  Mr.  Olmstead,  after 
24th  September,  1857,  called  on  Mr.  Bissell,  one  of  the 
defendants,  who  gave  him  an  account  of  the  goods  made 
under  the  agreement  to  that  date,  and  who  said  that  the 
defendants  would  be  willing  to  pay  up  if  they  could  settle 
another  difficulty  between  them  which  had  arisen  out  of  the 
manufacture  of  rough  surfaced  cloth. 

IX.  It  will  thus  be  seen  that  the  defendants,  after  having 
enjoyed  without  hindrance  all  the  rights  the  plaintiffs  ever 
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agreed  to  give  them,  are  endeavoring  to  avoid  paying  what 
they  agreed  to  pay,  on  various  technical  and  nnjust  pretexts, 
none  of  which  should  find  favor  any  where.  It  was  sug- 
gested that  if  the  plaintiffs  had  no  right  to  grant  the  exten- 
sion there  was  no  consideration  for  the  agreement  to  pay 
tariff  during  the  extended  term.  There  was  no  grant  or 
attempt  to  grant  an  extension,  but  a  stipulation  that  the 
defendants  might  use  a  patent  during  any  extension  pro- 
cured for  or  by  the  plaintiffs.  And  what  is  entirely  conclu- 
sive on  this  subject,  does  away  with  any  idea  of  fraud,  and 
meets  the  entire  defense,  is  the  fact  that  before  the  expira- 
tion of  the  first  patent  the  plaintiffs  obtained  a  perfect  title 
to  the  inchoate  right  to  the  extension,  and  afterwards  on  the 
5th  of  April,  1854,  to  both  of  the  extensions,  and  the  re-issue 
by  the  government  was  to  the  plaintiffs. 

By  the  Court,  Cleree,  J.  Although  we  are  favored  with 
a  very  voluminous  brief  from  one  of  the  defendants,  in  addition 
to  the  points  presented  by  the  defendants'  counsel  on  the  argu- 
ment, I  .think  the  decision  of  this  case  demands  very  few 
words,  and  no  considerable  length  of  time. 

In  the  agreement  made  on  the  28  th  December,  1848,  the 
parties  to  it  stipulate  that  ^^  the  party  of  the  second  part  (the 
defendants)  may  have  and  enjoy  the  right,  mentioned  under 
the  patent,  for  and  during  the  unexpired  term  of  said 
patent,  and  for  and  during  the  term  for  which  the  same  shall 
be  renewed,  if  a  renewal  thereof  should  be  obtained  for  or  by 
the  said  party  of  the  first  part.  The  party  of  the  second  part, 
in  consideration  thereof,  covenant  and  agree  with  the  party  of 
the  first  part  (the  plaintiffs)  that  they  will  pay  or  cause  to  be 
paid,  to  the  party  of  the  first  part,  the  sum  of  one  cent  for 
each  and  every  yard  of  cloth  so  made  and  manufactured  by 
them,  under  and  by  virtue  of  the  agreement,  on  the  first  days 
of  January  and  July  in  each  and  every  year  "  during  the  term 
or  terms  aforesaid."  What  term  or  terms  aforesaid  ?  The 
parties  themselves  in  the  preceding  part  of  the  agreement  un- 
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equivocally  tell  ns :  for  and  during  the  unexpired  term  of  the 
patent,  and  for  and  during  the  term  for  which  the  same  shall 
he  renewed,  if  a  renewal  thereof  shall  he  ohtained,  for  or  hy  the 
said  party  of  the  first  part.  The  first  term  had  only  two  years 
unexpired  when  the  agreement  was  made.  It  expired  accord- 
ingly in  1850,  and  the  patent  was,  on  the  2l8t  October  of  that 
jear,  renewed  for  the  term  of  seven  years,  and  in  1854  the 
patent  was  extended  by  act  of  congress,  for  fourteen  years 
longer  from  that  date ;  both  extensions  being  duly  assigned  to 
the  plaintiffs,  and  obtained  for  them.  The  defendants,  how- 
ever, insist  that,  as  the  act  of  congress  of  July  4,  1836,  pro- 
vides that  the  benefit  of  such  renewal  shall  extend  to  assignees 
and  grantees  of  the  right  to  use  the  thing  patented,  to  the 
extent  of  their  respective  interests  tlierein,  and,  as  the  act  of 
1854,  extending  the  patent  for  fourteen  years  longer,  has  a 
similar  provision,  that  they  had  the  right  to  use  it  after  the 
expiration  of  the  first  term  without  paying  any  compensation 
for  its  use  to  the  plaintiffs.  In  short,  they  say,  for  it  amounts 
to  this,  that  by  virtue  of  these  acts,  they  are  absolved  from 
their  solemn  promise  to  pay  a  certain  consideration  for  the 
use  of  this  right — a  promise  by  the  express  terms  of  the  agree- 
ment to  pay  this  consideration — not  only  during  the  unex- 
pired term,  but  for  and  during  the  term  for  which  the  same 
should  be  renewed.  Besides,  I  think  it  would  be  rather  an 
extravagant  conjecture  to  suppose  that  congress  intended, 
even  if  they  had  the  power,  to  absolve  them  from  this  promise. 
Our  national  as  well  as  state  legislatures  have  heretofore 
regarded  contracts  as  inviolable. 

The  notice  of  August  28,  1854,  did  not  ipso  facto  annul 
the  contract,  and  the  finding  of  the  special  term  is  correct  on 
this  point. 

We  see  no  reason  for  disturbing  any  of  the  findings  either 
of  law  or  fact. 

The  judgment  should  be  affirmed,  with  costs. 

[New  York  Gbkbbal  Tbbk,  May  2,  1864.    Lwnard,  CUrh4  and  Geo,  O. 
Bmmard,  Justices.] 
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The  defendants  insured  the  plaintiff  in  the  sum  of  $6000,  on  one- fifth  of  the 
freight  of  a  ship,  lost  or  not  lost,  for  one  year  from  September  10,  1859, 
the  whole  freight  valued  at  $30,000,  for  a  premium  of  seren  and  one  half 
per  cent.  According  to  the  last  advices  received  by  the  plaintiff  prior  to 
the  insurance,  the  ship  was,  on  the  10th  of  September,  1869,  at  San  Fran- 
Cisco,  ready  for  sea,  to  sail  that  day,  or  the  next  morning  for  Hong  Kong,  and 
had  then  a  small  amount  of  flight  and  a  considerable  number  of  passengers. 
These  facts  were  communicated  to  the  insurers,  previous  to  the  insurance. 
The  vessel  sailed  from  San  Francisco  on  the  10th  of  September,  1859,  with 
freight  only  to  the  amount  of  $1876.76,  and  with  passengers.  When  five 
days  out,  she  was  totally  destroyed  by  fire.  The  premium  usually  charged, 
in  1869,  on  a  single  voyage,  from  San  Francisco  to  Hong  Kong,  in  a  ship 
of  a  similar  kind  and  size,  was  from  one  and  a  half  to  two  per  cent. 
Jldd  that  the  defendants  were  concluded  by  the  valuation  stated  in  the 
policy,  and  that  the  plaintiff  was  entitled  to  recover  one-fifth  of  that  sum, 
viz.  $6000. 

Seldj  aUo,  that  the  assured  need  not  prove  the  value  of  the  freight ;  the  valu« 
ation  being  a  mere  substitute,  as  between  the  parties,  for  the  computation 
of  the  value  in  an  open  policy ;  provided  it  was  neither  intended  as  a  cover 
for  a  wager  by  both  parties,  nor  fraudulently  made  by  the  insured. 

That  the  case  was  the  same  as  though  the  subject  of  insurance  was  actually 
proved  to  have  been  worth  the  sum  at  which  it  was  valued. 

Jleld  further,  that  the  defendants  could  not  claim  an  allowance  in  the  nature 
of  salvage,  for  the  pre-paid  passage  money. 

THIS  action  was  brought  to  recover  the  amount  insured  by 
the  defendant  upon  the  freight  of  the  ship  MastifT,  under  a 
policy  of  insurance  thereon,  "lost  or  not  lost/'  dated  at  Boston, 
the  26th  October,  1859.  The  insurance  was  effected  at  Bos- 
ton, on  the  day  of  the  date  of  the  policy,  by  the  plaintiff  and 
Mr.  Balch,  the  president  of  the  company.  The  vessel  was 
already  lost  at  the  time  of  the  insurance.  But  the  plaintiff's 
last  advices  from  the  ship  were  up  to  the  10th  September, 
1859,  to  the  effect  that  she  was  then  at  San  Francisco,  ready 
for  sea,  to  sail  that  day  or  the  next  morning  for  Hong  Kong, 
and  ^'  that  she  had  a  small  amount  of  freight  and  a  consider^ 
able  number  of  passengers"  These  facts  were  communicated 
to  Mr.  Balch  by  the  plaintiff  before  effecting  the  insurance. 
The  insurance  was  ^^  six  thousand  dollars  on  ^q  freight  of 


NEW  YORK— MAY,  1864.  143 


Bebmo  p.  American  Insorance  Compftny. 

the  ship  Mastiff,  at  and  from  San  Francisco,  for  one  year 
from  September  10th,  1859/'  for  a  premium  of  seven  and  one 
half  per  cent,  the  freight  valued  at  $30,000.  No  question 
was  made  as  to  the  correctness  of  the  statements  made  by 
the  plaintiff.  The  vessel,  in  fact,  sailed  from  San  Francisco 
on  the  day  named,  (10th  September,)  having  freight  on  board 
to  the  amount  of  $1876.75,  and  her  between  decks  occupied 
by  passengers.  When  five  days  out,  she  took  fire,  and  was 
totally  destroyed.  No  part  of  the  cargo  was  saved,  excepting 
the  treasure,  which  was  forwarded  to  Hong  Kong  in  another 
vessel.  The  passage  money,  amounting  to  $3657,  had  been 
paid  in  advance,  and  a  small  portion  of  it  had  been  refunded. 
There  was  a  trifling  salvage  on  the  freight,  which  was  conceded 
to  the  defendants  in  making  up  the  amount  of  the  plaintiff's 
claim. 

At  the  close  of  the  testimony,  the  counsel  for  the  defendants 
asked  the  court  to  instruct  the  jury  that  the  plaintiff  was  en- 
titled to  recover  from  the  defendants  only  the  proportion  in 
the  valuation  in  the  policy,  to  wit,  $6000,  which  that  portion 
of  the  freighting  capacity  of  the  vessel  actually  devoted  to  the 
carriage  of  cargo  bore  to  its  full  freighting  capacity ;  but  the 
court  refused  so  to  charge,  and  the  defendants'  counsel  ex- 
cepted. The  defendants'  counsel  then  asked  the  court  to 
charge  that  the  plaintiff  was  entitled  to  recover  only  the  pro- 
portion of  the  valuation  in  the  policy,  to  wit,  $6000,  which 
the  portion  of  the  freighting  capacity  of  the  vessel  not  occu- 
pied in  the  carriage  of  passengers  bore  to  the  whole  freight- 
ing capacity  of  the  vessel ;  but  the  court  refused  so  to  charge, 
and  the  counsel  for  the  defendants  excepted.  The  defend- 
ants' counsel  then  asked  the  court  to  charge  that  if  the 
plaintiff  was  entitled  to  recover  for  a  total  loss  of  freight, 
under  the  circumstances  of  the  actual  employment  of  the 
vessel,  the  defendants  were  entitled  to  a  reduction  from  the 
recovery,  in  the  nature  of  salvage,  of  the  amount  of  passage 
money  received  and  retained  by  the  plaintiff;  but  the  court 
refused  so  to  charge,  and  the  counsel  for  the  defendants  ex- 
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cepted.  And  thereupon  the  court  charged  and  instructed  the 
jury  that  the  plaintiff  was  entitled  to  recover  for  a  total  loss, 
and  that  the  sum  which  he  was  so  entitled  to  recover  was 
$6672.25.  To  the  whole  of  which  charge  and  instruction  the 
defendants'  counsel  excepted,  and  the  jury,  under  the  direc- 
tion of  the  court,  found  a  verdict  for  the  plaintiff  for  the 
sum  last  named.  The  defendants'  counsel,  at  the  same  term 
and  before  the  same  justice,  upon  the  judge's  minutes,  and 
upon  their  exceptions  set  forth,  moved  for  a  new  trial ;  but 
the  court  denied  the  motion,  and  ordered  judgment  to  be 
entered  upon  the  verdict. 

The  defendants  appealed  from  the  judgment,  and  from  the 
order  denying  a  new  trial. 

Joseph  H,  ChoatCy  for  the  appellants.  I.  As  to  the  ap- 
plication of  the  insurance  to  the  successive  voyages  to  be 
performed  during  the  term  of  one  year,  mentioned  in  the 
policy,  the  true  construction  of  the  policy  undoubtedly  is 
that  it  was  a  distinct  insurance  upon  each  successive  voyage 
the  ship  might  undertake  during  the  term,  separately,  to  the 
same  effect  as  if  it  had  been  by  separate  policies,  insuring 
freight  to  the  same  amount  on  each  successive  voyage.  The 
amount  of  the  premium  charged,  as  compared  with  the  ordi- 
nary premium  on  freight  at  the  time,  for  the  same  voyage 
and  vessel,  makes  this  the  only  just  construction  of  the 
policy  in  this  case,  as  it  is  the  only  construction  justified  by 
the  authorities.  {Insurance  Co,  of  Valley  of  Va.  v.  Mor^ 
decai,  22  How.  U,  8.  111.  Hugg  v.  The  Augusta  Ins.  Co.^ 
7  id.  595.  2  Phillips*  Ins.  §  1208,  and  cases  there  cited. 
Thwing  v.  Washington  Ins.  Co.^  10  Chray^  453.) 

II.  A  policy  on  '^freight"  cannot  include  or  cover  passage 
money ^  or  any  kind  of  compensation  for  the  carriage  of  pas- 
sengers. Passage  money  must  be  insured  by  name,  if  at  all, 
as  ^^  freight'*  applies  only  to  the  carriage  of  merchandise  as 
cargo.     (  Wolcott  v.  Eagle  Ins.  Go.,  4  Pick.  429.) 

III.  Where,  as  in  this  case,  "  freight"  is  insured  generally 
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in  a  TElaed  policy,  at  a  gross  sum,  on  a  general  or  seeking 
sliip,  this  most  be  taken  to  mean  freight  on  a  complete  car- 
go;  that  is  to  say,  it  is  the  estimate  vrhich  the  parties,  by 
their  contract,  put  npon  the  amount  that  might  be  earned  by 
the  use  of  the  whole  carrying  capacity  of  the  vessel,  and  if  from 
some  cause  other  than  the  perils  insured  against,  the  ship 
fails  to  employ  her  whole  capacity  to  the  earning  of  freight, 
and  60  the  subject  insured  is  not  all  at  risk,  the  insured  can- 
not recover  the  whole  amount  of  the  valuation,  but  must  be 
limited  to  such  proportion  of  the  valuation  as  the  part  of  the 
subject  insured  actually  at  risk  bears  to  the  whole  of  it, 
which  was  the  thing  valued  in  the  contemplation  and  esti- 
mation of  the  parties  to  the  contract,  and  intended  to  be 
covered.  If  the  ship  fails  of  a  full  freight,  because  there 
was  no  cargo  to  be  had,  the  loss  is  not  owing  to  the  perils  of 
the  sea,  and  he  cannot  charge  the  underwriters  with  it. 
Since  the  decision  in  Forbes  v.  Aapinwall,  (13  East^  323,) 
rendered  by  Lord  EUenborough  in  1811,  the  rule  seems  never 
to  have  been  disputed  till  now — Ist,  that  in  such  a  policy 
the  valuation  applies  to  the  freight  of  a  complete  cargo ;  and 
2d,  that  if  only  a  partial  cargo  is  carried  or  secured,  the  in- 
sured can  recover  only  that  proportion  of  the  valuation  which 
the  part  carried  or  secured  bears  to  a  full  cargo.  In  that 
case,  the  freight  of  a  ship  valued  at  £6500,  was  insured  from 
any  port  or  ports  in  Hayti  to  Liverpool,  and  the  ship  which 
had  sailed  with  cargo  from  Liverpool  to  Hayti,  on  a  voyage 
of  barter,  after  exchanging  a  part  of  her  outward  cargo  for 
55  bales  of  cotton  at  one  port  in  Hayti,  proceeded  with  the 
same  to  another  port  for  the  purpose  of  making  a  similar 
barter  of  the  rest  of  the  outward  cargo,  but  was  lost  by  a 
peril  of  the  sea  before  it  was  eflfected.  The  court  held  that 
the  assured  was  entitled  to  recover  only  an  apportionment  of 
the  valuation,  according  to  the  measure  of  actual  loss,  which 
was  the  proportion  of  it  which  the  55  bales  actually  at  risk 
bore  to  the  full  cargo  which  the  ship  might  have  carried.  It 
was  contended  there,  as  here,  that  because  some  freight  was 
Vol.  XLIL  10 
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at  risk  the  whole  amount  of  the  valuation  was  necessarily 
recoverahle.  But  Lord  EUenborough  said :  ^^  The  proposition 
is  monstrous ;  instead  of  confining  the  policy  as  it  ought  to  be 
confined  to  a  contract  as  nearly  as  may  be  of  indemnity 
against  what  may^e  lost  in  respect  of  freight,  by  the  perils 
insured  against,  it  converts  it  into  a  contract  of  indemnity 
against  a  difierent  class  of  accidents  which  may  operate  to 
prevent  the  assured  from  being  able  to  procure  a  full  cargo 
upon  freight,  and  may  make  it  the  interest  of  the  insured, 
which  it  never  ought  to  be,  that  a  loss  should  happen," 
(p,  328.)  A  part  only  of  the  subject  of  the  valuation  of  the 
thing  intended  to  be  insured  was  lost  by  the  perils  insured 
against ;  as  to  the  55  bales,  the  ship  was  prevented  from 
earning  freight  by  the  perils  of  the  sea,  but  as  to  the  residue 
of  her  homeward  cargo  the  cause  which  pi-evented  her  earning 
freight  upon  it  was  not  any  such  perils,  but  the  entire  occu- 
pation of  the  rest  of  the  ship  at  the  time  by  outward  cargo, 
the  freight  of  which  was  not  covered  by  the  policy.  The 
principle  of  this  case  has  been  uniformly  recognized  and  af- 
firmed both  in  England  and  here,  in  many  cases,  aild  by  all 
approved  writers.  (Devereaux  v.  Lanaon^  7  Scott ^  507.  PhiU 
pot  V.  Swann,  11  C,  B.  N,  S.  270.  Hildyard  Mar,  Ins. 
7  McK.  &  Les.  Law  Lib.  168.  Arnold  on  Ins,  311,  476, 484, 
987,  1044,  1226.  2  Phillips  on  Ins.  §  1204.  2  Parsons' 
Marit  Law,  69.  Dixon  on  Mar.  Ins.  42.  1  Paik  on  Mar. 
Ins.  55-65.)  Speaking  on  this  subject,  Arnold  says,  (vol.  2, 
p.  1226 :)  "Where  ^freight'  is  insured  generally  in  a  valued 
policy  at  a  gross  sum  on  a  general  or  seeking  ship,  this  must 
be  taken  to  mean  freight  on  a  complete  cargo."  Parsons 
says,  (vol.  2,  p.  69,)  "  Where  freight  is  valued,  the  valua- 
tion is  presumed  to  apply  to  the  freight  of  a  full  cargo,  and 
if  a  part  only  be  at  risk,  it  applies  only  pro  rata."  Dixon 
says  (p.  42,)  "If  only  the  part  of  the  freight  of  an  entire 
cargo  is  at  risk  at  the  time  of  the  loss,  the  valuation,  under 
such  a  policy,  is  applied  pro  rata  in  adjusting  the  loss.'' 
The  insurers  in  such  case  do  not  seek  to  "  open  the  valu- 
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ation''  in  the  technical  sense  of  that  term,  or  to  set  it  aside^ 
or  to  impair  in  any  degree  the  effect  which  it  most  always 
have.  They  do  not  call  upon  the  assured  to  prove  the  actual 
value  of  the  subject  insured.  The  valuation  in  the  policy  is 
conclusive,  and  is  accepted  by  the  underwaters  as  the  stand- 
ard and  basis  of  their  liability.  But  they  say,  "  The  whole 
of  the  subject  insured  which  we  valued  was  not  at  risk ;  a 
part  only  was  at  risk  and  lost  by  the  perils  of  the  sea — only 
one  third  of  the  freighting  capacity  of  the  vessel  was  used 
for  earning  freight.  We  are  to  pay,  therefore,  only  one  third 
of  the  valuation/'  {See  Lord  Ettenborough'a  opinion  in 
13  East,  ut  supra,)  The  mischievous  tendency  of  the  con- 
struction claimed  by  the  plaintiffs  is  very  apparent.  The 
parties  agree  upon  the  insurance  of  the  freight  of  a  seeking 
ship,  and  they  insert  a  valuation.  They  have  no  means  of 
estimating  her  probable  earnings,  except  by  her  tonnage ;  and 
the  trade  and  region  in  which  she  is  to  be  during  the  year 
being  wholly  uncertain  and  unknown,  they  estimate  the  value 
of  the  freight,  considering  only  what  amount  she  can  prob- 
ably earn  by  the  use  of  her  entire  capacity  for  carrying  cargo. 
By  the  lack  of  judgment  of  her  owner,  or  the  negligence  of 
her  master,  or  by  any  other  cause  not  included  among  the 
perils  insured  against,  she  sails  without  cargo,  or  with  a  little 
in  her  lower  hold — the  great  bulk  of  the  vessel,  the  profit 
for  the  use  of  which  was  the  subject  insured,  and  the  subject 
valued,  is  left  idle,  so  that  if  she  reached  her  port  without 
encountering  a  peril,  she  would  earn  no  freight,  or  only  a 
small  proportion  of  what  was  contemplated  by  the  policy, 
and  yet  the  entire  valuation  is  claimed.  The  allowance  of 
such  a  claim  distorts  the  insurance  of  freight  from  a  contract 
of  indemnity  to  a  mere  wager,  imposes  upon  the  under- 
writers liability  for  perils  not  included  in  the  policy,  makes 
it  for  the  immediate  interest  of  the  shipowner  to  have  his  ship 
lost,  and  opens  wide  the  door  to  fraud.  Hence  our  exception 
was  well  taken,  viz :  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  that  proportion  of  the  valuation  which 
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the  portion  of  the  freighting  capacity  of  the  vessel  actually 
devoted  to  the  carriage  of  cargo  bore  to  ils  full  freighting 
capacity. 

IV.  But  the  distinctive  feature  of  our  case,  which  has  not 
yet  been  mentioned,  renders  it  impossible  to  allow  the  in- 
sured more,  at  any  rate,  than  a  proportionate  part  of  the 
valuation  in  the  policy,  viz :  the  fact  that  one  half  of  the 
ship — the  whole  between  decks — was  exclusively  appropri- 
ated by  the  owners  to  the  carriage  of  passengers — so  much 
of  the  ship  was  actually  and  voluntarily  diverted  from  the 
employment  contemplated  in  the  policy,  the  earning  of 
freight  by  transportation  of  merchandise,  and  devoted  to  the 
purpose  of  earning  passage  money  which  was  not  covered  by 
the  policy.  It  was  not,  then,  the  peril  of  the  sea,  the  burn- 
ing of  the  ship,  which  prevented  the  plaintilBfs  from  earning 
a  full  freight ;  but  it  was  because  they  had  their  ship  half 
full  of  passengers,  a  cause  of  loss  of  freight  against  which 
the  defendants  never  undertook  to  insure  them.  As  in  the 
case  of  Forbes  and  Aspinall,  the  ship  was  prevented,  at  the 
time  of  the  loss,  from  earning  full  freight  on  homeward 
cargo — the  subject  insured — by  being  filled  with  outward 
cargo,  the  freight  of  which  was  not  insured ;  so  here,  this 
ship  was  prevented  at  the  time  of  loss  from  earning  full 
freight — the  subject  insured — by  being  filled  with  passen^ 
gerSy  the  carriage  of  which  was  not  insured.  In  both  cases, 
aUke,  only  a  part  of  the  subject  insured  and  valued  was  at 
risk,  and  for  the  part  not  at  risk,  and  not  at  risk  because  of 
the  occupation  of  the  ship  for  other  purposes  foreign  to  the 
policy,  the  underwriters  are  not  to  pay.  (a)  The  same  rule 
of  apportionment  applies  to  every  other  species  of  contract. 
If  the  whole  subject  contemplated  by  the  contract  be  not 
employed  for  the  purposes  of  the  contract,  the  party  divert- 
ing a  portion  of  it  to  other  purposes,  and  getting  himself  the 
benefit  of  such  diversion,  cannot  recover  for  the  part  not  so 
diverted,  the  entire  consideration  agreed  upon.  (&.)  Suppose 
this  valuation^  instead  of  being  on  the  entire  freight  of  one 
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sliip,  had  been  on  two  ships,  upon  the  same  terms,  and  the  own- 
ers not  getting  freight  for  both,  had  carried  the  one  full  of 
passengers  and  a  loss  of  that  had  occurred,  could  he  have 
claimed  one  half  the  valuation  ?  No  one  will  pretend  it. 
But  the  principle  is  the  same,  whether  as  in  that  case  the 
whole  of  one  half  the  subject  insured,  or  as  in  this  case,  the 
half  of  the  whole  is  diverted  from  the  purposes  of  the  policj. 
In  both  cases  the  insured  elects  as  to  one  half  the  subject  in- 
sured, not  to  put  it  at  risk  under  the  policy,  but  to  make  the 
best  profit  he  can  from  it  by  other  employment.  He  cannot, 
therefore,  look  to  the  underwriters,  because  he  has  rendered 
it  impossible  as  to  that  half  on  that  voyage,  for  the  perib 
insured  against  to  destroy  or  injure  the  subject  insured, 
(c.)  If  the  true  construction  of  the  policy  is  such,  that  fail- 
ing to  get  a  full  cargo,  the  plaintiff  might  pursue  his  voyage 
with  his  ship  empty,  or  nearly  so,  and  yet  in  case  of  loss  re- 
cover the  whole  valuation,  still  by  electing  to  employ  half 
of  the  ship  for  a  purpose  not  contemplated  by  the  policy,  he 
has  excepted  the  portion  of  the  ship  so  used,  and  of  the 
valuation,  from  the  operation  of  the  policy,  (d.)  If  the 
plaintiff's  construction  of  the  policy  holds  good,  then  a  ship 
owner  having  such  an  insurance  may  carry  a  few  packages  of 
cargo  in  the  lower  hold,  and  recover  $30,000  for  that,  and 
insuring  passage  money  by  a  separate  policy  for  $30,000 
more,  devote  the  main  part  of  the  vessel  to  passengers,  and 
in  the  event  of  loss  recover  for  the  use  of  the  ship  $60,000, 
or  double  the  highest  valuation  of  either  party,  (e.)  In  this 
view  our  exception  is  well  taken,  viz :  that  the  plaintiffs  are 
not  entitled  to  recover  more  than  that  proportion  of  valua- 
tion which  the  portion  of  the  freighting  capacity  of  the 
vessel,  not  occupied  in  the  carriage  of  passengers,  bore  to 
the  whole  freighting  capacity  of  the  vessel. 

V.  No  aid  to  the  plaintiff's  construction  of  the  policy  can 
be  drawn  from  the  circumstance  that  at  the  time  of  the  ap- 
plication for  the  policy,  the  situation  of  the  ship  as  to  cargo 
was  disclosed  to  the  underwriters.    All  that  was  so  disclosed 
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was  that  '^she  was  at  San  Francisco  at  the  last  advices; 
that  she  was  about  to  sail  for  Hong  Kong,  with  a  small 
amount  of  freight  and  some  passengers/'  but  how  much 
freight  or  how  many  passengers  was  not  disclosed^  because 
it  was  not  known  to  the  applicant.  If  these  facts  so  far  as 
known  had  not  been  disclosed,  the  applicants  would  have 
been  guilty  of  a  fraudulent  concealment  which  would  have 
avoided  the  policy — and  that  was  the  object  of  making 
them — but  they  were  not  intended  and  could  not  operate  to 
change  the  subject  matter  insured  and  valued,  which  is  stated 
in  the  policy  to  be  "  the  freight  of  the  ship  Mastiff ,  for  one 
year^^  not  the  freight  of  a  part  of  the  ship,  nor  the  freight 
of  any  particular  goods  laden  on  the  ship,  the  phrase  selected 
when  the  object  is  to  insure  and  value  only  a  partial  freight, 
but  the  freight  of  the  whole  ship  for  the  whole  year, 
(a.)  Policies  of  insurance  form  no  exception  to  the  rule  ap- 
plicable to  all  written  contracts,  that  where  the  terms  of  the 
contract  are  explicit  and  explain  themselves,  parol  evidence 
cannot  be  received  to  change  or  affect  their  obvious  mean- 
ing. And  it  has  repeatedly  been  expressly  decided  that 
things  said  or  written  by  either  party,  or  by  both,  while 
arranging  for  the  policy,  form  no  part  of  it,  unless  specially 
referred  to  in  it.  In  the  language  of  Parker,  C.  J.,  "The 
policy  itself  is  considered  to  be  the  contract  between  the 
parties ;  and  whatever  proposals  are  made,  or  conversations 
had  between  the  parties,  prior  to  the  subscription,  they  are 
to  be  considered  as  waived  if  not  inserted  in  the  policy. 
The  words,  "  the  freight  of  the  ship  Mastiff  for  one  year, 
are  not  in  any  view  ambiguous.  {Higginson  v.  Dcdly  13 
Mass,  96.  2  Parsons'  Marit.  Law,  p.  50,  and  cases  cited, 
N.  T.  Lis.  Co,  V.  Thomas,  3  Johns.  Cas,  1.  1  Arnold,  §  462.) 
(6.)  The  context  of  the  policy  forbids  us  to  doubt  that  the 
valuation  was  understood  by  the  parties  to  apply  to  f/te 
freight  of  a  full  cargo,  and  that  the  liability  of  the  defend- 
ants was  to  extend  only  so  far  as  the  entire  freight  that  the 
ship  could  earn,  was  put  at  risk.     For  in  the  subsequent 
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clause,  relating  to  prior  insuraaoe  it  is  expressly  proYided 
that  in  case  of  prior  insurances,  'Hhen  the  said  insurance 
company  shall  be  answerable  only  for  so  much  as  the 
amount  of  such  prior  insurance  may  be  deficient  towards 
fully  covering  the  property  at  risk,"  Both  parties  to  the 
contract  are  shown  to  have  understood  that  the  whole 
freight  was  insured  by  this  and  other  policies,  to  the  extent 
of  $30,000,  at  which  it  was  valued.  If  then  they  are  held 
to  have  intended  the  valuation  as  the  value  of  the  freight  of 
any  partial  cargo  shipped,  however  small,  then  this  clause  as 
to  prior  insurances  fails  of  effect ;  for  in  any  event  in  which  the 
policy  might  attach  at  all,  the  defendants  would  be  liable  to 
the  whole  amount,  which  is  contrary  to  the  obvious  meaniog 
of  the  parties,  (c.)  But  if  the  parol  evidence  is  sought  to 
be  applied,  it  forms  no  basis  for  the  plaintiff's  construction 
of  the  policy.  He  claims  that  the  parties  must  be  intended 
to  have  agreed  that  $30,000  was  the  value  of  the  freight  of 
the  small  amount  of  cargo  which  was  stated  to  be  shipped. 
But  the  amount  of  cargo  shipped  was  utterly  unknown  to 
the  underwriters ;  they  had  no  possible  basis  for  applying 
any  valuation  to  it.  Or  if  the  amount  actually  shipped  was 
known,  they  cannot  have  estimated  so  paltry  a  sum  at 
$30,000,  which  was  nearly  twenty  times  its  true  amount, 
which  if  done,  would  be  a  mere  cover  for  a  wager,  and  as 
such  void.  (2  Parsons'  Marit.  LaiOy  63,  and  cases  died.) 
Such  wager  policies  are  held  void  in  Massachusetts,  where 
this  contract  was  made.  (2  Parsons'  Marit.  Lata,  89,  and 
cases  dted,)  (d,)  But  there  is  another  reason  apparent 
upon  the  face  of  the  policy  itself,  why  the  parol  evidence 
offered  as  to  the  particular  circumstances  of  the  first  voyage 
should  not  be  used  to  distort  the  words  '^on  the  freight  of  the 
ship  Mastiff  for  one  year,''  from  their  obvious  and  established 
meaning  of  the  entire  freight  of  a  full  cargo  from  time  to 
time.  It  has  been  seen  from  the  authorities  cited,  that  the 
entire  valuation  applies  to  the  freight  that  may  be  earned  oa 
each  successive  voyage  that  the  ship  may  make  during  the 
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year.  If  this  is  so,  it  must  apply  in  equal  measure  and  to 
the  same  effect  to  each  successive  voyage.  The  $30^000 
means  either  the  freight  of  a  full  cargo,  on  each  voyage,  or 
else  the  freight  of  whatever  the  ship  might  get  on  each  voy- 
age. The  latter  will  not  be  claimed,  in  view  of  the  authori- 
ties, in  the  absence  of  any  information  or  knowledge  as  to 
the  voyages  intended  after  the  first.  It  must  then  have  been 
the  whole  freight  of  a  full  cargo  that  the  parties  undertook 
to  value  for  each  voyage,  the  first  included ;  and  the  terms 
which  the  parties  have  selected  to  govern  the  insurance  for  a 
large  number  of  successive  voyages,  to  be  prosecuted  during 
a  whole  year,  will  not  be  turned  from  its  meaning  and  pur- 
pose to  suit  the  accidental  circumstances  of  the  first  voyage 
of  fifty  days,  and  to  give  the  insured  additional  privileges  on 
that,  which  it  will  be  admitted  he  could  not  have  claimed  on 
the  subsequent  voyages. 

VI.  If  the  views  presented  in  the  previous  points  are  cor- 
rect, then  the  defendants'  motion  for  a  nonsuit  should  have 
been  granted,  and  our  exception  to  the  refusal  was  well 
taken.  The  evidence  is  that  not  more  than  one  third  of  the 
subject  insured,  the  freight  of  an  entire  cargo  was  at  risk  at 
the  time  of  the  loss,  and  that  there  were  other  insurances 
upon  the  same  freight,  prior  in  date  to  this  policy,  to  the 
amount  of  $24,000,  or  four  fifths  of  the  whole  valuation, 
and  by  the  terms  of  the  contract  in  such  case,  the  defend- 
ants are  to  be  answerable  only  for  so  much  as  the  amount  of 
such  prior  insurance  may  be  deficient  towards  fully  covering 
the  property  at  risk.  There  is  no  such  deficiency ;  the  prior 
insurances  more  than  covered  the  portion  of  the  subject  in- 
sured which  was  at  risk,  and  the  plaintiffs  have  no  remain- 
ing claim. 

YII.  Finally,  if  the  defendants  are  in  this  case  to  be  held 
liable  for  the  full  amount  of  the  valuation,  as  if  the  whole 
subject  insured  was  at  risk,  and  although  the  owner  diverted 
one  half  of  the  ship  from  the  purposes  contemplated  by  the 
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policy  to  the  earning  of  passage  money,  which  was  foreign  to 
it,  then,  at  any  rate,  the  defendants  are  entitled  to  he  cred- 
ited as  salvage,  with  their  proportion  of  the  moneys  actually 
received  hy  the  plainti%  for  the  nse  of  the  ship  daring  the 
term  covered  by  the  policy,  viz :  their  one  fifth  of  the  pas- 
sage money  prepaid  and  not  refhnded,  which  will  amount  to 
$621.40.  This  was  denied  by  the  court  below  solely  upon 
the  ground  of  the  supposed  liability  of  the  plaintiffs 
themselves  to  pay  it  back  to  the  passengers.  But  upon 
the  facts  appearing  in  this  case  there  is  no  such  liability. 
There  is  here  no  evidence  of  the  terms  of  the  contracts  be- 
tween the  passQpgers  and  the  ship  as  to  the  refunding  of  the 
prepaid  passage  money  in  the  event  of  the  loss  of  the  ship. 
And  it  i8  well  settled  that  there  is  no  Buch  thing  as  an  ab- 
Bolute  liability,  as  matter  of  law,  to  refund  in  such  case,  but 
that  the  question  depends  upon  the  particular  tenns  of  the 
contract  with  each  passenger,  and  also  that  when  indemnity 
is  sought  under  a  policy  for  a  loss  contingent  upon  a  liability, 
which  will  give  it  practical  effect,  that  liability  must  be 
shown  to  be  inevitable,  as  the  necessary  result  of  the  law 
upon  the  agreement  of  the  parties  and  the  facts  of  the  case. 
Therefore,  in  a  late  case,  on  all  fours  with  this,  as  to  this 
point,  where  the  whole  passage  money  was  prepaid  and  the 
ship  lost  on  the  voyage,  the  superior  court  held  that  the  in- 
sured could  not  recover  without  proof  that  by  the  contracts 
with  the  passengers  the  passage  money  was  to  be  refunded, 
wholly  or  in  part,  in  case  of  a  failure  to  deliver  them  at  the 
port  of  destination ;  or  unless  it  appears  that  on  the  facts 
shown  to  exist  the  insured  is  liable  to  refund.  (Ogden  v, 
Th^  N.  T,  Mut  Ins.  Co.,  4  Bosw.  447.)  If  the  plaintiffs  are 
allowed  to  retain  this  salvage  without  crediting  it  to  the  com- 
pany, the  result  will  be  that  in  addition  to  the  $30,000,  his 
complete  indemnity  for  the  loss  of  the  use  of  his  ship,  they 
get  all  the  passage  money  besides,  and  to  that  extent  obtain 
from  the  underwriters  compensation  for  a  loss  not  sustained. 
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H.  G.  De  Forest  J  for  the  respondent.  I.  The  defendant 
offered  no  evidence  tending  to  show  any  agreement  applying 
the  valuation  ^Ho  a  full  cargo  and  to  the  whole  carrying 
capacity  of  the  vessel ;"  and  unless  the  policy  itself  contains 
such  an  agreement,  the  valuation  cannot  be  opened. 

II.  In  examining  the  policy  itself,  in  order  to  ascertain 
whether  the  defendant  is  entitled  to  an  apportionment  of  the 
amount  insured,  the  following  considerations  are  important : 
(1.)  The  subject  of  insurance  is /reigrA^.  (2.)  The  policy  is 
a  "iime  policy."  (3.)  The  subject  insured  is  valued  at 
$30,000.  (4.)  The  amount  insured  is  $6,000— t.  e.  one 
fifth  of  the  subject  insured. 

III.  As  to  the  subject  matter  of  insurance.  1st.  Freight, 
as  a  subject  of  insurance,  is  "the  benefit  to  be  derived  by 
the  shipowner  from  the  employment  of  his  ship."  (Per  Lord 
Tenter  deny  in  Flint  v.  Flemyng^  1  B,  &  Ad.  4&.  5  Bing. 
N.  O.  519.  De  Faugh  v.  J' Anson,  1  Metcalf,  146.  Boh- 
inson  v.  Mans.  Ins.  (7o.,  1  Arnouldon  Ins.  p.  203,  204,  ch.  9, 
§  1.)  (a.)  This  benefit  may  be  in  the  compensation  to  be 
paid  for  the  use  of  the  ship,  under  an  express  contract  for 
the  whole  ship,  or  a  part  of  it.  (b.)  It  may  consist  of  such 
compensation  to  be  paid  without  regard  to  an  express  con- 
tract, (c.)  Or  of  the  advantage  which  the  shipowner  expects 
to  receive  from  the  carriage  of  his  own  goods.  (Authorities 
above  cited.  1  Arnould  Ins.  p.  227,  marg.  221.)  (d)  The 
insured  upon  ^^ freight"  can  recover,  if  he  loses  the  use  of  his 
ship  by  the  perils  insured  against,  (e.)  "Passage  money" 
is  not  insurable  under  the  description  of  ^^ freight."  {Lewis 
V.  Marshall,  7  Man.  dh  Changer,  741.)  2d.  The  underwriter 
on  "freight"  is  liable  in  all  cases  where  the  insured  hxis  been 
deprived  of  the  benefit  of  the  use  of  the  ship  by  the  perils 
insured  against.  Under  the  above  rules  the  insured  can  re- 
cover in  either  of  the  following  cases,  even  where  there  is  no 
cargo  on  board :  1,  Where  there  is  a  charter  party,  and  the 
vessel  has  broken  ground.  2.  Where  there  is  a  contract  un- 
der which  the  shipowner  is  entitled  to  cargo.     3.  Where  the 
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shipowDer  has  procured  or  contracted  for  bis  own  goods  with 
the  intention  to  ship  them.  (Gordon  v.  Amer.  Ins.  Co.,  4 
DentOj  360.)  4.  Where  the  owner  has  funds  on  board,  or 
reliable  credit  wherewith  to  procure  a  cargo,  and  a  cargo  is 
procurable.  (1  Phill.  Ins.  p.  193.)  5.  Where  the  policy, 
by  itself,  or  the  circumstances  proved,  show  an  intention  to 
cover  dead  freight.  (Delonguemere  v.  Phcenix  Ins.  Co.,  10 
John.  127.) 

IV.  The  insurance  considered  with  reference  to  its  quali- 
ties as  a  ^^  time  policy."  1.  Even  in  a  voyage  policy,  where 
the  freight  of  an  entire  voyage  outward  and  homeward  is 
valued  in  gro8s,.and  the  loss  occurs  on  the  homeward  voyage, 
the  valuation  is  held  to  apply  to  the  homeward  freight, 
though  the  outward  freight  has  been  earned  and  paid.  (1  Ar^ 
nould  Ins.  319,  320.  2  Phill  Ins.  p.  27,  §  1208.  Davy  v. 
HalleUy  3  Caines'  B.  16.)  Freight  valued  at  $2,000,  at 
and  from  Philadelphia  to  Omoa  and  Golfo  Dulce,  and  at  and 
from  thence  to  Philadelphia,  and  loss  on  homeward  voyage ; 
the  recovery  was  for  the  valuation.  2.  The  same  principle 
is  applicable  to  successive  voyages,  tinder  a  time  policy, 
where  the  freight  is  valued.  The  valuation  is  applicable  as 
a  valuation  of  each  separate  voyage,  mthout  apportionment. 
{Wolcott  V.  Eagle  Ins.  Co.,  4  Pick.  429.  Patapsco  Ins.  Co. 
V.  Biscoe^  7  QUI  dt  John.  293.)  3.  It  follows  from  this  princi- 
ple, that  in  case  of  total  loss  of  the  ship,  under  the  policy  in 
question,  the  recovery  would  be  for  the  entire  amount  of  the 
valuation,  whether  the  voyage  were  a  short  one,  e.  g.y  from 
New  York  to  Philadelphia,  or  whether  it  was  a  long  one,  e.  gr., 
from  New  York  to  Hong  Eong.  Yet  it  is  evident  that  the 
amount  of  the  actual  freight  earned  on  the  long  voyage  would 
be  greatly  in  excess  of  that  earned  on  the  shorter  one.  4.  No 
return  of  premium  could  be  recovered  under  a  policy  like 
this,  notwithstanding  the  loss  occurred  within  a  week  after 
the  insurance  took  effect.  (Loraine  v.  Thomlinson^  2  Dougl. 
585.    2  Amould  Ins.  1216.) 

V.  The  policy  considered  as  a  valued  policy.    1.  It  is  not 
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pretended  that  this  was  a  wager  policy,  and  no  such  sngges- 
tion  was  made  on  the  trial.  2.  The  policy  is  not  only  on  time, 
but  the  freight  is  expressly  valued  at  $30,000,  and  the  insu- 
rance is  for  $6,000,  or  one  fifth  of  the  amount.  3.  There 
are  no  words  in  the  policy  which  show  an  intent  to  apply  the 
valuation  to  the  freight  of  a  full  cargo.  The  subject  insured 
is  "the  freight  of  the  ship  Mastiff. *'  4  Though' sonie  loose 
dicta  of  an  elementary  writer  may  be  produced,  to  the  effect 
that  a  valuation  of  freight  is  prestimptively  that  of  a  full 
cargo,  it  will  be  found  that  they  are  not  sustained  by  any 
authority  cited.  And  no  such  dictum  even  can  be  produced, 
which  claims  anything  more  than  a  presumption  in  favor  of 
such  construction.  5.  The  general  rule  as  to  the  effect  of  the 
valuation  in  a  valued  policy  is  well  stated  in  1  Arnould  Ins. 
{p.  314,)  as  follows:  "The  rule,  therefore,  is,  that  under  a 
valued  policy,  the  assured  must  prove  that  he  had  in  fact 
some  insurable  interest  in  the  subject  insured,  but  he  need 
never  prove  the  value  of  such  interest,  unless  the  circum- 
stances are  such  as  to  raise  a  suspicion  of  fraud."  And  the 
same  writer  had  previously  stated,  on  page  309,  "  that  the 
valuation  in  the  policy  is  conclusive,  and  the  case  is  the  same 
as  though  the  subject  of  insurance  was  actually  proved  to 
have  been  worth  the  sum  at  which  it  is  valued.''  6.  It  is 
enough,  therefore,  that  the  plaintiff  had  some  freight  on 
board  to  which  the  valuation  could  attach.  The  subject 
insured,  t.  6.  "the  freight  of  the  ship,"  then  existed  as  an 
entity,  to  which  the  valuation  attached,  and  having  thus 
attached  it  cannot  be  opened.  In  support  of  this  proposi- 
tion we  attach  a  submission  of  the  identical  question  here 
discussed,  arising  upon  a  policy  precisely  similar,  on  the 
same  ship,  and  the  opinion  of  two  eminent  referees  of  the 
Boston  bar  thereon. (a)     {As  to  the  authority  of  such  decis- 

{a)  Submission  referred  to. 

"  Insurance  was  effected  on  the  ship  Mastif  and  frtigM^  from  one  jear 
from  September  10, 1859,  as  per  policies  herewith  enclosed.  The  ship  sailed 
from  San  Francisco  for  Hong  Kong,  on  the  11th  day  of  September,  185d, 
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ions,  see  1  Fhil.  Ins.   190.     3  Taunt.  505.     Coolidge  ▼. 
Ghucester  Ins.  Co.,  15  Mclss.  R.  341.) 

YI.  But,  independently  of  the  views  already  submitted,  as 
to  the  construction  of  the  policy  per  se^  the  facts  proved  on 
the  trial  show  clearly  that  the  parties  intended  that  the  valu- 
ation should  apply  to  the  freight  actually  on  board.  1.  The 
defendant  was  informed  at  the  time  of  effecting  the  insurance, 
that  the  ship  had  completed  her  loading,  and  that  she  had 
but  a  partial  cargo  on  board,  and  this  was  the  fact.  Under 
these  circumstances,  the  defendant  issued  the  policy,  and 
charged  the  premium  on  the  entire  valuation,  and  described 
the  subject  in  general  terms,  as  ^'  the  freight  of  ship  Mastiff." 
2.  It  cannot  be  pretended,  therefore,  that  it  was  intended  by 
the  insured  to  carry  a  full  cargo  on  the  voyage  covered  by 

and  was  totally  destroyed  by  fire  at  sea,  five  or  six  days  afterwards.  At  the 
time  of  the  loss  a  small  portion  of  the  lower  hold  was  appropriated  to  cargo, 
paying  freight,  and  there  were  one  hundred  and  eighty  passengers  on  board. 
The  entire  freight  and  passage  money  pending  was  between  $4000  and  foOOO, 
of  which  the  sum  of  f3715.68  (including  $3658  passage  money,)  was  prepaid. 
A  portion  of  the  passage  money  has  been  retained.  The  assured  claim  for 
a  total  loss  of  f nighty  according  to  the  valuation. 
An  opinion  as  to  the  liability  of  the  underwriters  is  requested. 
(Signed)        J.  M.  JFobbbs  Sl  Co.,  B.  S.  S.  AkoboSj 

Prtti.  AUianei  Im,  Co, 
F.  W.  Balch,  p.  W.  Fbbbmav, 

JPrett.  BoyUton  X.  tmd  3f.  In,  Co.  Prat.  Botttm  Im.  Co. 

To  the  Hon.  B.  B.  Curtis  and  F.  C.  Loring,  Esq/' 

Opinion  of  Beferff. 

"We  have  spent  much  time  in  investigating  this  case,  and  the  various 
questions  growing  out  of  it,  separately,  and  without  consultation,  and  having 
arrived  at  the  same  conclusion,  will  state  that,  vrithout  going  into  a  detail 
of  the  various  reasons  which  led  to  that  result : 

The  policy  is  on  time — having  reference  to  no  particular  voyage  or  means 
of  earning  freight — it  was  not  impossible  or  improbable  that  during  the  time 
the  vessel  might  earn  freight  to  the  amount  of  the  valuation — there  is  no 
pretense  that  the  parties  contemplated  a  wager  policy— of  fraud  or  mistake— 
and  there  was  freight  pending  to  which  the  i>olicy  could  attach. 

On  this  state  of  facts,  we  are  of  opinion  that  the  valuation  cannot  be 
opened,  and  tliat  the  owners  are  entitled  to  recover  the  whole  amount  insured 
on  freight.  (Signed)        B.  B.  Cubtis,    F.  C.  Lobijco." 
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the  insurance^  or  that  it  was  expected  by  the  defendant  that 
a  full  cargo  should  be  carried.  3.  The  defendant's  counsel 
was  asked  by  the  justice  presiding  at  the  trial,  if  he  claimed 
there  was  any  disputed  f&ct  to  be  passed  upon,  and  replied 
in  the  negative ;  and  even  though  the  evidence  had  been  con- 
flicting, as  to  what  the  "  freight"  intended  to  be  valued  was, 
(and  it  was  not,)  the  question  of  fact  cannot  now  be  started. 
(  Wilklow  V.  Lane,  37  Barh.  250.  Dows  v.  Ru9h,  28  id.  167.) 
4.  Had  the  insurance  been  only  for  the  voyage  between  San 
Francisco  and  Hong  Kong,  the  usual  premium  would  have 
been  but  one  and  a  half  to  two  per  cent,  instead  of  seven  and 
a  half,  the  amount  charged.  5.  Both  parties  knew  that  the 
actual  freight  on  this  particular  voyage  was  small,  but  they 
also  knew  that  on  the  next  voyage  it  might  be  very  large.  It 
was  for  the  very  purpose  of  fixing  the  amount  of  loss  by  stip- 
ulation that  the  valuation  was  made.  6.  The  decided  cases 
sustain  these  views.  {Montgomery  v.  Eggington,  3  T.  R,  361.) 
Action  on  a  freight  policy,  v^ued  at  ^1500;  the  vessel  was 
lost  while  receiving  freight,  she  having  at  the  time  but  $500 
of  freight  on  board.  Lord  Kenyon  held,  that  if  this  was  not 
a  gamijag  policy,  the  insured  must  recover  for  the  whole  val- 
uation. {Forbes  v.  Aspimoall,  13  JEast,  327.)  Insurance 
on  freight  valued,  and  the  vessel  was  taking  on  board  her 
intended  cargo  when  she  was  totally  lost,  having  only  a  part 
of  her  intended  cargo  on  board.  Held  that  the  valuation 
was  applicable  to  the  freight  of  the  goods  she  was  intended 
to  carry,  and  that  the  valuation  was  to  be  apportioned.  By 
the  court :  ^^  The  valuation  in  the  case  of  goods,  looks  to  all 
the  goods  intended  to  be  loaded,  and  in  case  of  freight^  it 
looks  to  the  freight  upon  all  the  goods  the  ship  is  intended  to 
carry  on  the  voyage  insured.  "N.  B.  It  appeared  as  a  mat- 
ter of  fact  in  this  case,  that  both  insured  and  insurers  had 
intended  to  apply  the  valuation  to  an  entire  cargo ;  and  this 
fact  was  edtablished,  not  by  the  terms  of  the  policy,  but  by  the 
circumstances  attending  the  loading  of  the  vessel.  {Coolidge 
V.  Gloucester  Ins.  Oo.^  15  Mass.  Rep.  341.)    Insurance  on 
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ship  and  freight^  each  subject  separately  valaed.  There  was 
but  a  partial  cargo  on  board,  and  the  defendants  claimed  to 
have  this  valuation  opened ;  the  recovery  was  for  the  valua- 
tion. The  court  say :  ^^  The  defendants  were  willing  to  take 
the  premium  upon  that  amount,  and  we  do  not  feel  at  liberty 
<o  disregard  the  agreement  which  was  made  by  the  parties  to 
prevent  litigation,  and  upon  good  consideration.  It  is  not 
found  that  the  ship  did  not  take  all  the  cargo  which  could 
have  been  procured  at  Amsterdam.  In  this  it  differs  from 
Forbes  v.  Aspinwall."  «  «  ©  «  In  the  case  at  bar,  the  whole 
subject  matter  to  which  the  valuation  applied  has  been  lost. 
( Wolcott  V.  Eagle  Ins.  Co.^  4  Pick.  429.)  Insurance  on 
^^  cargo  or  freight"  valued  jointly.  The  vessel  at  the  time 
of  loss,  had  on  board  a  number  of  mules  and  ten  doubloons. 
Held,  that  mules  are  not  insurable  as  cargo ;  and  that  the 
only  cargo  on  board  was  the  ten  doubloons ;  that  the  plaintiffs 
did  not  intend  to  apply  the  valuation  to  the  ten  doubloonH, 
but  to  the  doubloons  and  mules,  and  that  as  the  doubloons 
only  were  covered,  the  valuation  was  to  be  opened.  (Page  437.) 
The  court  cites  Coolidge  v.  Gloucester  Ins.  Co.  with  appro- 
bation, saying  of  that  case  {page  436,)  "  If  they  had  obtained 
no  freight,  there  would  have  been  nothing  at  risk,  and  the 
policy  would  not  have  attached.  They  did,  in  fact,  think  it 
worth  their  while  to  proceed  with  what  they  procured,  and 
f^  did  not  appear  that  the  valuation  was  founded  upon  a  full 
loading  of  the  ship.  *  *  *  Tlie  whole  subject  matter  of 
the  valuation  was  at  risk,  and  it  was  lost." 

YII.  As  to  the  defendant's  right  to  claim  an  allowance  ^'  in 
the  nature  of  salvage"  for  the  prepaid  passage  money.  1.  The 
"salvage"  to  which  the  underwriter  is  entitled  on  payment 
for  a  total  loss,  is  only  the  property  transferred  by  an  aban- 
donment. It  follows  that  it  can  be' claimed  only  out  of  the 
savings  of  the  subject  insured.  2.  The  ^'  passage  money"  was 
a  distinct  subject  of  insurance,  and  could  have  been  insured 
and  valued  separately.  3.  The  prepaid  passage  money  was 
recoverable  from  the  owners,  the  voyage  not  having  been  per- 
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formed.  Bonateel  v.  Vanderbilt,  21  Barb.  27.  Briggs  v. 
Vanderbilt,  19  id,  223.  Howard  v.  Astor  Mut,  Ins,  Co.^ 
5  Bo8w.  38.) 

VIII.  The  plaintiffs  are  entitled  to  recover  for  the  full 
amount  of  the  valuation  as  adjusted  on  the  trial,  and  the 
judgment  should  be  affirmed. 

By  the  Court,  Clebee,  J.  The  defendants  insured  to  the 
plaintiff  $6000  on  one  fifth  of  the  freight  of  the  ship  Mastiff, 
lost  or  not  lost,  for  one  year,  from  September  10,  1859,  at 
noon,  the  whole  freight  valued  at  $30,000.  According  to 
the  policy,  if  the  insured  should  have  made  any  other  insu- 
rance upon  the  freight  prior  in  date,  the  company  should  be 
answerable  only  for  so  much  as  the  amount  of  such  prior  in- 
surance may  be  deficient  towards  fully  covering  the  property 
at  risk,  whether  for  the  whole  voyage,  or  from  one  port  of 
lading  or  discharge  to  another.  No  question,  however,  arises 
under  this  provision.  The  freight  was  valued,  as  we  have 
said,  by  the  parties  at  $30,000,  and  the  defendants  insured 
one  fifth  of  this  valuation  at  7^  per  cent.  According  to  the 
advices  which  had  been  last  received  by  the  owner,  previous 
to  the  insurance,  the  ship  was  on  the  10th  September,  1859, 
at  San  Francisco  ready  for  sea,  to  sail  that  day  or  the  next 
morning  for  Hong  Kong,  and  had  then  a  small  amount  of 
freight  and  a  considerable  number  of  passengers.  These 
facts  had  been  communicated  to  the  company  before  the 
insurance  was  effected. 

The  vessel  sailed  from  San  Francisco  on  the  10th  of  Sep- 
tember, 1859,  with  freight  only  to  the  amount  of  $1876.75, 
and  with  passengers  who  occupied  the  whole  between  decks. 
When  five  days  out,  she  took  fire,  and  was  totally  destroyed. 

We  have  seen  that  the  premium  charged  was  7J  per  cent 
on  the  valuation ;  and  it  was  admitted,  at  the  trial,  that  the 
premium  usually  charged  in  1859  on  a  single  voyage  from 
San  Francisco  to  Hong  Kong,  in  a  ship  of  the  size  and  kind 
of  the  Mastiff,  was  from  one  and  a  half  to  two  per  cent. 
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The  policy,  then,  was  on  time,  and  had  no  reference,  it 
seems,  to  any  particular  voyage  or  means  of  earning  freight. 
Under  these  circumstances,  are  the  defendants  concluded  by 
the  valuation  stated  by  the  policy,  or  can  the  plaintiff  re- 
cover only  the  proportion  of  the  valuation  in  the  policy,  to 
wit,  $6000,  which  that  propdrtion  of  the  freighting  capacity 
of  the  vessel  actually  devoted  to  the  carriage  of  cargo,  or  not 
occupied  in  the  carriage  of  passengers,  bore  to  its  full  freight- 
ing capacity  ? 

The  counsel  for  the  defendants  has  referred  with  consider- 
able confidence  to  Forbes  v.  Aspinwallj  (13  Eixst^  323,)  to 
show  that  they  are  not  concluded  by  the  valuation  stated  in 
the  policy.  But  in  that  case  there  was  nothing  to  show  that 
the  underwriters  intended  to  insure  any  thing  but  the  freight 
on  the  cargo  actually  received.  The  language  of  Lord  Ellen- 
borough  is,  '^  In  this  case,  therefore,  as  there  was  no  contract, 
under  which  the  shipowner  could  claim  freight,  but  for  goods 
actually  shipped  on  the  homeward  voyage,  the  assured  could 
have  made  no  claim,  had  this  been  an  open  policy,  but  to  the 
extent  of  the  actual  freight  on  the  55  bales  of  cotton  which 
were  shipped,"  &c.  And  he  asks  whether  it  makes  any  esseil- 
tial  difference  that  the  case  before  him  was  a  case  of  a  valued 
policy.  He,  undoubtedly,  considered  whether,  in  the  case  of 
an  open  or  a  valued  policy,  the  insured  was  entitled  only  to 
claim  for  freight  on  goods  actually  shipped ;  but  his  opinion 
contains  nothing  in  contravention  of  the  idea  that,  if  the  un- 
derwriters intended,  in  a  case  like  the  present,  not  to  apply 
the  valuation  to  the  full  cargo  and  the  whole  cairying  capa- 
city of  the  vessel,  the  shipowner  could  recover  the  whole 
amount  of  the  valuation.  The  rule  in  such  cases  is  now  well 
established  that  the  valuation  in  the  policy  is  conclusive. 

The  assured  need  not  prove  the  value ;  the  valuation  is  a 
mere  substitute,  as  between  the  parties,  for  the  computation 
of  the  value  in  an  open  policy,  provided  it  is  neither  intended 
as  a  cover  for  a  wager  by  both  parties,  nor  fraudulently  made 
by  the  assured. 

Vol.  XLII.  11 


J62       CASES  IN  THE  SUPREME  COURT. 

Harrison  v.  Harrison. 

The  case,  then,  is  the  same  as  though  the  subject  of  insu- 
rance was  actually  proved  to  have  been  worth  the  sum  at 
which  it  was  valued.  Not  only  does  the  nature  of  the  policy 
itself,  in  this  case,  but  the  rate  of  premium  and  the  facts 
communicated  to  the  underwriters,  indicate  this  intent ;  and, 
in  the  absence  of  fraud  or  mistake,  the  valuation  cannot  be 
opened.  The  evidence  of  the  communication  of  those  facts 
was  not  objected  to  at  the  trial ;  and  if  it  was,  the  objection 
that  the  evidence  tended  to  vary  a  written  instrument  could 
not  be  sustained. 

The  defendants  cannot  claim  an  allowance  in  the  nature  of 
salvage  for  the  prepaid  passage  money.  It  is  recoverable  by 
the  passengers  from  the  owners  in  cases  where  the  voyage  has 
not  been  performed.    {Bonsteel  v.  Vanderbilty  21  Barb.  27.) 

The  judgment  should  be  affirmed,  with  costs. 

[New  Tork  Gevbbal  Term,  May  2,  1864.    Leonard^  Gierke  and  Gecrge  O, 
Bamardt  Justices.] 


•  •  • 


Henbt  Harrison,  trustee  &c.  of  James  Harrison,  deceased, 
V8,  Thomas  J.  Harrison  and  others. 

A  testator,  by  his  will,  gave  his  property,  real  and  personal,  to  trustees  in 
trust  to  pay  one  third  of  the  income  to  the  widow,  for  life,  and  the  other 
two  thirds  of  the  income  during  the  life  of  the  widow,  and  the  whole 
income  after  her  death,  to  his  cliildren  during  their  lives.  On  the  death 
of  any  child  leaving  lawful  issue,  to  apply  the  share  of  income  which  the 
parent  of  such  issue  was  entitled  to,  to  the  use  of  such  issue  during  their 
respective  minorities ;  and  on  their  arrival  at  full  age,  the  testator  devised 
and  bequeathed  to  such  issue,  absolutely,  the  capital  or  principal  of  that 
portion  of  his  estate  to  the  income  of  which  the  deceased  parent  of  such 
issue  was  entitled,  under  the  will.  The  will  then  contained  this  provision : 
"  But  if  any  of  my  said  children  shall  die  without  leaving  lawful  issue 
mirviving,  or  if  such  issue  shall  die  under  the  age  of  twenty  one  years, 
then  it  is  my  will,  and  I  do  hereby  declare,  that  the  share  of  my  estate 
(to  the  income  of  which  such  child  of  mine  so  dying  without  issue,  living 
to  the  age  of  twenty  one  years)  shall  revert  to  and  become  part  of  my 
Residuary  and  other  estate  for  the  benefit  of  my  other  heirs." 
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JEW  1.  Thai  the  trnst  was  not  so  entire*  and  sacred  as  a  whole,  but  that  tho 
court  could  declare  it  Toid  as  to  the  last  provision,  or  ulterior  contingent 
limitation  oTer  in  default  of  issne,  Slc.  and  valid  in  other  respects.  That 
notwithstanding  the  tmst,  the  court  could  carry  out  the  intentions  of  th* 
testator  and  give  efiect  to  his  wiU,  so  far  as  it  could  be  done  without  inter- 
fering With  the  law  against  perpetuities. 

2.  That  the  case  of  Satnge  t.  Bumham^  (17  JV.  T.  Sep.  561,)  was  an  authoritj 
for  declaring  all  the  proTisions  of  the  will  valid,  except  the  one  to  the 
effect  that  on  the  death  of  any  child  of  the  testator  without  issue,  or 
without  issue  living  to  the  age  of  twenty-one,  the  share  intended  for  the 
ifsue  of  such  child,  had  he  left  issue,  or  issue  living  to  the  age  of  twenty- 
one,  shall  continue  under  the  trust,  for  the  benefit  of  the  other  children 
of  the  testator  and  their  issue,  under  the  will. 

8.  That  as  to  that  provision,  or  ulterior  contingent  limitation,  the  trust  wia 
void;  but  that  it  was  valid  in  all  other  respects. 

4.  That  on  the  death  of  any  child  of  the  testator  without  iasne,  the  share 
intended  for  the  issue  of  such  child,  had  he  left  issue,  would  be  released 
from  the  trust,  and  would  vest  absolutely  in  the  heirs  at  law  of  the  testator 
(assoming  the  estate  of  the  testator  to  be  all  real  estate)  as  undisposed  of 
by  the  will. 

5.  That  upon  the  death  of  any  child  leaving  issue,  the  share  would  vest  in 
such  issae,  absolutely,  if  of  the  age  of  twenty-one ;  if  under  twenty-one, 
contingently ;  that  is,  liable  to  be  divested  in  favor  of  the  heirs  at  law  of 
the  testator,  by  the  death  of  such  issue  before  arriving  to  the  age  of 
twenty-one. 

6.  That  the  power  of  sale,  given  by  the  will  to  the  trustees,  was  valid,  and 
that  it  might  be  lawfully  exercised. 

JAMES  HABRISON  died  April  14, 1853,  leaving  a  widow 
and  BIX  children,  and  a  will  dated  in  the  month  immedi- 
ately previous  to  his  death.  The  testator,  by  his  will,  gives 
his  property,  real  and  personal,  to  the  executors  and  trustees, 
in  trust,  to  pay  one  third  of  the  income,  to  the  widow  for 
life,  and  the  other  two  thirds  of  the  income,  during  the  life 
of  the  widow,  and  the  whole  of  it  after  her  death,  to  his 
children,  during  their  lives.  On  the  death  of  either  child, 
to  pay  the  income  theretofore  paid  to  him,  to  his  issue  dur- 
ing their  miniority,  and  to  pay  and  convey  to  them  such 
principal  share  on  their  arrival  at  full  age.  The  will  then 
contained  this  clause :  '^But  if  any  of  my  said  children  shall 
die  without  leaving  lawful  issue  surviving,  or  if  such  issue 
ahall  all  die  under  the  age  of  twenty-one  years,  th^  it  is 
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my  win  and  I  do  hereby  declare  that  the  share  of  my  estate, 
(to  the  income  of  which  such  child  of  mine  so  dying  without 
issue,  living  to  the  age  of  twenty-one  years,)  shall  revert  to 
and  become  part  of  my  residuary  and  other  estate,  for  the 
benefit  of  my  other  heirs."  There  are  further  provisions 
made  as  to  cross-remainders  over  to  the  issue  of  the  other 
children,  in  default  of  issue  of  either  of  the  respective  chil- 
dren. These  last  provisions,  as  to  cross-remainders,  were 
admitted  to  be  void  for  remoteness,  under  the  statute  restrict- 
ing the  suspension  of  alienation.  One  of  the  children  died 
after  the  testator,  and  before  the  commencement  of  this 
iaction,  leaving  issue  still  living.  The  other  children  of  the 
testator  are  still  living,  and  some  of  them  have  living  issue. 
The  action  was  brought  by  the  trustee,  under  the  will,  to 
obtain  a  judicial  construction  thereof,  and  directions  as  to 
his  powers  and  duties  thereunder.  All  parties  having  any 
possible  interest  in  the  estate,  whether  as  cestuis  que  trust, 
under  the  will,  or  as  heirs  at  law  of  the  decedent,  were  made 
defendants  in  the  action.  The  cause  was  tried  at  special 
term,  before  Hon.  William  H.  Leonard,  October  9,  1862 ; 
and  it  being  understood  that  the  case  must  go  to  the  general 
term,  the  judge  decided,  pro  forma,  against  the  validity  of 
the  trusts  attempted  to  be  created  by  the  will,  in  the  follow- 
ing words :  1st.  That  the  provisions  of  the  will,  declaring 
trusts  of  the  testator,  suspend  the  power  of  alienation  longer 
than  the  statute  permits,  and  are  therefore  void.  2d.  That, 
upon  the  death  of  the  testator,  his  six  children  became  seised 
of  his  lands  and  hereditaments,  in  equal  shares,  as  tenants  in 
common,  subject  to  the  dower  right  of  their  mother.  To 
these  conclusions  of  law,  and  each  of  them,  the  infant  de- 
fendants excepted,  and  from  the  judgment  entered  thereon 
they  appealed  to  the  general  term  of  this  court. 

•    D.  0.  Bingland,  for  the  appellants. 

Wm.  Fullerton,  for  the  adult  defendants. 
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SuTHSBLANP,  J.  When  tbe  testator  made  his  will^  and 
at  his  death,  he  had  six  children  living,  five  of  whom  were 
of  full  age.  Four  of  the  children  were  then  married.  Each 
of  those  married  had  two  children  then  living. 

The  testator  left  him  surviving  his  widow,  Isabella  Har- 
rison, who  died  on  the  24th  day  of  February,  1862. 

The  testator,  by  his  will,  gives  his  property,  real  and  per- 
sonal, to  trustees  (his  executrix  and  executors  named  in  the 
will)  in  trust,  to  pay  one  third  of  the  income  to  the  widow 
for  life,  and  the  other  two  thirds  of  the  income  during  the. 
life  of  the  widow,  and  the  whole  income  after  her  death,  to 
his  children  during  their  lives ;  and  on  the  death  of  any  child 
leaving  lavrful  issue,  to  apply  the  share  of  income  which  the 
parent  of  such  issue  was  entitled  to  to  the  use  of  such  issue 
during  their  respective  minorities ;  and  on  their  arrival  at  full 
age  the  testator  devises  and  bequeaths  to  such  issue,  abso- 
lutely, the  capital  or  principal  of  that  portion  of  his  estate 
to  the  income  of  which  the  deceased  parent  of  such  issue 
was  entitled  under  the  will.  Then  comes  this  provision  of 
the  will :  '^  But  if  any  of  my  said  children  shall  die  without 
leaving  lawful  issue  surviving,  or  if  such  issue  shall  die  under 
the  age  of  twenty-one  years,  then  it  is  my  will,  and  I  do 
hereby  declare  that  the  share  of  my  estate  (to  the  income  of 
which  such  child  of  mine  so  dying  without  issue,  living  to 
the  age  of  twenty-one  years)  shall  revert  to  and  become  part 
of  my  residuary  and  other  estate  for  the  bt^nefit  of  my  other 
heirs." 

There  cannot  be  a  doubt  that  the  testator  intended  his 
children  to  share  equally  in  the  income  of  his  estate  during 
their  respective  lives.  He,  therefore,  intended  to  give  one 
third  of  the  income  of  his  estate  to  his  widow  for  life,  and 
to  each  of  his  children  one  sixth  of  the  other  two  thirds 
during  the  life  of  his  widow,  and  after  her  death,  to  each  of 
his  children  for  life,  one  sixth  of  the  whole  income.  In 
making  the  provision  in  favor  of  the  issue  of  any  child  dying 
leaving  issue,  the  testator  evidently  considered  his  estate  in 
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fhe  hands  of  the  trustees  as  separated  into  six  eqnal  parts, 
to  the  income  of  one  of  which  each  of  his  children  was  enti- 
tled during  his  or  her  life.  If  the  testator  had  not  created 
the  trust,  that  is,  if  the  absolute  right  of  alienation  were  not 
suspended  by  the  trust  created  by  the  will,  there  really  would 
not  be  any  question  in  the  case,  for  then  the  perpetuity  or 
unlawful  suspension  of  the  absolute  right  of  alienation  would 
have  been  caused  solely  by  the  ulterior  contingent  limitations 
over  in  case  any  of  the  children  of  the  testator  died  without 
leaving  lawful  issue,  or  such  issue  should  die  under  the  age 
of  twenty-one ;  and  such  ulterior  limitations  being  therefore 
void,  the  prior  provisions  or  limitations  in  favor  of  the  widow 
and  children  of  the  testator  and  their  issue  would  have  been 
valid  by  the  express  provision  of  the  statute.  (1  B.  S,  723, 
§  17.  Bulkley  v.  DepeysteVy  26  Wend.  21.)  The  section  of 
the  revised  statutes  referred  to  is  only  declarative  of  the  rea- 
sonable common  law  principle,  that  it  is  the  duty  of  courts, 
in  construing  and  giving  effect  to  wills,  to  carry  out  the  inten- 
tion of  the  testator,  as  far  as  it  can  lawfully  be  done. 

It  is  plain,  I  think,  even  as  to  the  one  third  of  the  estate, 
the  income  of  which  is  given  to  the  widow  for  life,  that  inde- 
pendent of  the  trust  (the  ulterior  contingent  limitations  over 
in  default  of  issue,  &c.  being  void,)  it  must  absolutely  vest, 
with  the  absolute  right  of  alienation,  either  in  the  issue  of 
the  testator's  children,  or  in  the  heirs  at  law  of  the  testator, 
(assuming  it  to  be  real  estate,)  within  the  time  allowed  by 
law.  (1  R.  S.  723,  §§  15,  16.)  The  question  in  the  case, 
then,  is  whether  the  suspension  of  alienation  arising  from 
the  trust  created  by  the  will  destroys  the  whole  will,  leaving 
the  whole  estate  of  the  testator  to  go  to  his  heirs  at  law,  as 
undisposed  of  by  will. 

-  The  testator  declares,  if  any  of  his  children  should  die  with- 
out issue,  or  if  such  issue  should  die  under  the  age  of  twenty- 
Ohe  years,  that  then  it  is  his  intention  that  the  share  of 
the  child  so  dying  without  issue,  or  without  issue  who  should 
live  to  the  age  of  twenty-one,  shall  revert  to  and  become  a 
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part  of  his  residuary  and  other  estate^  for  the  benefit  of  his 
other  heirs.  By  this  he  intended,  no  doubt,  that  such  share 
should  in  such  case  remain  in  the  hands  of  his  trustees  under 
the  trust,  for  the  benefit  of  his  other  children  and  their  issue, 
under  the  will.  His  intention  in  this  respect  cannot  lawfully 
be  carried  out,  for  all  of  his  children  but  one  might  succesively 
die  without  issue  capable  of  taking  absolutely  under  the  will, 
and  thus  the  trust  over  the  whole  estate,  without  any  right 
of  absolute  alienation,  might  continue  until  the  death  of  tbo 
surviving  child. 

But  does  it  follow  that  the  whole  trust  is  void  ?  Is  the 
trust  so  entire,  and  sacred  as  a  whole,  that  the  court  cannot 
declare  it  void  as  to  this  provision,  or  ulterior  contingent 
limitation  over  in  default  of  issue,  &c.  and  valid  in  other 
respects  ?  In  other  words,  notwithstanding  the  trust,  can- 
not the  court  carry  out  the  intentions  of  the  testator,  and 
give  effect  to  his  will,  so  far  as  it  can,  without  interfering 
with  the  law  against  perpetuities  ?  The  court  of  appeals 
held,  in  Savage  v.  Burnham^  (17  N.  T,  Rep,  561,)  that  it 
could.  I  must  say,  that  I  have  read  the  opinion  of  Judge 
Comstock  in  that  case,  with  real  satisfaction,  and  I  cannot 
avoid  thinking  that  the  court  of  appeals,  by  its  decision  of 
the  case,  intended  to  rescue  itself  from  the  technical  views 
and  reasoning  of  Judge  Gardner,  in  Amory  v.  Lordy  (6  Seld, 
403.)     In  my  opinion,  these  decisions  cannot  be  reconciled. 

Independent  of  the  reasonableness  and  most  self-evident 
propriety  of  the  general  principle,  that  courts  should  carry 
into  effect  the  intentions  of  the  testator,  so  far  as  can  lawfully 
be  done,  I  think  Savage  v.  Burnham  an  authority  for  deolaF- 
ing  all  the  provisions  of  the  will  in  the  principal  case  valid, 
except  the  provision  to  the  effect  that  on  the  death  pf  any 
child  of  the  testator  without  issue,  or  without  issue  living  to 
the  age  of  twenty-one,  the  share  intended  for  the  issue  of  suc^ 
child,  had  he  left  issue  or  issue  living  to  the  age  of  twenty* 
one,  shall  continue  under  the  trust  for  the  benefit  of  tl^e 
other  children  of  the  testator  and  their  issue  under  the  wilL 
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As  to  this  provision  or  ulterior  contingent  limitation,  I  think 
the  trust  should  be  declared  void,  and  that  it  should  be  de* 
clared  valid  in  all  other  respects.  On  the  death  of  any  child 
of  the  testator  without  issue,  I  think  the  share  intended  foi 
the  issue  of  such  child,  had  he  left  issue,  would  be  released 
from  the  trust,  and  would  vest  absolutelj  in  the  heirs  at  la^ 
of  the  testator  (assuming  the  estate  of  the  testator  to  be  al] 
real  estate)  as  undisposed  of  by  the  will. 

Upon  the  death  of  any  child  leaving  issue,  the  share  would 
vest  in  such  issue  absolutely,  if  of  the  age  of  twenty-one ; 
if  under  twenty-one,  contingently;  that  is,  liable  to  be 
divested  in  favor  of  the  heirs  at  law  of  the  testator,  by  the 
death  of  such  issue  before  arriving  to  the  age  of  twenty- 
one. 

I  see  no  reason  to  doubt  that  the  power  of  sale  given  by 
the  will  to  the  trustees  is  valid,  and  thai"it  may  be  lawfully 
exercised. 

I  think  the  judgment  appealed  from  should  be  reversed, 
and  that  there  should  be  a  judgment  in  accordance  with  the 
principles  and  construction  declared  in  this  opii^ion. 

The  costs  of  all  parties  on  this  appeal  should  be  paid  out 
of  the  estate. 

LsoNABD,  J.  concurred,  and  delivered  the  following  opin- 
ion :  The  rule  was  formerly  laid  down  by  the  courts  of  last 
resort  in  this  state,  in  several  cases,  that  a  trust  is  void  as 
against  the  general  policy  of  the  law  where  the  power  of 
alienation  as  to  real  estate,  and  of  ownership  as  to  personal 
estate,  may,  by  any  possibility,  be  suspended  for  more  than 
two  lives  in  being  at  the  creation  of  the  estate.  But  in 
Savage  v.  Bumham,  (17  N.  F.  Rep,  561,)  the  rule  adopted 
appears  to  be  modified  so  that  trusts  are  void  only  where 
the  suspension  must  be  for  more  than  two  lives.  If  the 
apparent  intent  of  the  tmst  is  lawful,  and  the  event  that 
would  produce  the  unlawful  suspension  is  a  doubtful  or 
remote  contingency,  it  is  valid  to  the  extent  that  the  suspen- 
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mon  is  pennitted  by  the  statute ;  and  if  the  eyenta  or  contin* 
gencies  arise  which  would  unlawfolly  extend  or  continue  the 
trusty  to  that  extent  only  the  provisions  of  the  instrument 
creating  the  trust  are  void.  This  statement  contains  the 
practical  operation  of  the  new  rule  laid  down  in  Savage  y. 
Bumham.  The  will  of  the  testator^  Harrison,  under  this 
decision  can  be  sustained.  I  therefore  concur  with  my 
brother  Sutherland. 

Clsbke,  J.  gave  no  opinion. 

Judgment  reyersed. 

[Niw  ToBK  GsvsBAi.  Tsix,  liaj  2, 1864.    Ztonm^  CUrh$  snd  SttOmimid^ 
Justices.] 


Fbekont  v8.  Stone. 

Tbe  defendants  nuule  an  agreement  with  the  plaintiff  by  which  thej  stipu- 
lated thai  on  the  payment  by  him  of  $200,000  for  a  certain  nmnber  of 
shares  of  the  capital  stock  of  a  railway  company,  then  belonging  to  them, 
new  directorSi  to  be  nominated  by  the  plaintiff  and  his  co-purchaser,  H., 
should  be  substituted  in  the  place  of  all  the  other  directors,  except  the 
plaintiff  and  II.,  who  were  directors  2t  the  time.  Held  that  the  contract 
was  an  attempt  improperly  to  interfere  with  the  rights  of  others,  and  was 
clearly  contrary  to  public  policy. 

And  that  if  the  subject  matter  of  the  contract  was  of  that  species  which 
would  authorize  a  court  of  equity  to  interpose  and  decree  a  specific  per- 
formance, the  object  and  nature  of  it  would  forbid  any  such  interpo* 
sition. 

The  plaintiff  induced  H.  the  trustee  who  held  the  package  containing  the 
certificates  of  stock  &c.  to  deposit  it  in  a  bank.  H.  at  the  same  time 
directed  the  cashier  to  deliver  the  package  to  tbe  plaintiff  on  his  depositing 
the  balance  of  the  purchase  money  ($96,616.76)  to  the  credit  of  H.  The 
plaintiff  accordingly  paid  that  sum  to  the  bank,  and  receiyed  the  package, 
without  requiring  the  performance  of  the  stipulation  relative  to  the  change 
in  the  board  of  directors,  or  mentioning  the  subject.  BM  that  even  if 
the  contract  were  such  as  a  court  of  equity  would  compel  the  parties  spe- 
cifically to  perform,  the  circumstances  of  the  case  would  debar  the  plain- 
tiff from  any  right  to  that  relief;  and  that  he  could  not  now  prevent  H. 
fhmi  receiving  the  purchase  money,  and  remitting  it  to  the  vendors  of  the 
stock. 
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APPEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  dissolve  the  injunction. 

By  the  Courts  Olebke,  J.  This  action  is  brought  to  com- 
pel the  specific  performance  of  an  agreement  by  which  some  of 
the  defendants  stipulated  with  the  plaintiff  that  on  payment 
by  him  of  $200,000  for  a  certain  number  of  shares  of  the 
stock  of  the  Union  Pacific  Railway  Company,  then  belong- 
ing to  them,  new  directors,  to  be  nominated  by  the  plaintiff 
and  his  co-purchaser  Hallett,  should  be  substituted  in  the 
place  of  all  the  other  directors,  except  Fremont  and  Hallett, 
who  also  were  directors  at  the  time.  LThat  is,  the  vendors  of 
this  stock  undertook  to  change  the  board  of  directors  of  the 
company  for  a  consideration,  and  to  substitute  others  at  the 
dictation  of  the  plaintiff  and  his  co-purchaser;  which  of 
course  can  be  done  legally  and  fairly  only  by  the  votes  of  the 
stockholders ;  and  if  done  by  the  management  and  contri- 
vance of  these  defendants,  would  be  a  fraud  on  the  stock- 
holders at  large,  subserving  the  interests  of  the  two  paying, 
and  giving  to  them  the  entire  control  of  the  company.  A 
contract  having  this  purpose  is  an  attempt  improperly  to  in- 
terfere with  the  rights  of  others,  and  is  clearly  contrary  to 
public  policy."\  Therefore,  if  the  subject  matter  of  this  con- 
tract was  of  that  species  which  would  authorize  a  court  of 
equity  to  interpose  in  the  manner  required  in  this  complaint, 
the  object  and  nature  of  it  would  forbid  any  such  interposi- 
tion. Besides,  I  may  as  well  add,  here,  that  if  the  contract 
itself  was  such  as  a  court  of  equity  would  compel  the  parties 
specifically  to  perform,  the  circumstances  of  this  case  would 
debar  the  plaintiff  from  any  right  to  this  relief.  He  induced 
the  defendant  Hunt,  the  trustee,  who  held  the  package  con- 
taining the  certificates  of  stock  and  other  papers,  to  deposit 
it  in  the  Metropolitan  Bank.  Hunt  at  the  same  time  direct- 
ed the  bank  to  deliver  the  package  to  the  plaintiff  on  his 
depositing  th^  balance  ($96,616.75)  to  the  credit  of  Hunt. 
The  plaintiff,  accordingly,  paid  that  sum  to  the  bank,  and 
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received  the  package,  without  requiring  the  performance  of 
the  stipulation  relative  to  the  change  in  the  board  of  direct- 
ors, or  saying  a  word  about  it.  He  thus  became  entitled  to 
all  the  stock  which  he  had  purchased,  and  he  cannot  now 
prevent  Hunt  from  receiving  the  purchase  money,  and  remit- 
ting it  to  the  vendors  of  the  stock.  Under  such  circumstan- 
ces,  even  if  the  contract  was  in  its  nature  and  purpose,  in 
all  respects,  unobjectionable,  the  court  would  never  give  to 
the  plaintiff  the  aid  of  its  extraordinary  jurisdiction. 

The  order  should  be  reversed,  and  the  injunction  dissolved, 
with  $10  costs. 

[Nbw  Tobk  Gevssal  TebK|  May  2,  1864.    Leonard,  CUrk$  and  TTOei, 
JoBtices.] 


Loeschigk  and  others  V8,  Bridge  and  Bubdice. 

The  mere  drcomstance  that  a  merchant  makes  a  disposition  of  his  property, 
when  he  becomes  insolvent,  and  is  pressed  by  creditors,  is  no  conclusiye 
proof  that  he  intends  to  defraud  them. 

The  fact  that  because  creditors  are  delayed  in  the  collection  of  their  claims 
is  not  of  itself  sufficient  to  set  aside  a  sale  of  property ;  unless  the  sale  is 
accompanied  by  an  intent  to  defhiud. 

Where  the  sale  is  for  the  full  value  of  the  goods,  and  the  proceeds  of  it  are 
appropriated  to  the  payment  of  bona  Jide  debts,  there  should  be  no  pre- 
sumption of  fraud. 

APPEAL  from  a  judgment  dismissing  the  complaint.  The 
action  was  brought  by  the  plaintiffs,  judgment  creditors 
of  Charles  Bridge,  to  set  aside  an  assignment  of  his  prop- 
erty made  by  him  to  the  defendant  Burdick,  and  two  judg- 
ments confessed  by  Bridge  in  favor  of  Burdick,  on  the  ground 
that  such  assignment  and  judgments  were  fraudulent  and 
void  as  against  creditors.  The  justice  before  whom  the  cause 
was  tried  at  the  circuit,  without  a  jury,  found  the  following 
facts,  viz:   That  the  plaintiffs  duly  recovered  against  the 
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defendant  Bridge  the  judgment  mentioned  in  the  complain t, 
at  the  time  therein  mentioned,  and  execution  thereon  was 
issued,  and  returned  unsatisfied,  as  mentioned  in  the  com* 
plaint,  and  that  the  indebtedness  on  which  said  judgment 
was  rendered  accrued  in  September,  1860.  That  on  the  24th 
April,  1861,  the  defendant  Bridge  sold  his  entire  stock  of 
goods  to  the  defendant  Burdick,  for  the  sum  of  $24,072 ; 
that  on  this  sale  Burdick  paid  $1000  in  cash,  and  gave  his 
notes  for  $23,072,  payable  at  an  average  of  sixteen  months 
from  date ;  that  at  the  same  time  Bridge  sold  to  Burdick 
bills  receivable,  and  accounts  for  the  sum  of  $30,000  or 
$35,000,  and  received  the  notes  of  Burdick  payable  at  twenty- 
four  months,  and  at  an  average  of  sixteen  months ;  that  at 
the  time  of  the  sale  Bridge  was  unable  to  pay  his  debts,  as 
they  matured,  and  Burdick  was  aware  of  the  fact — that 
Burdick  was  at  the  time  in  the  employ  of  Bridge  as  his  book 
keeper — that  on  the  17th  and  24th  June,  1861,  two  judg- 
ments, as  mentioned  in  the  pleadings  and  proofs,  one  by  con- 
fession, and  one  by  oflFer,  were  entered  in  this  court,  in  favor 
of  Burdick  against  Bridge,  and  executions  returned  unsatis- 
fied, on  the  29th  June,  1861,  and  a  receiver,  under  proceed- 
ings supplementary  to  said  executions,  was  appointed ;  that 
the  plaintiffs  commenced  their  suit  for  the  debt  in  question, 
on  the  22d  June,  1861,  and  that  judgments  were  docketed 
in  the  office  of  the  clerk  of  the  county  of  New  York,  against 
the  said  Bridge,  on  the  10th,  15th,  16th,  27th  May,  1861, 
and  1st  June,  1861,  respectively. 

And  as  conclusions  of  law  upon  the  facts,  the  justice  found 
that  the  sale  of  goods  and  bills  receivable,  mentioned  in  the 
pleadings,  was  not  made  to  hinder,  delay  or  defraud  credit- 
ors, but  was  made  in  good  faith  and  was  valid ;  that  there 
was  no  fraud  in  the  sale  or  transfer  of  the  goods,  debts, 
bills  or  accounts  receivable  by  Bridge  to  Burdick ;  that  the 
defendant  Burdick  was  a  man  of  property  adequate  to 
an  honest  purchase  on  credit  of  the  stock,  debts  and  bills 
receivable,  and  that  said  Burdick  has  fully  met  his  obliga- 
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tions  to  pa^  for  said  stock ;  that  the  inducement  to  purchase 
by  Bnrdick,  was  to  secure  himself  for  his  liabilities  for  Bridge, 
and  said  sale  and  purchase  was  fair  and  honest,  and  for  value 
received  hj  said  Bridge.  That  the  two  judgments  in  favor 
of  Burdick  against  Bridge,  mentioned  in  the  pleadings,  were 
not  fraudulent,  but  valid.  And  he  directed  that  the  com- 
plaint be  dismissed,  with  costs,  as  to  the  defendant  Burdick, 
and  as  to  the  defendant  Bridge,  without  costs. 

On  the  trial  no  serious  effort  was  made  to  impeach  the 
actual  good  faith  of  the  transaction,  and  the  findings  fairly 
presented  the  naked  question :  Is  an  honest  sale  of  a  stock 
of  goods  for  a  fair  price  by  a  debtor  in  failing  circumstances 
to  "a  man  in  good  credit,  and  of  property,  adequate  to  an 
honest  purchase  on  credit,"  ipso  factOy  void  ? 

W.  Watson^  for  the  appellants. 

Samuel  E.  Lyon,  for  the  respondent. 

By  the  Courts  Clerke,  J.  We  see  no  reason  for  disturbing 
the  findings  of  fact  at  the  special  term.  The  mere  circum- 
stance that  a  merchant  makes  a  disposition  of  his  property, 
when  he  becomes  insolvent,  and  is  pressed  by  creditors,  is  no 
conclusive  proof  that  he  intends  to  defraud  them.  His  object 
may  be,  as  it  proved  to  have  been  in  this  case,  to  secure  the 
largest  possible  amount  out  of  his  property  to  appropriate 
to  the  payment  of  his  debts.  The  notes  given  by  Burdick  to 
Bridge,  for  his  stock,  were  paid  to  the  creditors  of  the  latter, 
and  realized  to  them  $7315  more  than  Burdick  had  realized 
out  of  the  property,  up  to  the  time  of  trial. 

It  is  a  mistake  to  suppose  that  because  creditors  are 
delayed  in  the  collection  of  their  claims,  this  of  itself  is 
sufficient  to  set  aside  a  sale  of  property ;  unless  the  sale  is 
accompanied  by  an  intent  to  defraud.  Where  the  sale  is  for 
the  fuU  value  of  the  goods,  and  the  proceeds  of  it  are  appro- 


174  CASES  IN  THE  bUPREMJj;  COURT, 

Hofitaian  9.  Van  Nostrand. 

priated  to  the  payment  of  hona  fide  debts,  there  should  be 
Y)o  presumption  of  fraud. 

The  judgment  should  be  affirmed,  Tvith  costs. 

[New  Tobk  Gexbral  Tbsx,  May  2,  1864.    Leonard^  CUrk$  and  Barnard, 
Justices.] 


Hoffman  vs.  Van  Nostrand  and  others. 

The  statute  declaring  that  the  directors  and  managers  of  any  corporation 
shall,  upon  its  dissolution,  be  the  trustees  of  the  creditors  and  stock- 
holders, expressly  limits  their  liability  to  the  extent  of  the  property  and 
effects  that  shall  come  into  their  hands. 

Where,  upon  the  expiration  of  the  charter  of  a  bank,  the  president  and 
directors  assigned  all  its  property  and  assets,  for  a  valuable  consideration, 
to  a  new  corporation  formed  under  the  general  banking  law,  the  latter 
assuming  specially  certain  debts  and  liabilities,  as  a  part  of  the  consid- 
eration of  the  transfer ;  Held  that  the  directors  and  managers  of  the  old  cor- 
poration were  not  liable,  as  trustees,  to  one  who  had  deposited  stock  with 
the  old  corporation  as  collateral  security,  and  which  it  had  sold  previous 
to  its  dissolution,  for  the  value  of  such  stock. 

THIS  is  an  action  brought  by  the  plaintiff  against  the 
defendants  as  surviving  trustees  of  the  late  Mer- 
chants' Exchange  Bank  for  an  accounting ;  claiming  a 
right  to  redeem  certain  shares  of  stock  of  the  Firemens' 
Insurance  Company  of  the  city  of  New  York,  left  by  Edwin 
Wilcox,  one  of  the  assignors  of  the  plaintiff,  with  the  late 
Merchants'  Exchange  Bank  to  secure  the  payment  of  a  note 
of  Wilcox  for  nine  hundred  dollars.  On  the  16th  of  Octo- 
ber, 1844,  Wilcox  borrowed  of  the  corporation  styled  "Pre- 
sident, Directors,  &c.  of  the  Merchants'  Exchange  Bank," 
$900  for  ninety  days,  depositing  with  them  as  collateral  se- 
curity, "with  authority  to  sell  the  same,"  on  the  non-pay- 
ment of  the  money,  forty  shares  of  the  stock  of  the  Firemens' 
Insurance  Company.     This  note  was  renewed  by  another 
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note  which  became  due  17th  January,  1845.  On  the  16th 
NoYember,  1844,  after  the  first  note  was  given  and  before 
its  renewal,  Edwin  Wilcox  assigned  all  his  property  to  Wil- 
liam H.  Wilcox,  in  trust,  for  the  benefit  of  his  creditors,  to 
convert  the  property  assigned  into  money  and  pay  the  cred- 
itors. On  the  2d  day  of  June,  1849,  the  "  President,  Direct- 
ors and  Company  of  the  Merchants'  Exchange  Bank"  assigned 
and  transferred  all  its  property  and  assets,  making  no  men- 
tion of  Wilcox's  stock,  for  a  valuable  consideration,  to 
"James  Yan  Nostrand,  president  of  the  Merchants'  Ex- 
change Bank,"  a  new  and  distinct  corporation,  formed  under 
the  general  banking  law ;  the  latter  assuming  specifically  cer- 
tain debts  and  liabilities  as  a  part  of  the  consideration  of  the 
transfer.  Among  the  debts  and  liabilities  so  assumed,  no 
mention  whatever  was  made  of  any  debt  or  liability  to  the 
plaintiff.  On  the  28th  day  of  November,  1857,  William  H. 
Wilcox,  the  assignee,  executed  and  delivered  an  assignment 
to  the  plaintiff.  Just  previous  to  the  commencement  of  this 
action,  which  was  January  7th,  1859,  one  Charles  8.  Webb 
called  upon  Mr.  Bobinson,  one  of  the  defendants,  (who  are 
sued  as  directors  and  trustees  of  the  old  bank,)  and  offered 
to  pay  the  note,  and  demanded  the  return  of  the  stock 
pledged  as  collateral,  and  also  the  premiums  paid  on  it ;  to 
which  Mr.  Thompson  answered  that  he  could  not  return  the 
stock,  as  he  understood  the  stock  had  been  sold  by  the  old 
bank  before  it  sold  out  to  the  new  bank.  This  is  all  the 
demand  made.  There  was  no  tender.  The  charter  of  the 
old  bank  expired  on  the  first  Monday,  (4th)  of  June,  1849. 
The  action  was  referred  to  a  referee.  The  plaintiff  proved 
the  above  facts ;  also  the  value  of  the  stock  and  the  divi- 
dends, and  rested.  The  defendants  thereupon  moved  for.  a 
dismissal  of  the  complaint,  on  various  grounds.  The  referee 
dismissed  the  complaint  on  the  second  point  taken  by  the 
defendants— the  statute  of  limitations;  and  from  the  judg- 
ment  entered  on  his  report,  the  plaintiff  appealed. 
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E.  J,  PaUisofij  for  the  appellant 
A,  B,  Dyettf  for  the  respondent. 

By  the  Courtj  Clerke,  J.  I  think  the  referee  erred  in 
the  reasons  upon  which  he  based  his  decision ;  although  the 
decision  itself  is  correct.  The  statute  of  limitafioDs  has  no- 
thing to  do  with  this  case.  If  Ihe  defendants  were  liable  at 
ally  no  cause  of  action  accrued  until  the  plaintiffs  tendered 
payment  of  the  note,  and  demanded  a  return  of  the  stock, 
which  had  been  given  as  collateral  security.  The  defend- 
ants refused  to  receive  the  money,  and  to  return  the  stock, 
on  the  ground  that  they  could  not  comply  with  the  demand, 
as  the  stock  had  been  sold  by  the  old  bank  before  it  had 
sold  out  to  the  new  bank.  Having  thus  absolutely  declined 
to  receive  the  money,  it  mattered  not  whether  the  person 
making  the  demand  had  the  money  in  his  possession  at  the 
time  or  not ;  and  if  these  defendants  were  liable  at  all,  a 
right  of  action  accrued  immediately  on  this  refusal. 

Assuming,  then,  that  the  demand  and  tender  were  prop- 
erly made,  are  they  liable  ? 

The  defendants  are  sued  as  trustees  of  the  late  banking 
corporation  known  as  the  President,  Directors  and  Company 
of  the  Merchants'  Exchange  Bank.  The  charter  of  this  as- 
sociation having  expired,  the  president  and  directors  assigned 
all  its  property  and  assets,  for  a  valuable  consideration,  to  a 
new  and  distinct  corporation,  formed  under  the  general  bank- 
ing law ;  the  latter  assuming  specifically  certain  debts  and 
liabilities  as  a  part  of  the  consideration  of  the  transfer. 

The  old  association,  previous  to  its  dissolution,  sold  the 
stock,  the  value  of  which  the  plaintiff  seeks  to  recover  from 
the  defendants.  There  is  no  proof  that  the  defendants  ever 
received  any  assets,  or  that  they  ever  received  any  amount 
sufficient  to  pay  this  claim,  or  any  other  claims  against  the 
old  bank.  The  statute  declaring  that  the  directors  and 
managers  of  any  corporation  shall,  upon  its  dissolution,  be 
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the  trustees  of  the  creditors  and  stockholders,  fixes  no  such 
liability  as  is  claimed  on  behalf  of  the  plaintiff  in  this  case ; 
on  the  contrary,  it  expressly  limits  the  liability  to  the  extent 
of  the  property  and  effects  that  shall  come  into  their  hands. 

Even  if  a  right  of  action  against  the  new  bank  could  be 
deemed  property  and  effects,  within  the  meaning  of  the  stat- 
ute, still  no  such  right  of  action  relating  to  the  stock  in  ques- 
tion can  accrue  to  the  defendants.  The  debts  and  liabilities 
of  the  old  bank,  assumed  by  the  new,  are  specifically  set 
forth  in  the  bill  of  sale ;  and  the  plaintiff's  claim  is  not 
among  them.  So  that,  whether  the  sale  of  the  plaintiff's 
stock  was  rightfully  or  wrongfully  made  by  the  old  bank,  the 
defendants  are  not  liable  as  trustees,  or  in  this  form  of 
action. 

The  judgment  should  be  affirmed,  with  costs. 

[Nbw  York  Obitsbal  Tbrk,  May  2, 1864.    Leonard,  CUrk$  and  Gsorgi  G. 
\  JnstloeB.] 
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Whitcomb  v8.  Hunqebfobd. 

To  maintain  an  action  for  the  conyersion  of  property,  the  plaintiff  must  show 
that  he  was  entitled  at  least  to  the  posaemion,  at  the  time  of  the  allege^^ 
oonTersion. 

A  contract  for  the  sale  and  pnrchase  of  a  horse  for  flOOO,  one  hundred  dol- 
lars being  paid  down,  and  the  balance  to  be  paid  in  thirty  days,  the  amount 
paid  down  to  be  forfeited  in  case  of  default,  is  an  executory  and  not  an 
executed  contract.  It  does  not  transfer  or  convey  the  property  and  pos- 
session M  preuenti^  but  the  Utie  remains  in  the  vendor  until  the  price  is 
paid. 

Even  if  sudi  a  contract  were  to  be  regarded  as  amounting  to  a  conditional 
sale,  it  would  not  give  the  purchaser  a  right  to  maintain  an  action  for  the 
conversion  of  the  horse  before  he  had  complied  with  the  conditions.  Until 
that  has  been  done,  the  title  does  not  vest  in  him. 

A  judge  has  no  power  to  grant  an  amendment  of  the  complaint,  at  tha  trial, 
changing  the  action  from  one  ex  ddicto  to  an  action  «p  tonirattu. 
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A  variance  between  tbe  complaint  and  the  proof,  in  sach  a  case,  is  not  one 
which  can  be  disregarded,  or  amended,  under  the  code,  but  is  a  failure  to 
proTe  the  alleged  cause  of  action ;  not  in  some  particulars  only,  but  in  its 
entire  scope  and  meaning. 

THIS  is  an  appeal  from  a  judgment  entered  on  the  decis- 
ion of  a  single  judge  at  the  circuit,  a  trial  by  jury  having 
been  waived  by  the  parties.  The  action  was  commenced  in 
October,  1860,  to  recover  $1000  damages  for  the  wrongful 
conversion  of  personal  property.  The  original  complaint 
alleged  a  sale  and  delivery  of  a  chestnut  mare  to  the  plaintiff, 
by  the  defendant,  and  a  subsequent  tortious  conversion  of 
the  mare  by  him.  The  defendant  answered,  denying  specifi- 
cally the  allegations  in  the  complaint,  and  alleging  title  in 
himself.  The  cause  proceeded  under  these  pleadings  to  the 
end  of  the  trial,  29th  October,  1862.  On  the  trial  it  was 
proved  that  some  arrangement  was  entered  into  between  the 
plaintiff  and  defendant,  and  was  partially  reduced  to  writing 
in  a  kind  of  receipt,  as  follows,  viz : 

''New  York,  Sept,  24,  1860. 
This  is  to  certify  that  I  have  this  day  received  from  V. 
Whitcomb  $100,  as  part  payment  for  a  certain  chestnut 
mare  now  in  the  hands  of  H.  Woodruff.  Said  Whitcomb  to 
pay  $900  more  in  thirty  days,  or  forfeit  the  amount  paid, 
jand  the  said  Whitcomb  agrees  to  pay  the  expenses  from  this 
date.  (Signed)  W.  M.  Hungerford." 


That  this  aiTangement  was  made  in  the  city  of  New  York, 
at  the  stables,  corner  of  Crosby  and  Prince  streets.  The 
mare  was  then  at  Hiram  Woodruff's  stable,  on  Long  Island, 
where  she  had  been  taken  by  Hungerford,  and  where  she  re- 
mained at  his  charge,  down  to  the  time  this  suit  was  brought, 
Whitcomb  exercising  no  acts  of  ownership  over  her.  Before 
the  expiration  of  the  thirty  days  specified  in  the  receipt 
already  quoted,  the  mare  was  trotted  by  the  defendant,  and 
won  in  two  matches  ;  in  a  third,  the  owner  of  the  opposing 
horse  paid  forfeit.    After  the  testimony  on  both  sides  was 
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doeedy  the  counsel  for  the  defendant  moved  to  dismiss  the 
complaint :  (1.)  On  the  ground  that  the  testimony  adduced 
on  the  part  of  the  plaintiff  did  not  prove,  or  tend  to  prove,  the 
cause  of  action  alleged  in  the  complaint.  (2.)  That  the 
cause  of  action,  if  any,  which  the  testimony  tended  to  estab- 
lish, was  totally  at  variance  with  that  alleged  in  the  plead- 
ings. And  a  like  motion,  specifying  the  same  grounds,  was 
also  made  upon  the  whole  of  the  testimony.  The  justice 
reserved  his  decision  until  he  should  determine  whether  he 
would  order  the  complaint  to  be  amended,  and  having  subse- 
quently decided  to  allow  the  amendment,  he  denied  the  said 
motions,  and  the  defendant's  counsel  duly  excepted.  The 
findings  and  decision  of  the  court  were  made  on  the  Slst 
October,  1862,  two  days  after  the  trial,  and  an  order  allow- 
ing the  complaint  to  be  amended  was  incorporated  therein. 
To  such  parts  of  the  findings  and  decision  as  were  deemed 
erroneous  the  defendant  in  due  time  excepted.  The  com- 
plaint as  amended,  appears  in  the  judgment  roll.  Judgment 
was  entered  upon  said  decision  and  findings  for  the  sum  of 
$725.85,  and  the  defendant  brought  this  appeal. 

Trwman  Smithy  for  the  appellant.  I.  The  justice  erred 
in  not  dismissing  the  complaint.  Under  the  arrangement 
between  the  parties  the  plaintiff  had  the  right  at  any  time 
within  thirty  days  to  become  the  owner  of  the  mare,  by  pay- 
ing her  board,  &c.  and  the  additional  sum  of  $900 ;  the  de- 
fendant was  bound  not  to  sell  to  any  one  else  during  that 
period*  This  is  the  whole  of  the  contract :  a  mere  refusal 
of  the  mare,  for  which  Whitcomb  agreed  to  pay  $100,  if  he 
did  not  purchase.  Until  the  sum  of  $900,  and  the  board  of 
the  mare  was  paid,  the  title  was  in  the  defendant.  Had  she 
died  during  the  thirty  days,  Mr.  Whitcomb  would  not  have 
been  willing  to  assume  the  loss,  and  he  could  not  have  been 
compelled  to  do  so.  This  is  clear  from  the  receipt  itself. 
But  it  cannot  be  pretended  that  this  receipt  shows  the  whole 
of  the  arrangement ;  we  have  a  right  to  go  beyond  it^  and 
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show  what  that  really  was,  by  parol.    From  the  testimony  it 
is  apparent  that  the  title  did  not,  and  was  not  intended  to 
pass  to  the  plaintiflF.     {Herring  v.  Hoppock,  15  N.  Y,  Rep. 
409.     Blanchard  v.  Child,  1  Gray,  155.     TJiomas  v.  Win- 
ter,  12  Ind,  Rep.  322.     Fleeman  v.  McKean,  25  Barb.  474.) 
II.  Naturally,  the  next  question  for  our  consideration  re- 
gards the  power  of  the  justice  to  make  the  order  amending 
the  complaint.     (1.)  This,  originally,  and  down  to  the  ter- 
mination of  the  trial,  was  an  action  ex  delicto,  brought  to 
recover  damages  for  this  tort,  viz :  the  wrongful  taking  and 
conversion  to  his  own  use,  by  Hungerford,  of  this  mare,  the 
property  of  Whitcomb.     The  plaintiflf  concedes,  the  proof 
shows,  and  the  trial  admits,  that  the  mare  was  the  property 
of  the  defendant,  and  that  the  taking  and  conversion  com- 
plained of,  was  Hungerford's  use  of  his  own  property.     Two 
days  after  the  trial  the  judge  decides  to  order  an  amendment 
of  the  complaint,  substituting  a  cause  of  dkdiioxi  ex  contractu, 
new  in  all  its  elements,  and  all  its  results,  viz :  a  claim  to 
recover  damages  for  an  alleged  breach  of  a  contract.     On 
this  new  complaint,  with  the  proof  unchanged,  with  the 
original  sworn  answer  of  the  defendant  to  an  action  for  a 
tort,  the  justice  proceeds  to  render  judgment  in  favor  of  the 
plaintiff,  ex  contractu.     This,  it  is   submitted,  could  not 
legally  be  done  by  the  judge  of  any  court.     The  code  allows 
amendments  on  the  trial,  or  after  judgment,  "  by  inserting 
allegations  material  to  the  case,  or  when  the  amendment 
does  not  change  substantially  the  claim  or  defense,"  and  it 
also  provides  that,  "  where  .     .     .  the  allegation  of  a  cause 
of  action  ...  to  which  the  proof  is  directed  is  unproved, 
.     .     .  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed 
a  case  of  variance,  .     .     .  but  a  failure  of  proof."     Here 
was  confessedly  an  entire  failure  of  proof.     The  court  was 
bold  enough  to  make  a  complete  entire  change  in  the  cause  of 
action  which  the  parties  came  prepared  to  try,  and  did  in 
fact  try ;  a  course  having  no  warrant  in  the  practice  of  any 
court,  inferior  or  superior,  in  any  enactment  of  the  legisla- 
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tore,  in  anj  decided  case,  or  in  the  dictates  of  common  sense. 
{CodCy  §§  171,  173.  Hall  v.  Gould^  3  Kern,  127.  Andrews 
V.  Bond,  16  Barb.  633,  (642.)  EgeH  v.  Wicker,  10  How. 
Pr.  Rep,  193.  Steams  v.  Tappin,  5-Dwcr,  294.  Russell  v. 
Co»«,  20  ^.  y.  Rep.  81.  Zone  v.  Beamy  1  -466.  Pr.  65. 
iS.  C.  19  5ar6.  51.  Daguerre  v.  Or«cr,  3  ^66.  Pr.  Rep.  86. 
Waldheim  v.  SicJiel,  1  Hilton^  45.  Fan  Santvoord's  PL  814 
cf  «€j.  Ransom  v.  FTc^more,  39  jBarft.  104.  Walter  v. 
jSenne^,  16  i^T.  F.  ^ep.  250.)  (2.)  Many  considerations  pre- 
sent themselves  to  any  lawyer  showing  the  absurdity  as  well 
as  iU^ality  of  the  course  adopted  on  this  trial.  1  mention 
hut  four — First.  If  this  is  allowable,  written  pleadings 
should  at  once  be  dispensed  with,  as  they  only  serve  to  mis- 
lead and  confound  the  parties.  Either  party  can  put  any 
claim  or  defense  upon  the  record,  and  come  into  court  and 
try  any  other ;  he  can  sue  for  an  assault  and  battery,  and 
recover  on  a  promissory  note.  A  case  cannot  be  supposed 
whereof  an  amendment  of  the  complaint  after  trial  would 
not  be  allowable.  Second.  We  have  a  case  of  judgment  for 
failure  to  answer,  or  if  the  judge  elects,  a  case  of  perjury  on 
the  part  of  the  defendant.  Here  the  answer  stands,  and  the 
defendant  is  made  to  deny,  under  oath  in  his  pleading,  a 
state  of  facts  which  in  some  important  respects,  he  proves  on 
the  trial,  by  his  own  oath,  and  that  of  his  own  witnesses,  to 
be  true.  Third.  An  equally  glaring  error  lies  in  the  fact 
that  the  judge,  in  granting  this  amendment,  and  ordering 
this  judgment,  has  cut  the  defendant  off  from  all  answer  or 
defense.  Argument  is  not  required  to  render  this  error 
apparent.  If  the  judge  was  right,  judicial  trials  are  a  farce. 
The  code  says,  §  282 :  '^  A  trial  is  a  judicial  examination  of 
the  issues  between  the  parties."  Here  are  no  issues,  and  no 
proofs,  so  far  as  any  one  is  advised,  on  the  part  of  the  de- 
fease. If  this  judgment  stands,  can  it  be  said  there  has 
been  a  trial  ?  Fourth.  Nor  is  it  apparent  upon  what  the  learn- 
ed judge  founds  his  conclusion  'Hhat  the  whole  merits  of 
the  controversy  between  the  parties  have  been  presented  and 
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tried  in  this  action/'  On  the  contrary,  we  say  that  does  not 
appear,  and  the  harden  of  showing  that  is  with  the  plaintiff. 
The  question  of  title  has  been  tried  in  this  case,  and  that 
is  all.  Can  it  he  presumed  that  under  the  answer  to  the 
amended  complaint  the  defendant  could  not,  and  would  not 
have  made  a  different  case  ?  This  case  is  a  complete  vindi* 
cation  of  the  observation  of  Daly,  F.  J.  in  Waldheim  v. 
Sichely  (1  Hilton^  45,)  that  the  adoption  of  such  a  practice 
"  would  be  followed  by  the  grossest  abuses/' 

III.  But  assuming  argumenti  causa,  that  the  judge  had  a 
right  to  order  the  amendment,  we  deny  that  the  proofs  warrant 
the  judgment.  The  judge  has  proceeded  upon  the  idea  that 
the  defendant  entered  into  a  contract  not  to  use  or  employ 
the  mare  in  any  way  during  the  period  of  thirty  days,  and  that 
any  use  of  her  during  that  period  gave  the  plaintiff  a  right  of 
action  against  the  defendant.  He  then  found  that  the  trot« 
ting  of  the  mare  gave  that  right.  This  view  is  not  sustained 
by  any  thing  in  the  case.  Under  the  agreement,  Hunger- 
ford  had  a  perfect  right  to  use  the  mare.  If  her  market 
value  was  actually  reduced  by  such  use,  the  plaintiff  might 
possibly,  under  certain  circumstances,  recover  back  the  $100. 
This,  however,  I  do  not  admit.  But,  to  sustain  the  action, 
he  would  at  least  be  obliged  to  prove :  (1.)  A  valid,  legal 
ground  for  declining  to  tender  the  $900,  and  take  the 
mare.  He  has  not  shown  that  in  this  case.  The  evidence 
on  this  point  shows  a  mere  capricious  rejection.  He  did 
not  want  a  horse  that  had  been  in  a  match.  The  proof 
shows  that  the  mare  was  not  injured  in  any  way  by  her 
trots,  but,  on  the  contrary,  that  her  value  was  increased. 
(2.)  He  must  show  a  notice  of  his  election  not  to  consum- 
mate the  bargain,  which  does  not  very  clearly  appear  in  this 
case.  The  plaintiff,  to  secure  the  mare,  must  tender  the 
price  and  pay  the  charges  against  her.  (3.)  A  demand 
on  Hungerford  for  the  money  before  suit  brought ;  and  of 
this  there  is  not  the  slightest  evidence.     (Bay  v.  Thompson^ 
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12  Cush.  281.    Frost  v.  Clarhson,  7  Cowen,  24.     Weston  t. 
Barker,  12  «7oAn.  276.     Tbtrcr*  v.  BarreUy  1  T.  ^.  138.) 

lY.  The  plaintiff  represented  to  the  defendant  that  Wood- 
ruff was  jointly  interested  with  him  in  the  purchase  of  the 
mare.  The  defendant  assumed  that  to  be  true,  and  acted 
upon  ity  obtaining  the  consent  of  one  of  the  joint  owners, 
Woodruff,  to  the  matches.  It  is  now  too  late  for  Whitcomb 
to  deny  this,  and  avail  himself  of  this  use  of  the  mare  to 
sustain  any  action.  The  assent  of  Woodruff,  under  the  cir- 
cumstances, is  a  full  protection  to  the  defendant. 

jB.  M.  Harringtonj  for  the  respondent.  I.  At  common 
law  and  by  the  statute,  amendments  were  in  all  cases  in 
the  discretion  of  the  courts,  for  the  furtherance  of  justice. 
(3  Caines,  4i,  note.    4  id.  455.    2  J?.  iS'.  42, 44,  §§  1,  4) 

II.  When  there  is  a  defect,  imperfection  or  omission  in  any 
pleading,  whether  in  substance  or  in  form,  and  the  issue  joined 
be  such  as  necessarily  required  on  the  trial,  proof  of  the  facts  so 
defectively  or  imperfectly  stated,  and  without  which  it  is  not 
to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give  a  verdict,  or  the  jury  would  have  given  it,  such  de- 
fect is  cured  by  the  verdict.  (11  Wend.  374.  5  B.  dk 
Aid.  27.) 

III.  After  a  verdict  shall  have  been  rendered  in  any  cause, 
the  judgment  shall  not  be  stayed,  or  reversed  or  impaired 
'^  for  omitting  any  allegation  or  averment  of  any  matter, 
without  proving  which,  the  jury  should  not  have  given  such 
verdict."  (2  B.  S.  424,  §  4,  'subd.  9.  6  Wend.  506.  11 
John.  141.     6  Cowen,  225.     9  id.  194.) 

lY.  Full  power  and  authority  was  given  to  the  court  on 
the  trial  to  make  the  amendment  it  did,  by  §  173  of  the  code, 
'^  by  inserting  other  allegations  material  to  the  case,''  «  «  « 
and  ^^  by  conforming  the  pleading  or  proceeding  to  the  facta 
proved."  The  code  has  not  repealed  the  statutes  of  jeofails 
and  amendments  of  the  revised  statutes.  The  amendments 
allowed  by  the  code  are  to  be  considered  as  further  powers  of 
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amendment  conferred  upon  the  courts.  {Brown  v.  Babcockj 
3  Eow.  Pr.  B.  305.  Bows  v.  Oreen,  3  How.  390.)  The  court, 
in  its  discretion,  has  an  extraordinary  power,  even  after  judg- 
ment, to  allow  a  pleading  to  be  amended,  hy  inserting  new 
allegations,  material  to  the  case.  (Field  v.  Hatvxhurst, 
9  How.  75.)  The  granting  or  denial  of  a  motion  upon  the 
trial  so  to  amend,  rests  in  the  discretion  of  the  judge,  and 
his  decision,  therefore,  is  not  a  proper  subject  of  exception. 
It  cannot  be  reviewed  in  an  appellate  court,  (N,  Y,  Marbled 
Iron  Works  v.  Smith,  4  Duer,  362.)  An  amendment  of  the 
complaint,  though  it  change  the  cause  of  action,  will  be 
allowed  if  the  claim  remains  the  same.  The  cause  of  action 
is  the  statement  of  the  facts  upon  which  the  party  founds  his 
claim  for  relief.  The  "  claim"  is  the  particular  relief  sought. 
(Chapman  v.  Webb,  6  How,  390.  Lane  v.  Beam,  1  Abb.  65. 
Miller  v.  Oarling,  12  How.  203.  Hagins  v.  DeHart,  Id. 
322.  Hall  V.  Gould,  3  Kern.  127.  Corning  v.  Coming, 
2  Seld.  97.  Fox  v.  Hunt,  8  How.  12.  Bate  v.  Graham, 
1  Kern.  237.  Clark  v.  Dales,  20  Barb.  42.  McComber  v. 
Granite  Iron  Co.,  15  N.  T,  Rep.  495.  Lake  Ontario  R.  R. 
Co.  V.  Marvine,  18  id.  585.  Russell  v.  Conn,  20  id.  81. 
Pratt  V.  Hudson  River  R.  R.,  21  id.  305.  N.  Y.  Ice  Co. 
V.  North  Western  Ins.  Co.,  23  id.  357.) 

Clbrke,  J.  I.  The  original  complaint  alleges  the  con- 
version of  the  mare,  by  the  defendant,  and  demands  damages 
*'by  reason  thereof."  This,  therefore,  is  an  action  ex  delicto; 
and,  in  order  to  sustain  it,  it  was  necessary  to  show,  by  the 
contract,  that  the  plaintiff  was  entitled  to  the  possession,  at 
the  time  of  the  alleged  conversion.  The  contract,  however, 
is  clearly  a  contract  to  sell  and  give  possession  to  the  plaintiff 
at  a  future  day,  on  the  payment  of  $900.  In  short,  it  is  an 
executory  and  not  an  executed  contract.  It  does  not  transfer 
or  convey  the  property  and  possession  in  prcesenti,  but  in 
effect  promises  to  do  so  on  the  happening  of  a  future  event, 
at  a  specified  time.    This  is  too  plain  to  require  any  reference 
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to  authorities^  which  are  inDumerable.  One  will  suffice. 
{Joyce  y.  AdamSy  4  Sdd.  291.)  The  plaintiff  in  this  case 
was  to  forfeit  the  $100  paid  as  a  deposit  if  he  should  not 
within  thirty  days  pay  the  remaining  $900,  and  of  course  to 
hare  no  claim  to  the  mare.  Even  if  we  regard  this  contract 
c8  amounting  to  a  conditional  sale,  it  would  not  give  the 
plaintiff  a  right  to  maintain  an  action  for  her  conversiou. 
The  title  does  not  vest  in  the  purchaser  until  the  conditions 
are  complied  with.    (  Van  Buskirk  v.  PurifUon^  2  Hall^  561.) 

The  provision  in  the  contract  that  Whitcomb  was  to  pay 
the  expenses  of  keeping  the  mare  while  in  the  possession  of 
Woodruff,  makes  no  difference.  This  was  a  part  of  the 
terms  or  consideration  of  the  sale;  one  of  the  conditions 
which  the  plaintiff  was  to  perform,  before  the  title  could  pass 
to  him.  Even  if  he  was  allowed  by  the  contract  to  take  the 
mare  into  his  own  possession,  and  keep  her  in  his  own  stable, 
it  may  well  be  doubted  whether,  under  the  conditions  of  this 
contract,  this  would  be  deemed  an  absolute  sale. 

On  the  evidence,  therefore,  the  action  for  damages  for  con- 
version could  not  be  maintained.  Without  a  right  at  least 
to  the  possession  of  a  thing,  this  kind  of  action  is  not  main- 
tainable. 

II.  Had  the  justice,  at  the  trial,  the  power  to  grant  an 
amendment  of  the  complaint  changing  the  action  from  one 
ex  delicto  to  an  action  ex  contractu  f  It  is  not  necessary  to 
dwell  upon  the  hardship  to  the  defendant  of  allowing  the 
plcdntiff  to  do  this  after  the  trial  under  the  original  com- 
plaint was  completed,  and  the  case  reserved  for  a  decision, 
without  giving  the  defendant  an  opportunity  of  a  defense 
under  the  new  aspect  of  the  case ;  for  it  is  certain  that  the 
justice  had  no  power  whatever  to  grant  the  amendment,  under 
such  circumstances.  An  amendment  which  will  change  the 
form  and  nature  of  the  action  from  tort  to  assumpsit  cannot 
be  granted,  after  the  whole  case  is  finished.  (Ban8om  v.  Wet" 
morcj  39  Barb.  104.)  I  do  not  think,  indeed,  that  the  amend- 
ment would  have  been  allowable  at  any  stage  of  the  trial.    As 
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in  Walter  v.  Bennett,  (16  N.  T.  Rep,  250,)  the  variaDoe  was 
not  one  which  could  be  disregarded,  or  amended,  under  the 
code  of  procedure,  but  is  a  failure  to  prove  the  alleged  cause 
of  action,  not  in  some  particulars  only,  but  in  its  entire  scope 
and  meaning. 

The  judgment  should  be  reversed  and  the  complaint  dis- 
missed, with  costs, 

Leonabd,  p.  J.  The  case  in  16  New  York  RqportB,  page 
250,  is  conclusive  against  the  power  of  the  judge  to  grant 
the  amendment  which  he  did.  There  must  be  a  new  taial,  I 
think.  We  have  not  the  authority  to  dismiss  the  complaint. 
(Code J  §  330.)  The  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Geo.  G.  Barnard,  J.  concuiTed. 

Judgment  reversed. 

[Nbw  Tobk  Gbnbbal  Tbbk,  May  2, 1864.    iMmird,  CUrke  and  Gmrf0  G» 
Banuardf  Justices. 


Demarest  vs.  The  Mayor,  &c.  of  the  city  of  New  York. 

By  the  act  of  1860  the  dty  inspector,  of  the  city  of  New  Tork,  was  empow* 
ered  to  appoint  health  wardens,  with  and  hy  the  comvent  of  the  board  of 
aldermen.  This  provision  was  not  repealed  or  nnVi^ed  by  the  amended 
charter  of  1857. 

The  city  inspector  has  not  power  to  remove  a  health  warden,  without  the 
concurrence  of  the  board  of  aldermen. 

Health  wardens  are  not  subject  to  removal  as  clerks,  uAder  the  21st  section 
of  the  amended  charter  of  1857,  which  provides  that  tho  beads  of  depart- 
ments shall  have  power  to  appoint  and  remove  the  chiefs  of  bureaux  and 
clerks  in  their  respective  departments. 

THE  office  of  health  warden  has  existed  for  many  years,  in 
the  city  of  New  York.  By  the  act  of  1844,  {Laws  of 
1844,  p.  469,)  the  watch  department  of  the  city,  as  then 
organized,  was  abolished^  and  with  it  the  offices  of  health 
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iraideD^  fire  warden,  &c.  and  a  new  police  department  was 
created.  Captains  of  police  were  thereby  made  health  war- 
dens. (§  8.)  By  the  act  of  1846,  {Laws  of  1846,  p.  403,) 
the  police  department  was  reorganized,  the  officers  before 
mentioned,  with  others,  were  abolished,  and,  in  lien  thereof, 
certain  police  offices  were  created.  By  the  charter  of  1849, 
{Laws  of  1849,  p.  278,)  the  city  government  was  reorgan- 
ized, and  various  departments  and  bureaux  were  created. 
The  beads  of  departments  were  elected  by  the  people ;  the 
heads  of  bureaux  were  appointed  by  the  heads  of  depart- 
ments, with  the  consent  of  the  board  of  aldermen.  The 
common  council  were  empowered  to  establish  such  other 
bureaux  as  they  might  deem  the  public  interests  to  require. 
By  title  3,  of  the  act  of  1850,  relative  to  the  public  health 
in  the  city  of  New  York,  {Laws  of  1860,  p.  607,)  the  office 
of  health  warden  was  again  created,  and  the  city  inspector 
was  authorized  to  appoint,  with  and  by  the  consent  of  the 
board  of  aldermen,  so  many  health  wardens  as  the  common 
council  should  direct.  The  common  council  authorized  the 
appointment  of  one  for  each  ward.  The  health  wardens  are, 
by  this  act,  made  subject  to  the  supervision  and  control  of  the 
city  inspector.  In  1853  the  common  council  reorganized  the 
city  inspectors'  department — creating,  among  other  things,  a 
bureau  of  sanitary  inspection,  and  providing  that  the  chief 
officers  thereof  should  be  the  superintendent  of  sanitary  in- 
spection and  the  health  wardens.  They  also  provided  that  the 
health  wardens  might,  for  cause,  be  removed  from  office  by 
the  city  inspector.  {Pro.  of  both  Boards,  vol.  21,  p.  144.) 
By  the  charter  of  1857,  (1  Laws  of  1857,  p.  874,)  a  radical 
change  was  made  in  the  manner  of  appointment  of  subordi- 
nate officers  in  the  city  government ;  and  for  the  purpose  of 
making  the  heads  of  departments  responsible  in  some  meas- 
ure for  the  manner  in  which  the  business  of  their  departments 
was  managed,  it  was  provided  (§  21)  that  the  heads  of  de- 
partments should  have  power  to  appoint  and  remove  the 
chiefs  of  bureaux  and  clerks  in  their  respective  departments* 
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67  section  82,  page  885,  the  ordinance  of  1853,  above  named, 
is  continued  in  force.  In  1856  the  plaintiff  was  appointed 
to  the  oflSce  of  health  warden  of  the  ninth  ward,  by  the  city 
inspector,  with  the  consent  of  the  board  of  aldermen.  On 
the  30th  of  July,  1859,  Daniel  E.  Delavan,  then  city  inspec* 
tor,  removed  the  plaintiff  from  office  for  cause,  and  on  the 
1st  of  August,  1859,  appointed  Samuel  Beed  to  the  position 
by  an  appointment  in  writing.  Beed  qualified  on  the  2d  of 
August,  and  entered  immediately  upon  the  discharge  of  the 
duties  of  the  office,  and  received  the  salary  of  the  office  from 
that  time.  The  plaintiff  was  not  recognized  as  health  war- 
den after  the  Ist  of  August.  Though  aware  of  this  action 
of  the  city  inspector;  the  plaintiff  claimed  that  he  was  de 
Jure  health  warden  until  the  appointment  of  his  successor 
should  be  confirmed  by  the  board  of  aldermen.  Several 
others  making  a  similar  claim,  the  city  inspector,  to  obviate 
further  questions,  sent  in  the  names  of  his  appointees  to  the 
board  of  aldermen  on  the  30th  December,  1859,  who  con- 
firmed the  appointments.  This  suit  was  brought  by  the 
plaintiff  to  recover  the  salary  of  the  office  from  the  1st  of 
August  to  December  30,  1859.  The  plaintiff  had  judgment 
below,  and  the  defendants  appealed. 

H.  H,  Andersoriy  for  the  appellants. 

Geo.  W.  Morton,  for  the  respondent. 

By  the  Court,  Clebee,  J.  I  think  the  judgment  in  this 
case  should  be  affirmed,  for  the  reasons  stated  by  me  at  spe- 
cial term,  in  the  following  opinion  : 

The  question  to  be  determined  in  this  case  is,  whether  the 
city  inspector  has  power  to  remove  a  health  warden  without 
the  concurrence  of  the  board  of  aldermen.  By  the  act  of 
1850,  the  city  inspector  is  empowered  to  appoint  health  war- 
dens, with  and  by  the  consent  of  the  board  of  aldermen. 
Laws  of  1850,  jp.  607.)    Has  this  provision  been  repealed  or 
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nullified  by  the  legislature  ?  I  see  nothing  in  tho^charter  of 
1857  which  can  be  deemed  to  have  that  effect.  Section  21, 
indeed,  authorizes  the  city  inspector,  as  well  as  the  heads  of 
departments  of  the  municipal  gorernment,  to  remove  the 
chiefs  of  bureaux  and  clerks  in  their  respective  departments ; 
but  it  would  be  a  very  strained  construction  to  say  that  this 
extends  to  health  wardens.  They  -are  neither  chiefs  of  bu- 
reaux nor  are  they  clerks.  The  object  of  this  section,  I 
think,  was  to  give  the  head  of  the  department  control  over 
the  persons  connected  with  the  direction  and  routine  of  the 
bureaux,  and  not  over  subordinates,  whose  duties  were  to  be 
performed  elsewhere,  and  at  a  distance  from  the  office  where 
the  general  direction  and  routine  of  the  business  of  the  de- 
partment were  to  be  transacted. 

If  there  is  any  ordinance  unrepealed  of  the  common  coun- 
cil, conferring  on  the  city  inspector  the  exclusive  power  of 
appointment  of  health  wardens,  it  is  void.  Such  an  assump- 
tion of  authority  would  be  in  contravention  of  the  act  of 
1850,  which,  so  far  as  I  am  able  to  ascertain,  has  not  been 
repealed  or  nullified  by  any  subsequent  act  of  the  legislature. 
I  think,  however,  that  the  provision  of  the  7th  section  of  the 
ordinance  of  1853  no  longer  exists.  Every  section  of  that 
ordinance  was  incorporated  in  the  revision  of  the  ordinances 
adopted  in  1859,  and  thus  the  latter  was  substituted  in  its 
place ;  withdrawing  the  power  of  removal  from  the  city 
inspector  alone. 

The  plaintiff,  not  having  been  legally  removed,  and  his 
successor  not  having  been  legally  appointed  until  the  30th  of 
December,  1859,  he  is  entitled  to  payment  for  his  salary 
from  July,  1859,  to  that  day.  Amount,  with  interest,  to  be 
computed. 

Leonabd,  J.  The  act  of  the  legislature,  {Laws  of  1850, 
p.  607,).  which  created  the  office  of  health  warden,  author- 
ized the  city  inspector  to  appoint  so  many,  with  the  consent 
of  the  board  of  aldermen^  as  the  common  council  or  the  board 
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of  health  ijiould  direct.  The  question  in  this  case  is  solved 
by  determining  whether  any  other  body  has  the  power  of  re- 
moving the  health  wardens  from  office.  In  1853,  the  com- 
mon council  created  a  bureau  of  sanitary  inspection,  which 
included  a  superintendent  and  the  health  wardens.  It  was 
also  provided  by  the  city  authorities  that  the  city  inspector, 
who  is  the  head  of  the  department  which  includes  that  bu- 
reau, might  remove  the  health  wardens  for  cause.  This 
ordinance  was  inconsistent  with  the  rule  of  the  common  law 
in  regard  to  the  exercise  of  the  power  of  removal.  The  act 
of  1850  did  not  provide  for  the  removal  of  the  wardens  in 
terms,  but  the  appointing  power  had  the  power  of  removal 
by  the  common  law,  in  the  absence  of  any  express  provision 
of  the  statute  law  on  the  subject.  Whether  the  ordinance 
had  the  effect  to  change  this  rule  of  the  common  law,  it  is 
not  necessary  to  discuss. 

The  amendments  to  the  city  charter,  adopted  by  the  legis- 
lature in  1857  {Laws,  p.  885,  §  32,)  declared  that  the  exist- 
ing ordinances  should  apply  to  the  department,  when  not 
inconsistent  with  the  charter,  until  the  common  council 
should  otherwise  direct.  It  is  clear,  I  think,  from  these  laws 
and  the  ordinance,  that  the  city  inspector  had  the  power  of 
removing  the  health  wardens,  from  the  time  of  the  amend- 
ment of  the  city  charter  in  1857,  until  the  revised  ordinances 
were  adopted  in  1859.  The  bureau  of  sanitary  inspection, 
&c.  is  in  the  department  of  the  city  inspector.  (  Valentine's 
Corporation  Ordinances,  pp.  157,  162.)  These  ordinances 
provide  (  §  44,  p,  166,)  that  the  health  wardens  shall  be  ap- 
pointed as  by  law  provided.  This  ordinance  recognizes  the 
existence  of  the  power  of  appointment  under  the  act  of  1850, 
because  there  is  no  other  statute  law  on  the  subject,  except 
so  far  as  the  amended  charter  affects  it  by  implication, 
arising  from  the  32d  section.  Nothing  is  said  in  the  revised 
ordinances  about  removing  the  wardens.  None  of  the  pre- 
vious ordinances  were  continued  in  force  under  this  revision^ 
but  it  operated  as  a  repeal  of  the  former. 
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I  am  of  the  opinion,  therefore,  that  the  city  in§pector  had 
not  the  power  of  removing  the  wardens  under  the  authority 
derived  from  the  ordinances  of  1853,  after  the  adoption  of 
the  revised  ordinances  in  1859. 

The  power  of  removal  is  also  claimed  for  the  city  inspector, 
under  section  21  of  the  amended  charter  of  1857,  which  pro- 
vides that  the  heads  of  departments  shall  have  power  to 
appoint  and  remove  the  chiefs  of  bureaux  and  clerks  in  their 
respective  departments.  The  revised  ordinances  continue  the 
bureau  of  sanitary  inspection  and  street  cleaning,  under  the 
central  of  a  chief,  who  is  called  the  "superintendent  of  sani- 
tary inspection/'  ( Valentine's  Ord.  chap.  7,  art  3,  §  31.) 
There  are  clerks  named  in  this  chapter  whose  duties  are  con- 
nected with  the  bureau  of  sanitary  inspection,  and  the  duties 
and  direction  of  the  health  wardens  are  also  there  men- 
tioned. (§  44)  But  the  duties  of  the  wardens  are  particu- 
larly defined  in  the  act  of  1850,  and  they  are  there  subjected 
to  the  control  and  supervision  of  the  city  inspector.  They 
are  to  be  employed  in  carrying  out  the  provisions  of  that  act, 
the  rules  and  regulations  of  the  board  of  health,  the  laws  and 
ordinances  of  the  common  council,  and  the  laws  of  the  state 
relating  to  the  public  health.  For  the  purpose  of  carrying 
the  act  into  effect,  the  mayor  and  the  common  council  were 
declared  to  be  the  "  Board  of  Health  of  the  city  of  New 
York,"  when  acting  in  relation  to  the  public  health  of  the 
said  city,  and  the  mayor  is  declared  to  be  the  president  of 
such  board.  The  wardens  are  appointed  by  virtue  of  this  act, 
and  are  oflScials  under  the  law  creating  the  present  organiza- 
tion of  the  board  of  health.  They  do  not  hold  office  under 
authority  derived  from  the  city  charter.  For  these  reasons, 
1  am  of  the  opinion  that  the  health  wardens  are  not  subject 
to  removal  as  clerks  under  the  2l8t  section  of  the  amended 
charter.  There  can  be  no  ground  for  holding  them  to  be 
heads  of  departments.  If  they  were  appointed  as  officers 
under  the  charter,  there  would  be  no  difficulty,  in  my  opin- 
ion, in  holding  that  they  were  subject  to  removal  under  the 
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deBignation^of  clerks.  A  clerk  is  an  "assistant,"  a  "subor- 
dinate."   {Vide  Worcester's  Dictionary.) 

There  could  be  no  good  reason  for  holding  that  the  legis- 
lature intended  that  the  city  inspector  might  remove  the 
chiefs  of  bureaux,  but  not  a  minor  subordinate  in  the  same 
department,  because  he  was  known  by  an  official  title  differ- 
ent from  that  of  a  clerk. 

I  concur  in  affirming  the  judgment,  with  costs. 

SuTHEBLAND,  J.  coucurred. 

Judgment  affirmed. 

[New  Yobk  Gbkbbal  Tbbh,  May  2, 1864.    Leonard,  Clerke  and  SutherUmd, 
Jostices.] 
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42b      id2  A.  &  S.  Bendit  vs,  Annesley  &  Ferbib. 

1    40Mifln92| 

Under  the  code,  no  formal  conclusion  to  an  answer  being  requisite,  and  no 
judgment  or  relief  being  required  to  be  prayed  for,  except  when  the  de- 
fendant asks  affirmative  relief  against  the  plaintiff,  an  answer  specially 
setting  up  the  defense  of  payment,  and  demanding  that  the  complaint  be 
dismissed,  and  judgment  for  costs,  is  good ;  although  it  does  not  pray 
judgment  whether  the  plaintiff  shall  further  maintain  his  action. 

As  between  the  plaintiff  and  defendant,  in  the  absence  of  any  fraudulent  col- 
lusion to  deprive  the  attorney  of  his  costs,  the  plaintiff  having,  after  suit 
brought,  accepted  the  debt,  interest  and  expenses  of  protest,  the  principal 
becomes  extinguished,  and  the  incident — the  costs — goes  with  it. 

APPEAL  from  a  judgment  entered  in  favor  of  the  defend- 
ants for  costs,  on  a  trial  at  the  circuit.  The  plaintiffs, 
on  the  Ist  day  of  November,  1862,  brought  an  action  on  a 
promissory  note  against  the  defendants.  On  the  same  day, 
and  after  service  of  the  complaint,  the  defendants  sent  their 
certified  check  to  the  plaintiffs  for  the  amount  of  the  note, 
interest  and  protest,  which  the  plaintiffs  unqualifiedly  accept- 
ed. On  the  17th  day  of  November  following,  the  plaintiffs 
duly  notified  the  defendants  that  payment  of  the  face  of  the 
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note,  interest  and  protest,  would  not  settle  the  action,  but 
that  the  costs  must  be  paid.  On  the  2l8t  of  November,  the 
defendants  interposed  their  answer,  setting  up  payment  and 
demanding  that  the  complaint  be  dismissed,  and  judgment 
for  costs.  The  only  issue  in  the  case,  was  whether,  under  the 
circumstances,  the  answer  of  the  defendants  of  payment,  and 
proof  of  the  same,  prevented  a  recovery  by  the  plaintiffs.  On 
th^e  proven,  as  well  as  concedeil  facts,  the  judge  dismissed 
the  complaint.  The  action  was  tried  by  the  court  without 
a  jury. 

W.  H.  Tefftj  for  the  appellants. 

8.  O.  Courtney^  for  the  respondents. 

By  the  Courty  Geo.  G.  Barnard,  J.  As  the  law  stood 
prior  to  the  code,  a  payment  after  suit  brought  had  to  be 
pleaded  specially  in  bar  of  the  farther  continuance  of  the  ac- 
tion, and  not  in  bar  of  the  action  generally.  (Boyd  v. 
WtekSj  2  Denio,  321.)  This  was  the  doctrine  at  the  time 
when  every  plea  was  required  to  have  a  formal  conclusion. 
Under  the  code,  no  formal  conclusion  is  required,  and  no 
judgment  or  relief  is  required  to  be  prayed  for,  except  when 
the  defendant  asks  affirmative  relief  against  the  plaintiff. 

The  answer  in  this  case  specially  set  up  the  payment,  and 
would  have  been  good  under  the  old  system  if  it  had  prayed 
judgment  whether  the  plaintiff  should  further  maintain  his 
action.  As  the  code  has  abrogated  the  necessity  for  any 
prayer,  I  think  the  answer  now  good,  although  it  demands 
that  the  complaint  be  dismissed  and  judgment  for  costs. 

Even  if  a  prayer  were  required,  to  an  answer,  and  the 
prayer  in  question  were  technically  wrong,  yet  as  evidence 
was  received  under  the  answer  without  objection,  and  fully 
sustained  it,  the  judge,  under  the  liberal  powers  of  amend- 
ment given  by  the  code,  was  justified  in  disregarding  the 
technical  defect. 

Vol.  XLII.  13 
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I  do  not  regret  coming  to  this  conclasion ;  for  after  the 
payment  of  the  note  it  is  obvious  that  the  only  motive  in 
prosecuting  the  suit  was  to  get  the  small  amount  of  costs 
which  had  accrued ;  which  costs  I  think  the  defendants, 
under  the  circumstances  of  this  case,  were  not  liable  for. 
Costs  of  a  suit  are  but  an  incident  to  the  debt  to  recover 
which  the  action  is  brought.  The  extinction  of  the  princi- 
pal carries  with  it  the  incident. 

If  the  plaintiffs  meant  to  insist  on  the  payment  of  the 
accrued  costs,  they  should  have  refused  to  receive  the  pay- 
ment of  the  debt  unless  the  costs  were  also  paid. 

As  between  the  plaintiffs  and  defendants,  (there  being  no 
fraudulent  collusion  to  deprive  the  attorney  of  his  costs,)  the 
plaintiffs  having  accepted  debt,  interest  and  protest,  the 
principal  became  extinguished,  and  the  incident — the  costs — 
went  with  it. 

Judgment  affirmed  with  costs. 

[New  Yobk  Qexbral  Tbrh,  May  2,  1864.    Leonardf   Clerke  and  Geo.  G. 
Barnard f  Justices.] 


i5ap3io|  Goodwin  vs.  Kelly,  Sheriff,  &c. 

A  married  woman  may  act  as  the  agent  of  her  husband,  and  snch  a^^ency 
may  be  created  either  verbally  or  by  writing.  The  addition  of  a  seal  to 
the  writing  appointing  her,  will  not  have  the  effect  to  destroy  the  agency. 

If  property  mortgaged  is  in  the  possession  of  a  third  person,  an  immediate 
delivery  is  not  necessary. 

Where  the  vendor  was  absent,  and  the  property  sold  was  in  the  ware  room 
formerly  occupied  by  him  and  his  partner,  B.,  but  then  occupied  by  such 
partner  only ;  and  shortly  after  the  execution  of  the  bill  of  sale,  the  pur- 
chaser demanded  the  goods  of  B.,  but  upon  his  claiming  the  payment  of 
conynissions  on  the  sale  to  the  purchaser,  before  he  would  give  up  the 
property,  and  suggesting  that  there  was  a  prospect  of  his  selling  a  portion 
of  it,  the  property  was  left  with  him ;  Seid  that  the  above  rule  was  appli- 
cable to  the  case. 
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Where  G.,  upon  obtaimng  $200  from  the  plaintiff;  told  him  she  would  retnm 
it  if  she  oonld,  or  if  not,  that  she  would  sell  certain  property  to  him  for 
f  1000,  if  he  could  make  an  arrangement ;  Sdd  that  it  was  a  question  for 
the  jury  to  determine,  whether  this  was  a  mere  mortgage,  or  an  absolute 
sale,  under  proper  directions  from  the  court. 

And  that,  the  jury  having  given  a  general  verdict,  the  court  could  not  say 
but  that  such  verdict  was  arrived  at  on  the  ground  that  the  transaction 
was  an  absolute  sale. 

That,  assuming  the  Jury  to  have  found  it  to  be  an  absolute  sale,  then,  If  It 
were  made  in  good  faith  and  without  intent  to  defraud  creditors  or  pur- 
chasers, it  was  valid ;  even  though  there  were  no  immediate  actual  and 
continued  change  of  possession. 

THE  plaintiff  sued  to  recover  the  value  of  a  quantity  of 
statuary,  of  which  he  claimed  to  be  the  owner,  under  a 
bill  of  sale  executed  to  him,  in  the  name  of  Ottaviano  Gori, 
by  Catharine  Gori,  his  attorney,  dated  November  23,  1859| 
consideration  expressed  $1000.  The  defendant  levied  upon 
the  property  January  31,  1860,  under  an  execution  based 
upon  a  judgment  of  this  court,  in  favor  of  Harrison  against 
Gori,  rendered  January  16,  1860.  The  property  was,  at  the 
time  of  the  alleged  sale  and  at  the  time  of  the  levy,  on  the 
premises  of  the  vendor,  895  Broadway.  There  was  no  re- 
moval of  it.  There  was  no  money  paid  at  the  time  of 
execution  and  delivery  of  the  bill  of  sale,  but  Mrs.  Gori  tes- 
tified that,  on  the  next  day,  the  plaintiff  let  her  have  his 
note  for  $300 ;  that  prior  thereto  she  had  of  him  $200 ;  not 
on  her  husband's  but  on  her  own  responsibility,  and  after- 
wards she  had  $500,  and  that  in  reference  to  the  sale  of  the 
property,  the  arrangement  was,  "/foZrf  him  if  he  wiahedy  I 
would  sell  him  the  property ^  or  if  I  could  return  him  the 
money  I  would  do  so;  if  not,  and  he  could  make  an 
arrangement,  he  could  have  the  property  for  $1000.  Those 
were  the  terms  agreed  upon'* 

The  property  originally  belonged  to  Ottaviano  Gori,  who 
had  formerly  done  business  at  895  Broadway,  and  had  been 
left  there  by  him,  when  he  moved  to  a  new  establishment  at 
Slst  street,  in  the  care  of  Alfred  Bourlier,  who  was  his  part- 
ner in  the  sale  of  certain  marble  articles,  and  who,  by  bis 


198       CASES  IN  THE  SUPREME  COURT. 

Goodwin  v,  Kelly. 

partnership  agreement  was  to  have  the  personal  charge  of 
that  business.  On  the  30th  of  June.  1859,  Ottaviano  G-ori 
gave  a  general  power  of  attorney  to  Catharine  Grori  his  wife, 
which  was  acknowledged  before  a  commissioner  of  deeds,  on 
the  2d  of  July,  1850.  November  19,  1859,  Mr.  Gori  went 
to  Italy.  On  the  23d  November,  1859,  Mrs.  Gori,  as  attor- 
ney for  her  husband,  sold  the  property  in  dispute  to  the 
plaintiff  for  $1000.  The  bill  of  sale  was  acknowledged  the 
same  day,  but  there  was  no  evidence  that  it  was  ever  filed. 
In  December,  1859,  the  plaintiff  went  with  a  truck  to  get  the 
goods,  but  was  told  by  Bourlier  that  he  had  a  customer  for 
one  of  the  monuments,  and  that  they  had  better  be  left  with 
him.  The  defendant  took  but  two  exceptions ;  one,  that  a 
power  of  attorney  made  by  a  married  man  to  his  wife  is  in- 
valid, and  the  other,  that  the  court  refused  to  direct  a  ver- 
dict for  the  defendant.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  for  $1000,  and  the  defendant  appealed  from 
the  judgment. 

A.  J,  Vanderpoel,  for  the  defendant. 

8,  W.  &  a.  B.  Itoosevettj  for  the  respondent 

By  the  Court y  Geo.  G.  Babnard,  J.  An  objection  was 
raised  to  the  reception  of  a  power  of  attorney  by  the  hus- 
band to  the  wife.  No  authorities  were  cited  in  support  of 
the  objection.  It  is  well  established  that  a  married  woman 
may  act  as  the  agent  of  her  husband,  and  such  agency  may 
be  created  either  verbally  or  by  writing.  An  addition  of  a 
seal  to  the  writing  surely  cannot  have  the  effect  to  destroy 
the  agency. 

The  appellant  insists  that  the  bill  of  sale  was  in  effect  a 
mortgage,  and  there  being  no  immediate,  actual  and  con- 
tinued change  of  possession  of  the  property,  and  the  paper 
not  being  filed,  that  it  was  absolutely  void  against  the 
defendant.    Assuming,  for  the  moment,  that  the  instrument 
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a  mortgage,  the  question  tarns  upon  whether  there  was 
a  change  of  possession ;  and  if  not,  what  effect  the  want  of 
it  has. 

It  appears  that  Gori  himself  was  absent,  and  the  prop* 
erty  was  in  the  ware  room  formerly  of  Gori  &  Bourlier,  but 
then  of  Bourlier  only.  There  is  some  evidence  that  within 
a  week  after  the  execution  of  the  paper,  the  plaintiff  de- 
manded the  goods  of  Bourlier,  and  for  reasons  suggested  by 
Bourlier  it  was  left  in  his  possession.  There  is  evidence  to 
the  effect  that  Bourlier  demanded  commissions  on  the  sale  to 
the  plaintiff  before  he  would  give  up  the  property. 

If  property  mortgaged  is  in  the  possession  of  a  third 
person,  an  immediate  delivery  is  not  necessary.  (Nash  v. 
Elj/y  19  Wend.  523.)  I  am  inclined  to  think  that  the  rule 
in  Nash  v.  Uly  is  applicable  to  this  case,  upon  the  above 
facts.  As  there  are  no  exceptions  to  the  charge,  we  must 
assume  that  it  was  left  to  the  jury  to  determine  whether  the 
transaction  was  made  in  good  faith  and  without  an  intent  to 
defraud  creditors  or  purchasers. 

The  jury  have  by  their  verdict  found  that  the  transaction 
was  bonafide^  &c.  and  their  verdict  does  not  so  greatly  pre- 
ponderate against  the  evidence  as  to  justify  interference :  so 
that,  even  if  the  transaction  be  considered  a  mortgage,  the 
judgment  should  be  affirmed. 

But  I  think  that  the  transaction  in  question  was  not  a 
mortgage.  The  appellant's  counsel  refers  to  the  following 
proof:  "I  told  him,  if  he  wished,  I  would  sell  him  the 
property  for  $1000 ;  or  if  I  could  return  him  the  money  I 
would  do  so ;  if  not,  and  he  could  make  an  arrangement,  he 
could  have  the  property  for  $1000."  That  proof  must  be 
taken  in  connection  with  all  the  evidence.  Mrs.  Gori  had 
testified  that  the  plaintiff  had  some  time  before  loaned  her 
$200.  She  was  then  asked  what  was  said  about  that  $200, 
in  reference  to  this  sale.  In  answer  to  this  question  she 
gives  the  proof  relied  on  by  the  appellant.  This  proof  is 
susceptible  of  the  construction  that  when  Mrs.  Gori  got  the 
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$200,  she  said  to  the  p1aiiiti£f  she  would  retam  it  if  she 
could^  or  if  not  she  would  sell  the  property  for  $1000,  if  he 
could  make  an  arrangement.  It  was  a  question  for  the  jury 
to  determine,  upon  all  the  evidence,  whether  this  was  a  mere 
mortgage  or  an  absolute  sale,  under  proper  direction  from  the 
court.  That  the  judge  gave  the  proper  directions  must  be 
assumed,  as  there  are  no  exceptions  to  his  charge. 

As  the  jury  have  given  a  general  verdict,  the  court  cannot 
say  but  that  such  verdict  was  arrived  at  on  the  ground  that 
the  transaction  was  an  absolute  sale.  The  proof  does  not  so 
preponderate  as  to  call  for  interference  with  the  verdict  on 
this  point  Assuming  the  jury  to  have  found  this  to  be  an 
absolute  sale,  then,  if  it  were  made  in  good  faith,  and  with- 
out intent  to  defraud  creditors  or  purchasers,  it  is  valid,  even 
though  there  were  no  immediate,  actual  and  continued  change 
of  possession.  Upon  this  question  there  was  sufficient  evi- 
dence to  take  the  case  to  the  jury,  under  proper  instructions 
from  the  court.  The  instructions  given  must  be  assumed  to 
have  been  proper,  as  there  are  no  exceptions.  The  jury 
having  found  in  the  plaintiff's  favor,  their  finding  is  conclu- 
sive on  the  point,  as  the  evidence  docs  not  strongly  prepon- 
derate against  their  verdict. 

Judgment  affirmed,  with  costs. 

[New  Tobk  Osvibal  Tbbm,  Maj  2,  ISei    Lwnardf  CUrU  and  Cho,  (?.  Bar- 
nardf  Justices.] 
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In  actions  for  the  breach  of  a  contract,  or  in  actions  on  an  indemnity  bond,  if 
the  plaintiff  states  no  special  damaiipes,  in  his  complaint,  he  is  confined. 

■ 

in  his  recorerj,  to  snch  only  as  arise  fh>m  the  breach,  and  then  only  to 
such  as  are  proximate,  and  are  the  fair,  legal  and  natural  result  of  the  act 
prorided  against. 
The  condition  of  a  bond  given  by  the  plaintiff  in  an  attachment  suit  to  the 
owner  of  the  Tessel  on  board  of  which  the  goods  attached  were,  was  that 
the  obligors  should  pay  *'  all  expenses,  damages  and  charges  which  might 
be  incurred  by  the  owner  or  master  of  the  schooner,  or  to  which  they  might 
be  subjected,  for  unloading  said  goods  from  said  Tessel,  and  for  all  neces- 
sary detention  of  said  vessel  for  that  purpose."  Beld  that  the  obligee  was 
not  entitled  to  recorer,  upon  the  bond,  in  addition  to  the  expenses,  dam- 
ages and  charges  alleged  to  have  been  directly  and  immediately  incurred 
by  him,  in  unloading  the  merchandise  from  the  schooner,  compensation  for 
legal  expenses  to  which  he  has  been  subjected  in  defending  a  suit  in  Flor- 
ida, commenced  against  the  schooner,  by  the  consignees  of  the  goods. 

IN  Angasty  1859,  William  H.  Sackett  and  others  com- 
menced an  action  in  this  court  against  Hardee  &  Good- 
bred,  of  Florida,  for  about  $500,  and  issued  an  attachment, 
under  which  the  sheriff  took  some  goods  on  board  the  schooner 
Julia  M.  Hallock,  then  lying  in  the  port  of  New  York,  bound 
for  Florida.  Thereupon  Belcher  &  Sackett,  defendants  in 
this  action,  executed  to  this  plaintiff  Hallock,  the  owner  of 
said  schooner,  a  bond,  in  the  penalty  of  $5000,  conditioned 
for  the  payment  of  '^all  expenses,  damages  and  charges 
which  might  be  incurred  by  the  owner  or  master  of  the 
schooner,  or  to  which  they  might  be  subjected,  for  unloading 
said  goods  from  said  yessel  and  for  all  necessary  detention  of 
said  vessel  for  that  purpose."  The  goods  so  attached  were 
taken  by  the  sheriff  from  the  schooner,  and  she  proceeded  on 
her  voyage.  Sackett  &  Co.  recovered  judgment  in  their  suit 
for  $584.15,  but  collected  nothing  upon  it.  After  the  arri- 
val of  the  vessel  at  Jacksonville,  in  Florida,  a  suit  was  com- 
menced against  said  schooner  in  the  United  States  Court,  by 
Hawkins  and  Hardee,  the  consignees  of  the  goods,  for  the 
recovery  of  the  same,  and  the  vessel  was  attached  by  the 
marshal,  and  remained  under  such  attachment  until  released 
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by  giving  bonds  according  to  law.  The  prasent  plaintiff; 
the  owner  of  the  vessel,  defended  said  action  and  employed 
counsel  for  that  purpose.  He  claimed  that  he  was  put  tc 
necessary  expenses  in  the  way  of  legal  fees,  amounting  iii 
all  to  $600,  and  which  fees  were  according  to  the  rate  of 
such  charges  in  Florida,  proper  and  reasonable.  In  April, 
1858,  the  plaintiff  Hallock  brought  this  action,  on  the  bond, 
claiming  to  recover  $1200  damages,  with  interest  from  the 
25th  September,  1857.  The  defendants  denied  the  claim. 
The  case  was  referred,  and  the  referee,  on  the  17th  May, 
1861,  reported  due  the  plaintiff  $1009.03.  This  amount 
was  made  up  of  the  following  items : 

Cost  of  ballast  to  replace  the  goods  removed,       $13  25 
Cost  of  labor  in  re-stowing  the  cargo,     .     .  30  00 

The  freight  on  the  goods  attached  and  removed,    45  61 
Demurrage  by  reason  of  the  unlading  of  the 

goods,  3  days,  a  $30  per  day,       ....     90  00 
Legal  expenses  in  Florida, 650  00 


$828  86 
Interest  from  9th  April,  1858, 180  17 

$1009  03 

For  this  amount  and  the  costs  of  the  action,  judgment  was 
entered  in  favor  of  the  plaintiff.  The  defendants  excepted 
to  the  findings  of  fact  and  conclusions  of  law  reported  by 
the  referee,  and  appealed  from  the  judgment. 

jB.  W.  Bonnet/y  for  the  appellants. 

Benedict^  Burr  dk  Benedict,  for  the  respondent. 

Clebke,  J.  In  addition  to  expenses,  damages,  and  chaises 
alleged  to  have  been  directly  and  immediately  incurred  by 
the  plaintiff  in  unloading  the  merchandise  from  the  schooner, 
mentioned  in  the  bond  upon  which  this  action  is  brought^ 
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he  also  clainui  compensation  for  legal  expenses  incarred  by 
him  in  defending  a  stdt  in  Florida  commenced  against  the 
schooner  by  the  consignees  of  the  said  merchandise.  The 
referee  allows  $650  for  these  legal  expenses.  Are  the  de- 
fendants liable  for  them,  nnder  the  bond  ?  The  condition 
of  the  obligation  provides  for  the  payment  of  all  expenses, 
damages  and  charges  which  may  be  incurred  by  the  owner 
or  master,  or  to  which  they  may  be  subjected,  for  unloading 
said  goods  from  the  vessel,  and  for  all  necessary  detention  of 
her  for  that  purpose.  The  complaint  sets  up  various  ex- 
penses, damages,  disbursements,  and  charges,  for  unloading  the 
goods  from  the  vessel,  and  for  her  detention  for  the  period 
of  five  days.  No  special  damages  are  stated.  The  defend- 
ants seem  to  have  executed  the  bond  as  sureties  for  the 
plaintiffs  in  the  action  in  which  the  process  attaching  these 
goods  was  issued. 

In  actions  for  the  breach  of  a  contract,  or  in  actions  on  an 
indemnity  bond,  if  the  plaintiff  states  no  special  damages  in 
his  complaint,  he  is  confined,  in  his  recovery,  to  such  only  as 
arise  from  the  breach,  and  then  only  to  such  as  are  proximate, 
and  are  the  fair,  legal  and  natural  result  of  the  act  provided 
against.  (Among  other  cases^  see  Armstrong  v.  Percy^ 
5  Wend.  535 ;  Groat  v.  Gillespie^  25  id.  383.)  The  expenses, 
damages  and  charges  which  may  be  incurred  by  the  master 
or  owner  of  the  vessel  in  question,  or  to  which  they  may  be 
subjected,  for  unloading  the  goods,  are,  as  in  the  cases  to 
which  I  have  referred,  the  necessary,  natural  and  proximate 
damages  resulting  from  this  unloading,  and  not  the  expenses 
to  which  they  may  be  subjected  bynny  person  in  Florida,  who 
may  suppose  that  he  had  a  right  to  have  those  goods  delivered 
to  him  there,  notwithstanding  that  they  had  been  taken 
from  the  schooner  in  New  York  by  legal  process,  regular  and 
valid. 

In  addition  to  these  considerations,  the  defendants  are 
sureties ;  and  even  if  the  language  of  the  obligation  admit- 
ted of  any  hesitation  as  to  the  applicability  of  these  princi- 
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pies  to  the  present  case,  in  analogy  to  that  indulgence  ^nth 
which  sureties  are  regarded,  they  would  be  entitled  to  the 
benefit  of  the  doubt. 

The  evidence  referred  to  by  the  appellants'  counsel  would 
have  been  inadmissible^  if  properly  excepted  to.  But  no 
proper  exception  was  taken» 

The  judgment  should  be  affirmed,  on  the  condition  men- 
tioned in  Judge  Sutherland's  opinion,  and  reversed,  as  he 
directs,  if  the  condition  shall  not  be  complied  with. 

Sutherland,  J.  The  $650  for  legal  expenses  clearly  was 
not  allowable.  I  have  a  good  deal  of  doubt  whether  the 
item  of  $45.61  for  freight  on  goods  attached  &c.  was  allow- 
able ;  but,  upon  the  whole,  I  think  the  order  should  be  that 
the  judgment  be  affirmed  on  condition  that  the  plaintiff 
deduct  therefrom  the  $650,  with  interest.  If  the  plaintiff 
does  not  consent  to  make  this  deduction,  within  a  certain 
number  of  days  to  be  fixed  by  the  order,  then  the  judgment 
to  be  reversed,  without  costs  to  either  party,  as  against  the 
other,  on  this  appeal. 


Leonard,  J.  dissented. 


Judgment  accordingly. 


[New  Tobk  Qbsebal  Tebx,  May  2,  1864.    Ltotutrd,  Ckrh$  and  Buthif 
Umdf  Jufltioes.] 
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Thb  Pxopls,  ex  rd.  Amor  J.  Williamson  and  Josiah  W. 
Brown,  vs.  Jonathan  W.  Allen,  Gborgb  H.  Pursxb 
and  Christian  B.  Woodruff. 

The  justice  before  whom  proceedings  imder  the  revised  statutes  are  pending, 
to  obtain  the  deUverf  of  books  and  papers  pertaining  to  an  office,  most  ex- 
amine the  qaestion  of  the  title  of  the  respectire  claimants  to  the  office,  so 
Ikr  as  to  enable  him  to  determine  properly  the  question  to  be  submitted ; 
but  if  the  right  of  the  applicant  is  not  free  ttom  any  reasonable  doubt,  the 
summary  relief  provided  for  by  statute,  under  these  proceedings,  should 
be  denied.  If  the  title  of  the  applicant  to  the  office  is  free  from  "  reason- 
able doubt,"  he  is  absolutely  entitled  to  the  assistance  which  the  statute 
contemplates. 

When  proceedings  of  that  nature  are  brought  before  the  general  term  on 
eeriiorari,  it  is  the  duty  of  the  court  to  consider  the  claims  of  the  respec- 
tlTe  parties  to  the  office  in  dispute,  for  the  purpose  of  determining  whether 
or  not  the  title  is  free  from  reasonable  doubt,  and  thereupon  whether  the 
possession  of  the  books  and  papers  ought  to  be  granted  or  refrised  to  the 
applicants. 

It  was  the  plain  intention  of  the  legislature,  by  the  first  section  of  the  act  of 
April  14, 1859,  in  relation  to  taxes  and  assessments  in  the  city  of  New 
York,  which  establishes  a  permanent  system  of  annual  assessment  of  taxes, 
and  declares  that  immediately  on  the  passage  of  the  act  there  shall  be  ap- 
pointed, by  the  comptroller  of  the  dty,  three  commissioners,  who  shall 
form  a  board,  and  be  designated  commissioners  of  taxes  and  assessments 
for  the  dty  and  county  of  New  York,  who  shall  hold  their  office  for  the 
term  of  fire  years,  and  until  others  are  appointed  in  their  places,  to 
confer  the  power  of  appointment  of  the  board  of  commissioners  upon  the 
comptroller,  and  not  upon  the  individual  who  held  the  office  at  the  time 
the  act  was  passed. 

Such  authority  is  a  continuing  power,  by  which  the  comptroller  is  authorized 
to  appoint  other  commissioners,  at  the  expiration  of  the  term  of  five  years 
from  the  first  appointment. 

After  a  new  board  of  commissioners  has  been  appointed,  by  the  comptroller, 
the  former  board  is  no  longer  in  office  j  and  if  they  continue  to  hold  the 
books  and  papers  of  the  office,  they  detain  them  as  individuals  and  not  as 
the  board  of  commissioners.  Hence,  a  demand  upon  them  as  individuals 
is  suffident. 

CERTIOBABI  to  review  proceedings  instituted  before  the 
Hon.  Geo.  G.  Barnard,  under  the  provisions  of  the 
revised  statutes,  (1 B.  S.  124, 125,)  to  compel  the  delivery 
of  books  and  papers  hj  public  officers  to  their  successors. 
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John  McKeon  and  Wm,  Curtis  Noyea,  for  the  relators. 
Wm,  F,  Allen,  for  the  respondents. 

By  the  Court,  Leonard,  J.  Proceedings  were  instituted 
in  May  last,  before  the  Hon,  Geo.  Gt.  Barnard,  one  of  the 
justices  of  this  court,  by  Messrs.  Allen,  Purser  and  Wood- 
ruff, claiming  to  have  been  appointed  to  the  office  of  com- 
missioners of  taxes,  &c.  against  the  relators  here,  Messrs. 
Williamson  and  Brown,  who  were  before  that  time  the  in- 
cumbents, for  the  purpose  of  obtaining  possession  of  the 
books  and  papers  of  the  office,  which  the  relators  refused  to 
surrender  to  the  persons  who  had  been  so  appointed.  These 
proceedings  resulted  in  an  order  directing  the  relators  to  de- 
liver the  books  and  papers  to  the  new  appointees,  the  defend- 
ants, Allen  and  others,  or  that,  in  case  of  default,  they  be 
committed  to  prison.  These  proceedings  have  been  brought 
before  the  general  term  by  certiorari,  for  review. 

The  revised  statutes  declare  that  whenever  any  person 
shall  be  removed  from  office,  or  the  term  for  which  he  shall 
have  been  elected  or  appointed  shall  expire,  he  shall,  on  de- 
mand, deliver  over  to  his  successor,  all  the  books  and  papers 
in  his  custody,  as  such  officer,  or  in  any  way  appertaining  to 
his  office.  If  any  person  shall  neglect  or  refuse  to  deliver 
over  to  his  successor  any  books  or  papers,  such  successor  may 
make  complaint  thereof  to  any  justice  of  the  supreme  court, 
who  shall  grant  an  order  directing  the  person  so  refusing  to 
show  cause  before  him,  within  some  short  and  reasonable 
time,  why  he  should  not  be  compelled  to  deliver  the  same. 
At  the  time  appointed,  the  justice  shall  proceed  to  enquire 
into  the  circumstances,  and  unless  the  person  charged  with 
witholding  such  books  and  papers,  shall  make  affidavit  that 
he  has  truly  delivered  them  to  his  successor,  and  it  shall  ap- 
pear that  they  have  been  withheld,  the  justice  is  required,  by 
warrant,  to  commit  the  person  so  withholding  to  the  jail 
of  the  county,  until  he  shall  deliver  such  books  and  papers, 
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or  be  discharged  according  to  law ;  and  the  justice  is  author- 
ized to  issue  a  search  warrant  to  find  such  books  and  papers, 
and  bring  them  before  him.  (1  J2.  S.  125,  §§  50,  51,  52, 
53,54.) 

It  has  been  well  decided  that  this  statute  can  be  put  in 
operation  only  in  a  case  where  the  claimant  has  a  clear  prima 
facte  title  to  the  office,  free  from  reasonable  doubt.  (The 
People  Y.  StevenSj  5  Hill,  616,  631,  and  notCy  631  In  re 
Whiting,  2  Barb.  S.  C.  K  513.  In  re  Baker,  11  How.  Pr. 
B.  430.)  These  cases  also  hold,  as  well  as  numerous  others, 
that  in  a  case  free  from  reasonable  doubt  in  respect  to  the 
title  to  the  office,  it  is  the  duty  of  the  justice  to  proceed  and 
protect  the  party  elected  or  appointed  to  office,  against  the 
unlawful  witholding,  by  his  predecessors,  of  the  books  and 
papers  of  the  office.  (Cobee  v.  Davis,  8  How.  Pr.  R,  367.) 
In  the  cases  cited,  the  books  and  papers  were  withheld  under 
a  claim  of  title  to  the  office ;  and  the  judge  before  whom  the 
proceedings  were  pending,  found  it  necessary  to  look  into  the 
title,  for  the  purpose  of  ascertaining  whether  the  right  of  the 
applicant  was  free  from  reasonable  doubt.  Such  an  exami- 
nation is  not  a  trial  of  the  title  to  the  office,  because  that  is 
not  the  question  involved.  The  title  remains  wholly  unaf- 
fected by  the  decision  of  the  justice  upon  the  question  upon 
which  the  law  requires  him  to  pass,  when  a  proper  case  is 
presented,  by  proceedings  under  this  statute.  If  the  justice 
could  be  excluded  from  taking  cognizance  of  the  right  of  an 
applicant  for  the  possession  of  books  and  papers,  in  every 
case  where  a  plausible  argument  could  be  raised,  or  where 
the  right  or  title  to  the  office  might  depend  upon  evidence  to 
be  adduced  by  the  rival  claimants,  discarding,  in  the  case  of 
an  elective  office,  the  certificate  of  election,  and  permitting 
oral  testimony  of  fraud  or  irregularity  in  conducting  the 
election,  to  raise  a  doubt  in  his  mind  in  favor  of  the  party 
withholding  the  official  books,  there  would  be  few  cases  where 
relief  could  be  afforded  ;  and  the  statute  would  virtually  be- 
come obsolete  and  of  no  effect. 
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In  the  case  of  Bakery  cited  above  from  11  How.  Ft,  B, 
430,  he  claimed  to  withhold  the  books  and  papers  of  the 
office  of  supervisor,  on  the  ground  that  the  officers  conduct^ 
ing  the  election,  at  which  the  party  who  claimed  to  be  his 
successor  had  been  a  candidate  for  that  office  as  well  as  him- 
self, had  been  guilty  of  misconduct,  and  that  the  election 
was  irregular.  The  irregularities  and  misconduct  complained 
of  do  not  appear  to  have  been  disputed,  and  on  a  trial  of  the 
title  of  the  parties  to  the  office  in  question,  might  have  re- 
sulted in  favor  of  Baker,  who  had  been  the  incumbent  pre- 
vious to  the  election.  It  was  held  by  Judge  Theron  R. 
Strong  that  the  certificate  of  the  canvassers  was  prima  facie 
evidence  of  title  to  the  office,  and  conclusive  until  it  was 
overcome  by  judgment,  on  a  trial  of  the  question  of  title,  and 
Baker  was  held  to  be  properly  imprisoned  in  the  county  jail 
until  he  should  surrender  the  books  and  papers  of  the  office 
as  he  had  been  adjudged  to  do.  The  opinion  of  Justice 
Gierke,  of  this  court,  in  the  case  of  Bartlett,  decided  in  1854, 
and  reported  9  How.  Pr.  B.  p.  414,  is  directly  in  point. 
Judge  Gierke  says  in  that  case  that  '^the  object  is  to  compel 
the  delivery  of  the  books  and  papers  by  a  summary  proceed- 
ing, to  which  any  person  duly  appointed  to  an  office  is  abso- 
lutely entitled,  without  any  qualification  or  reservation.  The 
only  questions  to  be  ascertained  by  the  judge,  to  whom  the 
application  is  made,  are,  has  the  predecessor  been  legally 
removed,  and  has  the  claimant  been  legally  appointed.'' 
(p.  416.) 

The  opinions  in  the  celebrated  case  of  Conover  and  Develin 
nave  been  much  relied  on  by  the  learned  counsel  for  the  rela- 
tors in  this  case.  The  opinion  of  Judge  Peabody,  in  the 
Matter  of  Conover ^  {5  Abb.  Pr.  B.  74,)  has  been  cited  as  a 
con-ect  interpretation  of  the  law,  although  conceded  to  have 
been  badly  applied.  In  that  case  the  learned  judge  held  that 
Gonover  having  been  in  possession  of  the  books  and  papers 
of  the  office  of  street  commissioner,  and  having  in  one  in- 
stance performed  some  duty  pertaining  to  the  office,  he  waft 
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in  office  de  facto,  and  that  lie  would  not  look  into  the  title 
of  the  respective  claimants,  de  Jure;  that  the  abstract  right 
of  the  applicant  was  unimportant  where  possession  was 
clearly  shown ;  that  it  should  not  be  inquired  into  further 
than  to  see  that,  if  in  possession,  he  has  color  of  title;  that 
being  in  the  office  under  color  of  right,  he  should  have  the 
proceedings  to  get  the  books  and  papers ;  and  on  the  other 
hand,  that  having  the  best  possible  right  to  an  office,  one 
should  not  have  possession  of  the  books  and  papers  by  this 
proceeding,  while  it  is  apparent  he  is  not  in  the  occupancy 
of  office,  and  not  in  a  situation  to  exercise  the  functions  of 
it.  {Vide p.  79.)  This  amounts  to  a  denial  of  relief  while 
another  party  is  in  possession,  and  holds  under  a  claim,  how- 
ever unfounded,  that  he  is  entitled. 

Upon  this  theory,  the  learned  justice,  in  the  case  of  Oon- 
over,  closed  his  eyes  to  the  fact,  which  he  did  not  assume  to 
investigate,  that  Develin  had  the  clear  and  undoubted  right 
to  the  office  and  to  the  possession  of  the  books  and  papers. 
There  was  no  ground  for  a  reasonable  doubt  in  the  case  as 
to  the  right  of  Develin,  and  in  refusing  to  look  into  the 
question  of  title,  for  the  purpose  of  ascertaining  whether  it 
was  clear,  and  free  from  reasonable  doubt,  the  authority  of 
preceding  decisions  was  denied.  Having,  on  this  ground, 
overlooked  the  actual  rights  of  the  parties,  the  judge  pro- 
ceeded to  direct  the  delivery  of  the  books,  &c.  to  the  party 
who  had  no  title  to  the  office,  and  to  imprison  Develin  for 
not  complying  with  his  order. 

The  case  again  appears  in  the  same  volume,  (5  Abb,  Fr. 
R.,)  several  times.  The  opinion  of  Judge  Ingraham,  (page 
301,)  is  also  cited.  The  question  came  before  him  on  habeas 
corpus,  sued  out  by  Develin  to  obtain  his  discharge  from  the 
alleged  unlawful  detention  under  the  process  issued  in  the 
said  proceedings  before  Judge  Peabody.  The  question  of 
jurisdiction  to  grant  the  order  for  the  refusal  to  comply 
with  which  Develin  had  been  imprisoned,  was  the  only  sub- 
ject which  then  came  under  discussion. 
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Judge  Ingraham,  in  a  review  of  the  authorities,  showed 
that  Judge  Peabody  had  misapprehended  the  statute  under 
which  he  acted,  in  holding,  that  possession  under  color  of 
title,  or  the  possession  of  an  office  de  facto,  entitled  a  party 
to  the  books  and  papers  of  an  office  as  against  a  claimant  who 
was  entitled  to  them  de  Jure;  that  it  was  only  in  cases 
where  there  was  a  reasonable  doubt  as  to  the  title  to  the 
office,  that  relief  under  the  statute  in  question  was  to  be  re- 
fused. Judge  Ingraham,  after  admitting  that  he  could  not 
look  into  matters  of  fact  proven  before  Judge  Peabody,  and 
upon  which  he  had  passed,  proceeds  to  examine  the  state- 
ments of  Conover  in  respect  to  his  title  to  the  office,  con- 
tained in  the  papers  upo.n  which  his  application  was  founded, 
and  arrives  at  the  conclusion  that  Judge  Peabody  was 
"  without  jurisdiction  to  commit  Develin,  because  Conover 
showed  upon  the  face  of  his  papers  that  his  appointment 
was  unauthorized,  and  conferred  upon  him  no  authority  to 
take  or  hold  the  office,  and  because  he  sought  on  the  face  of 
his  complaint,  to  take  such  books  and  papers  from  another, 
who  claimed  to  hold  the  office  by  a  better  title  than  himself," 
(5  Abb.  P,  B,  315,)  and  he  directed  the  discharge  of  Develin 
from  detention. 

The  same  case  was  again  before  this  court  on  an  applica- 
tion for  a  certiorari,  and  Justice  Sutherland,  in  a  very  learned 
and  able  opinion,  shows  the  error  which  Judge  Peabody 
had  fallen  into  in  respect  to  the  rule  of  law  in  regard  to  the 
acts  of  officers  de  facto,  valid  as  to  third  parties,  but^iralid 
as  to  himself,  and  holds  this  language  in  reference  to  the 
question  of  title  and  the  right  to  investigate  that  subject  in 
such  proceedings:  "One  of  them,  and  only  one  of  them, 
had  the  legal  right  or  title  to  the  office  or  to  the  books 
and  papers.  <^  *  *  It  was  simply  a  question  of  law 
who  had  the  appointment — the  governor  or  the  mayor  and 
aldermen.  »  «  »  Unless,  therefore,  I  should  hold  that 
Mr.  Conover's  title  to  the  office  and  to  the  possession  of  the 
books  and  papers,  as  shown  in  the  proceedings  before  Judge 
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Peabody,  was  so  clear  and  free  from  doubt  that  Judge  Pea- 
body  was  at  once  justified  in  making  the  order  for  the  deliy- 
ery  of  the  books  and  papers  to  him  by  Mr.  Develin,  I  ought 
to  allow  the  writ  of  certiorari."     (6  Hbtv.  Fr.  B.  236,  237.) 

With  the  exception  of  the  opinion  of  Judge  Feabody,  the 
decisions  in  the  case  of  Oonover  and  Devdip  affirm  the  prin- 
ciple that  the  justice  before  whom  proceedings  are  pending 
to  obtain  the  delivery  of  books  and  papers  pertaining  to  an 
office,  must  examine  the  question  of  the  title  of  the  respec- 
tive claimants  to  the  office,  so  far  as  to  enable  him  to  deter- 
mine properly  the  question  to  be  submitted;  but  if  the 
right  of  the  applicant  is  not  free  from  any  reasonable  doubt, 
the  summary  relief  provided  for  by  statute  under  these  pro- 
ceedings must  be  denied.  If  the  title  of  the  applicant 
to  the  office  is  free  from  '^  reasonable  doubt,"  he  is  abso- 
lutely entitled  to  the  assistance  which  the  statute  contem- 
plates. 

We  find,  then,  that  it  is  our  duty  to  consider  the  claims 
of  the  respective  parties  to  the  offices  in  dispute,  for  the  pur- 
pose of  determining  whether  or  not  the  title  is  free  from  rea- 
sonable doubt,  and  thereupon,  whether  the  possession  of  the 
books  and  papers  ought  to  be  granted  or  refused  to  the  ap- 
plicants. 

The  board  of  commissioners  of  taxes  was  created  in  1859. 
(Be88,  LawSf  ch,  302.)  The  first  section  of  the  act  declares 
that  immediately  upon  the  passage  of  the  act  there  shall  be 
appointed  by  the  comptroller  of  the  city  of  New  York,  three 
commissioners,  who  shall  form  a  board  and  be  designated 
commissioners  of  taxes  and  assessments  for  the  city  and 
county  of  New  York,  who  shall  hold  their  office  for  the  term 
of  five  years  and  until  others  are  appointed  in  their  places. 
Any  vacancy  in  said  board  of  commissioners,  from  death,  or 
resignation,  or  otherwise,  shall  be  filled  by  said  comptroller 
for  the  balance  of  the  term  for  which  such  commissioners  are 
appointed. 

It  is  insisted  that  the  act  creates  but  one  term,  and  that 
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its  force  is  exhausted  by  the  creation  of  the  board  which  the 
comptroller,  who  held  office  at  the  time  the  act  was  passed, 
was  directed  immediately  to  fill  by  appointment.  That  the 
power  of  appointment  was  conferred  upon  the  person  who 
then  held  the  office  of  comptroller,  and  cannot  be  exercised 
by  a  subsequent  (jpmptroUer,  for  the  appointment  or  organi- 
zation of  another  board  of  commissioners  after  the  expiration 
of  the  term  of  five  years  for  which  the  first  commissioners 
were  appointed. 

While  it  must  be  conceded  that  there  is  no  express  lan- 
guage for  the  creation  of  continuous  t-erms,  or  successive 
boards  of  commissioners,  it  should  be  also  observed  that  the 
act  does  provide  for  the  performance  of  the  same  duties  for 
an  indefinite  succession  of  years.  Unless  the  act  should  be 
altered  or  repealed,  it  contains  the  permanent  system  for 
assessing  the  annual  taxes  upon  the  property  of  the  people 
of  the  city  ^nd  county  of  New  York.  The  construction 
urged  on  behalf  of  the  board  first  appointed,  and  who  are 
now  in  possession  of  the  books  and  papers  of  the  office,  im- 
plies a  solecism  in  our  system  of  government  and  in  the  offi- 
cial term  of  this  board.  Assuming  the  correctness  of  that 
construction,  then  no  vacancies  occurring  in  the  board  can 
be  filled  after  the  expiration  of  five  years  for  which  the  first 
commissioners  were  appointed,  because  it  is  only  for  the  bal- 
ance of  the  term  that  vacancies  are  to  be  filled,  and  five  years 
from  the  time  of  their  appointment  expired  on  the  third  of 
May,  1864.  Should  one  or  more  members  of  that  board  die 
to-day,  if  the  position  of  the  relators  is  well  founded,  the 
machinery  for  assessing  taxes  would  be  destroyed,  and  none 
could  be  assessed  or  collected  till  after  fresh  legislation  should 
be  had  to  set  the  machinery  in  motion.  The  history  of  the 
parties  in  power  and  the  exalted  character  of  the  comptroller 
of  the  city,  in  office  when  the  act  was  passed,  have  been  re- 
ferred to,  in  order  to  establish  a  probability  that  it  was  the 
intention  of  the  legislature  to  frame  the  act  which  they  had 
adopted  as  a  law^  and  which  we  are  now  considering,  so 
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that  the  power  of  appointment  could  not  be  exercised  by  any 
subsequent  comptroller. 

We  must  hold  that  the  legislature  always  truly  express 
their  intention^  so  far  as  it  is  expressed  at  all^  and  not  that 
something  different  is  meant  from  the  ideas  which  the  lan- 
guage conveys.  The  legislature  had  the  power  to  enact  any 
law  which  the  majority  approved ;  and  if  it  was  their  inten- 
tion to  have  the  board  continue  for  one  term  only,  it  would 
have  been  expressed  in  apt  and  proper  language,  and  not 
have  been  left  to  inference  from  the  obscure  and  indefinite 
terms  employed.  It  is  not  urged  that  the  indefinite  provis- 
ions in  respect  to  the  continuance  of  the  board  for  successive 
terms,  was  the  result  of  accident  or  oversight  on  the  part  of 
the  law  makers,  but  that  it  was  their  intention  to  create  but 
a  single  term.  Such  a  construction  is  incongruous  with  the 
other  provisions  relating  to  a  permanent  and  continuous  sys- 
tem for  assessing  taxes,  and  not  in  harmony  with  the  usual 
course  of  legislation.  Internal  evidence  of  the  intention  of 
the  legislature,  drawn  from  the  act  itself,  must  control  in 
ascertaining  the  meaning,  rather  than  external  evidence  in 
respect  to  the  motives  that  actuated  them,  derived  from  the 
report  of  contemporaries.  The  whole  act  must  be  construed 
harmoniously  if  possible,  so  as  to  give  effect  to  every  provis- 
ion ;  and  in  so  doing  we  shall  best  find  its  meaning  and  the 
intention  of  the  law  givers. 

The  first  appointees  were  to  hold  their  office  for  five  years 
and  until  others  are  appointed  in  their  places.  Had  the 
word  successors  been  used  instead  of  '^  others,"  it  would  have 
been  hardly  possible  to  have  raised  an  argument.  But  is 
the  word  "others"  any  less  significant?  "Others"  are  to 
be  appointed,  in  the  contemplation  of  the  act.  True,  the 
first  are  to  hold  until  the  new  appointments  have  been  made. 
The  legislature  cannot  themselves  exercise  any  power  of 
appointment  to  office.  The  act  does  not  say  that  the  first 
board  shall  hold  until  further  legislation ;  but  that  is  the 
effect  of  the  construction  insisted  on  by  the  learned  and 
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iogenions  counsel  for  the  relators.  Had  nothing  been  said 
in  the  act,  in  reference  to  appointing  "others"  at  the  expi- 
ration of  the  term  of  fiv«  years,  there  would  be  better  rea- 
son for  accepting  the  theory  of  one  term  only.  But  why 
mention  the  appointment  of  "  others"  after  the  expiration  of 
five  years,  if,  as  insisted,  no  appointment  can  now  be  made  ? 

Are  the  first  board  to  hold  during  their  joint  lives  unless 
the  act  is  amended  ?  Can  that  have  been  the  intention  ? 
If  so,  then  why  limit  the  term  to  five  years,  as  the  act  has 
done  in  express  language  ?  The  legislature  have  used  lan- 
guage to  express  the  idea  of  the  expiration  of  the  term  of 
the  first  board  in  five  years,  and  the  appointment  of  others 
at  that  time,  in  their  places.  In  my  opinion  it  will  not  be  a 
correct  interpretation  to  hold  that  the  act  means  any  thing 
difierent  from  that  which  it  so  plainly  expresses.  The  word 
"  immediately,"  in  the  first  section,  refers  only  to  the  appoint- 
ment of  the  first  board.  It  cannot  have  the  eiFect  to  pro- 
long the  term  of  that  board,  which  is  limited  to  five  years,  so 
that  a  new  board  may  not  be  appointed,  nor  to  prevent  a 
continuous  exercise  of  the  power  of  appointment.  The 
power  of  appointment  is  conferred  upon  the  comptroller  as  an 
officer,  and  not  upon  the  gentleman,  now  deceased,  who  then 
filled  that  office. 

As  a  further  test  of  the  meaning  of  the  statute,  let  us  con- 
sider what  is  expressly  provided,  and  in  what  respect  there 
is  any  thing  indefinite  or  omitted. 

1st.  The  act  provides  a  continuous  and  permanent  system 
for  the  assessment  of  taxes;  perpetual  unless  altered  by 
future  legislation. 

2d.  A  board  of  commissioners  to  carry  it  into  eflfect.  The 
term  of  the  first  board  is  fixed  at  five  years. 

3d.  The  appointment  of  other  commissioners  at  the  expira- 
tion of  the  term  of  the  first  board. 

4th.  The  officer  is  named  who  is  expressly  directed  to 
appoint  commissioners. 

The  statute  ormia  to  mention  the  term  for  which  the  second 
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and  subsequent  boards  sball  hold  office,  and  also  omits  to 
direct  the  comptroller  to  appoint  new  commissioners  at  the 
expiration  of  five  years.  The  principal  object  to  be  attained 
is  the  assessment  of  taxes ;  the  appointment  of  officers  is 
secondary ;  and  is  the  means,  only,  for  carrying  the  principal 
object  into  effect.  If  it  was  the  intention  of  the  legislature 
that  no  subsequent  appointments  were  to  be  made  after  the 
expiration  of  five  years,  then  it  must  be  conceded  that  it  was 
also  their  intention  that  the  term  of  the  first  board  should 
not  be  limited  to  five  years,  although  that  time  is  named  as 
the  extent  of  the  term,  but  should  continue  till  further  legis- 
lation was  ha4  authorizing  the  appointment  of  new  commis- 
sioners, which  might  extend  the  term  to  an  additional  period 
of  twenty  years  or  more,  should  the  joint  lives  of  the 
first  commissioners  so  long  continue.  I  do  not  deny  that 
the  legislature  may  create  an  office  to  continue  for  the 
life  of  the  incumbent,  but  the  creation  oi  such  a  term  can- 
not be  implied;  it  must  be  created  by  language  apt  and 
express  for  that  purpose.  It  has  been  said  that  such  was 
the  intention  of  the  framers  of  the  law.  It  may  be  con- 
ceded that  such  design  existed  on  the  part  of  those  who  pre- 
pared the  law,  and  of  some  members  of  the  legislature;  but 
to  hold  that  the  majority  so  intended,  would  be  to  assume 
that  the  legislature  had  a  covert  intention  to  commit  an  act 
of  unusual  legislation,  inconsistent  with  the  permanent  ope- 
ration of  a  law  which  purported  to  be  perpetual,  and  with  the 
terms  by  which  every  other  office  in  the  state  is  held,  which 
they  were  unwilling  to  avow  in  express  language.  It  would 
be  equally  improper  to  believe,  or  to  hold,  that  the  minority' 
hoodwinked  the  majority  as  to  the  effect  of  the  law  in  this 
respect. 

Having  reference  then  to  the  principal  intention  of  the 
statute,  it  is  the  duty  of  the  court  to  give  effect  to  evei^r  pro- 
vision of  it,  unless  they  are  wholly  inconsistent  and  irreconcil- 
able. Should  we  hold  that  the  power  to  appoint  ^'  others  in 
the  places''  of  the  first  board  at  the  expiration  of  five  years 
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is  inoperative^  we  should  plant  the  seeds  of  an  early  termi- 
nation to  the  execution  of  a  law  which  has  the  intention  of 
the  law  givers  clearly  manifested  that  it  shall  be  permanent. 

We  hold,  therefore,  that  it  is  the  plain  intention  of  the 
statute  to  confer  the  power  of  appointment  of  the  board  of 
commissioners  upon  the  comptroller,  and  not  upon  the  gen- 
tleman who  held  the  ofiELce  at  the  time  the  act  was  passed, 
and  that  such  authority  is  a  continuing  power,  by  which  the 
comptroller  is  authorized  to  appoint  other  commissioners  at 
the  expiration  of  the  term  of  five  years  from  the  first  ap- 
pointment. To  hold  any  different  rule  would  have  the  effect 
to  make  the  secondar}'  subject  control  and  defeat  the  princi- 
pal object  of  the  statute ;  or  to  convert  the  secondary  into 
the  paramount  object  of  the  law.  We  find  ourselves  forti- 
fied in  this  constructiob  by  a  reference  to  the  opinion  of 
Judge  Denio  in  the  case  of  Weed  v.  Tucker j  (19  N.  Y.  Rep. 
422.)  In  that  case  the  learned  judge  denies  the  proposition 
that  where  power  is  granted  to  particular  officers  by  the  legis- 
lature, it  is  to  be  construed  as  limited  to  a  single  exercise  of 
it,  unless  the  statute  in  plain  terms  provides  for  its  exercise  on 
more  than  a  single  occasion.     {Id,  432.) 

There  was  a  preliminary  objection  raised,  or  rather  a  tech- 
nical one,  that  the  demand  for  the  books  and  papers  being 
made  of  Messrs.  Williamson  and  Brown  as  individuals,  and 
not  as  a  board,  was  insufficient.  They  deny  that  any  de- 
mand was  made,  and  they  also  deny  that  Messrs.  Parser  and 
Woodruff  have  been  appointed  to  the  office  of  commissioner. 
This  denial  of  the  appointment  is  considered  to  be  justified 
as  a  legal  conclusion,  because  the  present  comptroller,  as  the 
late  board  insist,  has  no  authority  to  make  an  appointment. 
The  written  appointment  of  the  defendants  by  the  present 
comptroller  is  annexed  to  the  moving  papers,  and  its  due  exe- 
cutioifis  not  denied. 

We  have  already  held  that  the  comptroller  has  the  power 
of  appointment ;  the  denial,  therefore,  cannot  be  sustained. 
The  appointment  of  the  new  board  of  commissioners  being 
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valid,  it  follows  that  the  late  board  are  no  longer  in  office, 
and  that  they  detain  the  books  and  papers  as  individuals  and 
not  as  the  board  of  commissioners,  for  they  had  ceased  to  hold 
office  when  the  demand  was  made. 

The  certiorari  most  be  quashed  and  the  proceedings  of 
the  justice  affirmed,  with  costs. 

[Nxw  ToBK  Gbvxbal  Tbbx,  June  1,  1864.    L$oimrd,  CltrJU  and  SuihtHand^ 
JnsUoes.] 


Millett  t;^.  Baker  and  Hopkins. 

At  common  law  a  seal  was  not  nectfasaryi  to  a  warrant  issued  by  a  Jostice  of 
the  peace,  and  is  onlj  made  so,  eren  in  criminal  cases,  when  spedflcally 
required  by  statute.  And  there  is  no  settled  rule,  in  New  York,  either 
judicial  or  legislatiTe,  to  the  contrary. 

Proceedings  under  the  statute  respecting  bastardy  are  not  procieedings  in 
criminal  cases. 

A  warrant  issued  by  a  justice  of  the  peace,  for  the  arrest  of  a  putatiTe 
father,  under  the  statute  relatiTe  to  bastardy,  which  statute  directs  the 
justice  "  to  Ume  hi»  warrant  directed  to  any  constable,'*  dtc.  but  does  not 
specify  whether  it  shall  be  under  seal  or  not,  is  valid  without  a  seal. 

MOTION  for  a  new  trial,  in  an  action  for  assault  and  bat- 
tery and  false  imprisonment,  tried  at  the  Onondaga 
circuity  September,  1863,  before  Hon.  J.  Mullin  and  a  jury. 
It  appeared  that  in  April,  1863,  the  defendant  Hopkins 
was  an  orerseer  of  the  poor,  and  Baker  a  justice  of  the  peace 
of  the  town  of  Manlius,  and  that,  upon  the  application  of 
Hopkins,  Baker  issued  a  warrant  for  the  arrest  of  Millett,  as 
the  putatire  father  of  a  bastard  child,  upon  which  he  was 
arrested  and  brought  before  the  justice,  and  an  order  of  affili- 
ation was  made  against  him.  All  the  proceedings  and  the 
arrest  were  conceded  to  be  regular,  except  that  the  warrant 
was  issued  under  the  hand  of  the  justice  and  without  seal. 
The  defendants  moved  for  a  nonsuit  upon  the  ground  that 
the  warrant,  though  without  seal,  was  a  justification  of  both 
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defendants.    The  court  denied  the  motion^  to  which  the  de- 
fendants' counsel  excepted. 

The  court  charged  the  jury  that  the  warrant  was  not  a 
justification  for  the  arrest;  because  it  was  without  seal^  and 
that  the  only  question  for  them  to  consider  was  the  amount 
of  damages  which  the  plaintiff  should  recoyer.  To  which 
instruction  and  charge  the  defendants'  counsel  excepted.  The 
jury  found  a  verdict  for  the  plaintiff  of  $50.  The  motion 
for  a  new  trial  was  ordered  to  be  heard  in  the  first  instance 
at  the  general  general  term. 

Oeo,  N.  Kennedy f  for  the  defendants.  I.  The  proceedings 
in  this  case  were  unknown  to  the  common  law.  The  statute 
authorizing  them  defines  the  process  which  is  to  issue  to 
arrest  the  putative  father,  to  wit,  a  warrant,  and  requires 
the  justice  to  issue  his  warrant.  It  does  not  define  the  form 
of  the  warrant,  or  require  it  to  be  under  seal.  (1  N.  T. 
StcUutes  CLt  Largey  596,  §  6.)  At  common  law  a  warrant 
was  not  required  to  be  under  the  seal  of  the  justice.  Judge 
Nelson  says  (it  is  true)  in  Beekman  v.  Traver,  (20  Wend, 
68,)  that  a  warrant  at  common  law  must  be  under  seal,  and 
cites  2  Hawk.  PI  Cr.  124,  and  4  Bl  Com.  290.  Both  these 
authorities  say  it  ought  to  be  under  seal.  Judge  Bosekrans, 
in  The  People  v.  Holcombj  (3  Parker's  Cr.  B.  663,)  assumes 
thatj  on  the  same  authorities.  The  following  authorities 
hold  directly  that  it  need  not  be  sealed,  unless  required  by 
the  act  of  parliament  under  which  it  issues  :  4  Sharswood 
Bl  Com.  290,  note  ;  WiUes'  Bep.  411 ;  Puller's  N.  P.  83 ; 
1  Chitty  Cr.  Law.  31-38. 

II.  These  proceedings  are  quasi  criminal  in  their  charac- 
ter. By  the  provisions  of  the  statute,  all  criminal  warrants 
issued  by  a  justice  may  be  with  or  without  seal:  (2  B.  S. 
at  Large,  730,  §  3.) 

III.  This  process  is  issued  by  a  justice  of  the  peace,  and 
by  the  provisions  of  the  statute  all  process  issued  by  any 
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justice  of  the  peace  shall  be  signed  by  him,  and  may  be 
under  seal  or  withoat  seal.     (3  S.  S.  5th  ed.  454^  §  168.) 

Pratt  dt  MUcheU,  contra.  I.  Previous  to  the  statutes  of 
18  JSliz.  and  6  Geo.  2,  the  putative  father  of  a  bastard  child 
was  under  no  l^al  liability  for  his  support.  His  liability 
has  been  created  by  statute,  and  the  remedy  so  prescribed 
must  be  strictly  pursued.     (19  Wend.  406.    25  id.  619.) 

II.  The  warrant  in  this  case  was  absolutely  void  for  want 
of  a  seal.  (3  Farker'a  Or.  S.  664.)  The  term  warrant  im- 
plies a  seal,  except  cases  where  a  seal  has  been  dispensed 
with  by  statute.  (20  Wend.  67.  3  EUly  495.)  A  warrant 
issued  by  virtue  of  any  statute  must  be  sealed,  unless  other- 
wise provided  by  statute.  (2  Haiok.  85.  20  Wend.  68.) 
Our  statutes  have  dispensed  with  the  necessity  of  a  seal,  in 
many  cases,  but  the  necessity  of  a  seal  in  bastardy  cases  has 
not  been  abolished.  (3  Park.  Or.  JR.  664.)  To  hold  the 
warrant  good  without  a  seal  would  be  to  determine  that  all 
the  various  statutes  heretofore  passed  abolishing  it  in  certain 
cases  were  wholly  unnecessaiy.  But  it  is  otherwise  decided. 
(20  Wend.  68.)  Bastardy  warrants,  in  England,  were  always 
issued  under  seal,  and  so  are  the  forms  in  this  country. 
{Barb.  Cr.  Law^  QQl^form  55.) 

III.  A  bastard]^  warrant  is  not  within  any  of  the  statutes 
abolishing  the  necessity  of  a  seal.  It  is  not  a  warrant  in  a 
civil  case.  It  is  not  a  criminal  warrant  for  the  arrest  and 
examination  of  an  oifender.  It  stands  upon  the  same  foot- 
ing, in  regard  to  a  seal,  as  search  warrants,  which  it  is  clear 
are  void  without  a  seal.    (3  Park.  Cr.  R.  664.    10  John.  263.) 

lY.  The  warrant  being  void,  the  plaintiff's  arrest  and 
imprisonment  were  clearly  unauthorized  and  illegal,  and  the 
justice  who  issued  it,  as  well  as  the  overseer  who  procured 
it,  are  liable  for  false  imprisonment.  (10  John.  93.)  The 
complainant  is  always  responsible  for  the  validity  of  the  pro- 
cess he  procures  to  be  issued.    (9  John.  117.)    The  only 
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point  made  on  the  trial  was  in  regard  to  the  yalidity  of  the 
warranty  it  having  been  issued  without  a  seal. 

By  the  Court,  Fosteb,  J.  The  statute,  under  which  the 
warrant  in  this  case  was  issued,  directed  the  justice  ^^  to  issue 
his  warranty  directed  to  any  constable''  &o.  and  did  not  spe- 
cify whether  it  should  be'  under  seal  or  not;  and  the  only 
question  is,  whether  a  seal  was  necessary  to  its  validity  at 
common  law ;  or  rather,  whether  the  term  warranty  ex  vi 
terminiy  imports  an  instrument  under  the  seal  of  the  court 
or  officer  which  issues  it. 

1.  It  is  said  in  2  Hawk.  PI.  Or.  B*  6,  "  that  it  ought  to  be 
under  the  hand  and  seal  of  the  justice  who  makes  it  out," 
(citing  1  Haley  577;  2  id.  Ill ;  Dalt.  C.  117;  3  Inst.  76, 
and  14  Hen.  8,  fol.  16.)  And  all  the  elementary  works, 
so  cited,  contain  the  same  proposition.  Sir  Mathew  Hale 
observing  (1  Hale,  577y)  that  '^  it  must  be  under  seal,  though 
some  have  thought  it  sufficient  if  it  be  in  writing,  subscribed 
by  the  justice."  And  Blackstoney  (vol.  4;  290,)  without 
citing  any  authority,  says :  ^'  This  warrant  ought  to  be  under 
the  hand  and  seal  of  the  justice."  The  only  adjudged  case, 
referred  to  by  them  in  support  of  the  proposition  that  a  seal 
at  common  law  was  necessary,  is  the  one  reported  in  the  year 
book  (14  Hen.  8,  fol.  16 ;)  and  it  is  the  only  ancient  case 
which  I  am  able  to  find  tending  to  establish  the  doctrine 
above  stated.  And  the  elementary  works  referred  to,  except 
Blackstone,  were  written  before  the  case  of  Bedfield  v.  Cabelly 
reported  in  Butter's  N.  P.  CaseSy  83,  and  more  fully  in 
Willes'  Rep.  411,  was  decided. 

It  appears  from  the  opinion  of  Willes,  Oh.  J.  at  page  412, 
that  the  case  in  the  year  book  does  not  decide  that  a  seal  to  a 
warrant  was  necessary,  at  common  law.  He  says :  ^'  Now  a 
warrant  does  not  ex  vi  termini  imply  an  instrument  under 
seal ;  it  signifies  no  more  than  an  authority.  All  the  books 
in  which  it  is  said  that  a  warrant  must  be  under  seal  are 
founded  on  a  case  in  the  year  books,  (14  Hen.  8,  fol.  16  a,) 
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where  it  is  said  that  a  justice  of  the  peace  is  a  judge  of 
record,  and  hath  a  seal  of  office ;  and  that  the  inferior  officer 
when  he  sees  the  seal,  must  give  credit  thereto."  And  in  the 
note  to  the  American  edition  of  Willes  {page  412,  note  c,) 
it  is  said :  ^*  This  point  respecting  the  necessity  of  a  warrant 
heing  under  seal^  did  not  arise  in  the  case  of  14  Hen.  8, 16  a, 
where  the  defendant  justified,  in  an  action  for  false  impris- 
onment, under  a  warrant  granted  by  a  justice  of  the  peace, 
after  the  arrest,  without  showing,  in  his  pfea,  tohen  or  where 
the  warrant  was  granted.  The  passage  here  relied  upon  was 
merely  a  dictum  of  Ch.  J.  Brudenell,  who  put  it  by  way  of 
illustration,  in  considering  in  what  cases  an  officer  would  be 
justified  in  executing  a  warrant,  though  the  justice  would 
not  in  granting  if  It  appears,  therefore,  that  the  case  in  the 
year  book  is  no  authority  for  the  necessity  of  a  seal ;  for  that 
question  was  not  before  the  court ;  but  simply  whether  it  should 
appear  when  or  where  the  process  was  issued ;  and  that  what 
was  said  by  the  chief  justice  in  that  case  was  obiter.  It  was 
not  the  only  obiter  dictum  in  that  case ;  for  Lord  Ch.  J.  Hale, 
in  speaking  of  an  opinion  of  Lord  Coke  founded  upon  another 
part  of  the  case,  in  the  year  book,  says :  (1  Hale,  579,)  "  And 
therefore  the  opinion  of  my  Lord  Coke,  4  Inst  177,  is  too 
straight  laced  in  thiscase,"  &c.  ^^  And  the  book  of  14  Hen.  8, 
16,  upon  which  he  grounded  his  opinion,  was  no  solemn  resolu- 
tion, but  a  sudden  and  extra  judicial  opinion,  and  the  defend- 
ant had  liberty  to  amend  his  plea,  as  to  the  circumstance  of 
time,  to  the  end  that  it  be  judicially  settled  by  demurrer,  which 
was  never  done ;  and  the  constant  practice  hath  obtained 
contrary  to  that  opinion," 

In  Padfield  v.  Cabell,  (Willes,  411,)  the  precise  question 
was  up,  whether  a  warrant  must  be  under  seal  when  the 
statute  did  not  in  terms  require  it.  And  the  court  held  that 
it  need  not.  And  the  chief  justice,  in  his  opinion,  noticed 
and  examined  all  the  authorities  above  referred  to ;  and  he 
also  cited  the  case  Aylesbury  v.  Harvey,  (3  Lev.  205,)  as  in 
point.     In  Aylesbury  v.  Harvey  the  defendant  seizing  a  cup 
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under  a  warrant  granted  by  justices  of  the  peace,  on  a  con- 
viction under  the  excise  laws,  to  levy  twenty  shillings ;  and 
in  answer  to  an  objection,  taken  to  the  plea,  that  the  war- 
rant was  not  pleaded  with  a  profert,  the  court  said,  ''  The 
statute  does  not  require  that  the  warrant  should  be  under 
hand  and  seal,  but  only  in  writing ;  and  no  writing  is  to  be 
pleaded  except  it  be  a  deed,  &c," 

Buller  (N.  P.  Cas.  83)  says:  "That  warrant,  ex  vi  ter- 
mini  J  means  only  an  authority;  therefore  a  warrant  under 
the  hand  of  a  justice  is  sufficient,  without  being  under  seal, 
unless  particularly  required  by  act  of  parliament,  citing 
Fadfidd  v.  CabelL 

It  is  manifest  that  since  these  decisions  the  current  of 
opinion  in  England  has  been  that  a  seal  to  a  warrant,  even 
in  criminal  cases,  was  not  necessary,  unless  the  statute  re- 
quired it.  "  It  is  generally  laid  down  that  the  warrant  ought 
to  be  under  the  hand  and  seal  of  the  justice  who  makes  it; 
but  it  seems  sufficient  if  it  be  in  writing  and  signed  by  him, 
unless  a  seal  is  expressly  required  by  particular  act  of  parlia- 
ment." (1  Chit,  Crim,  Law,  38,  citing  in  support  of  the 
last  proposition,  Willes'  Rep,  411 ;  Bui,  N.  P.  83 ;  Burns,  J. 
Warrant  IV;  Dick,  J.  Warrant  III,  and  Toone,  450.) 
Peter sdorf,  (Abr.  vol.  15,  tit.  Warrant,  358,  note  f ,)  reit- 
erates the  rule  as  laid  down  in  Chitty ;  and  as  adopted  by 
him  in  his  Notes  to  Blackstone,  (4  Chit.  Blk.  Com.  290, 
note  7,)  and  in  4  Blk.  Com.  by  Welsby,  290,  note  6.  Shephens 
{Crim.  Law,  240)  says :  "  The  warrant  ought  to  be  under  the 
hand  and  seal  of  the  justice,  though  perhaps  a  seal  is  not  essen- 
tial, unless  where  expressly  required  by  act  of  parliament" 

III  Mayhew  v.  Locke,  (7  Taunt.  63,)  where  a  suit  was 
brought  to  recover  damages  for  an  arrest  and  commitment 
under  a  verbal  order,  the  court  held  that  the  warrant  of  com- 
mitment should  have  been  in  writing. 

In  Hutchinson  v.  Lowndes,  (4  B,  &  Ad.  118,)  where  an 
action  for  false  imprisonment  was  brought  for  a  commitment 
by  parol,  where  the  statute  5  Geo.  2,  ch.  18,  sec.  2,  specified 
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that  ''it  shall  be  lawful  for  the  justices  to  issue  a  warrant  for 
committiDg  such  offender/'  the  court  held  that  it  must  be  a 
warrant  in  writing, 

I  think,  therefore,  that  the  weight  of  authority  in  Eng- 
land is  clearly  in  favor  of  the  doctrine  that  a  warrant  need 
not  be  under  seal  unless  the  statute  expressly  requires  it 
In  Scotland,  also,  the  warrant  need  not  be  under  seal. 
(2  Allison's  Crim.  Law,  122,  123.) 

It  is  claimed,  however,  that  our  own  court  has  by  its  decis- 
ions settled  that  the  common  law  rule  requires  a  seal ;  and 
the  cases  of  Beekman  v.  Travetj  (20  Wend.  67,)  Smith  v. 
Eandall,  (3  Hill,  495,)  and  The  People  v.  Holcomb,  (3  Par- 
ker^s  Crim,  Hep,  656,)  are  cited  for  that  purpose. 

In  Beekman  v.  Traver,  which  was  an  action  of  trespass  for 
taking  a  gig,  the  defendant  pleaded  certain  facts,  and  then 
alleged  that  a  warrant  was  issued  under  the  hand  of  a  justice 
and  delivered  to  him,  as  a  constable,  by  virtue  of  which  he 
took  the  property  in  question.  To  which  plea  the  plaintiff 
demurred.  The  statute  under  which  the  process  was  issued 
required  it  to  be  ^^  under  the  hand  and  seal  of  the  justice ;" 
and  the  question  was  whether  the  allegation  in  the  plea,  that 
it  was  under  the  hand  of  the  justice,  was  equivalent  to  alleg- 
ing that  it  was  under  his  hand  and  seal.  The  question 
therefore  was  not  whether  a  seal  could  be  dispensed  with,  but 
whether  pleading  that  it  was  under  his  hand  was  enough, 
and  the  court  held  that  the  plea  was  sufficient.  Justice 
Nelson,  in  the  opinion,  says :  ''A  warrant  in  a  criminal  pro- 
ceeding must  be  under  the  seal  of  the  magistrate  issuing  it, 
(2  Hawh.  85, 136 ;  4  Bums'  J.  393 ;  4  Bl  Com.  291 ;)  and 
the  fact  would  therefore  be  implied,  from  the  use  of  the  term 
in  such  cases.  It  would  not  be  a  warrant  in  the  sense  of  the 
law,  unless  sealed.'^  It  is  true  that  the  question  whether 
a  seal,  at  common  law,  was  necessary,  was  involved  in  the 
decision,  but  it  does  not  appear  that  any  other  authorities 
were  cited  on  the  argument,  or  examined  by  him  ;  and  it  is 
clear  that  the  question,  whether  at  common  law  a  seal  was 
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necessary,  was  not  mooted^  but  was  assumed  apparently 
without  investigation. 

In  Smith  V.  Randall  the  question  whether  at  common  law 
a  seal  was  necessary  to  a  warrant,  was  not  before  the  court. 
The  statute  under  which  the  warrant  in  that  case  was  issued, 
required  it,  in  terms,  to  be  under  hand  and  seal.  (1  R.  S, 
484,  §  88.)  And  the  question  before  the  court  was  whether 
the  renewal,  under  seal,  of  an  original  warrant  which  was 
issued  without  seal,  was  sufficient  to  justify  the  officer  in 
taking  the  property  on  the  renewed  warrant.  The  remark  of 
Justice  Bronson  therefore,  that  "indeed  the  term  warrant  im- 
plies a  seal  in  cases  where  a  seal  has  not  been  dispensed  with 
by  statute,"  was  entirely  extra  judicial.  No  such  question 
had  been  argued ;  no  authority  on  that  point  cited ;  and  he 
only  referred  to  the  case  of  Beekman  v.  Traver. 

In  The  People  v.  Holcomb,  the  defendants  were  indicted  and 
tried  for  resisting  a  constable  in  the  execution  of  a  search  war- 
rant, issued  without  seal,  directed  to  any  constable  of  the 
county,  and  it  did  not  describe  the  place  to  be  searched.  The 
defendants  were  convicted;  and  on  the  argument  of  their 
exceptions,  the  only  questions  raised  or  argued  by  the  coun- 
sel for  the  defendants,  were  that  the  warrant  was  void,  first, 
because  it  was  directed  "  to  any  constable  of  said  county," 
and  ^^  second,  the  warrant  did  not  particularly  describe  the 
place  to  be  searched."  The  court  held  the  warrant  void  for 
each  of  the  objections  made  at  the  argument ;  and  they  also 
held  it  void  because  not  under  seal.  In  support  of  the  last 
proposition',  the  learned  justice  who  delivered  the  opinion 
cited  4  .Bl.  Com.  291 ;  2  Hawk.  85  and  136 ;  4  Bums'  J. 
393,  394 ;  Beekman  v.  Traver,  (20  Wend.  68 ;)  and  the  cases 
from  other  states,  of  Welch  v.  Scott,  (5  Ire.  72 ;)  State  v. 
Woolsey,  (11  id.  242;)  Staie  v.  Drake,  (36  Maine  R,  366  ;) 
State  V.  Coyle,  (33  id.  43,1,)  and  State  v.  McNally,  (34 
id.  210.) 

It  is  clear  from  the  report  of  the  case  that  no  point  was 
taken,  before  the  court,  that  the  warrant  was  void  for  want 
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of  a  seal ;  showing,  I  think,  that  the  counsel  for  the  defend- 
ant, who  had  examined  the  case,  had  no  confidence  in  such 
an  objection  ;  that  no  authorities  in  regard  to  it  were  cited, 
and  that  the  attention  of  the  judge,  in  his  investigation  of 
the  case,  was  not  called  to  any  authority  in  England  or  in 
this  country,  either  adjudicatory  or  elementary,  in  opposition 
to  the  supposed  rule  that  the  warrant  without  seal  was  void, 
except  the  case  cited  from  34^A  Maine  JleportSy  210,  which 
will  be  found  to  be  an  authority  in  support  of  the  rule  that 
a  seal  is  not  necessary. 

In  addition  to  that  case,  the  following  decide  that  a  seal 
to  a  warrant  is  not  necessary  except  when  expressly  required 
by  statute :  Davis  v.  Clements,  (2  New  Hamp.  Rep,  390,) 
which  was  upon  a  warrant  of  distress  under  the  highway  act ; 
State  V.  Vaughany  (1  Earper,  313,)  under  a  warrant  to  ar- 
rest in  a  criminal  case ;  Thompson  v.  Fellows,  (1  Foster, 
430,)  under  a  summary  warrant  under  the  highway  act ; 
Coleman  v.  Anderson,  (10  Ma^s.  Rep,  105,)  under  a  warrant 
of  the  selectmen  to  call  a  town  meeting ;  and  Bradford  v. 
Randall,  (5  Pick.  496,)  per  Morton,  J,  under  a  warrant  for 
the  collection  of  taxes.    And  in  Ex  parte  Smith,  (5  Cowen, 
273,)  which  was  a  habeas  corpus  to  discharge  a  prisoner  froi 
arrest,  on  a  warrant  issued  against  him  by  a  justice^rfHfK^a,^^ 
peace,  for  an  alleged  crime,  the  warrant  was  not  iirttfc^j. 
Several  other  objections  were  made  to  the  armst^Vut  the.  ,>v^^^ 
question  as  to  a  seal  was  not  taken :  and  the  Btturt  I'efused  ^     ) 

to  discharge  the  prisoner;  showing,  I  think,  that  nl^tiier  the    i.}^      J 
counsel  or  court  supposed  a  seal  to  be  necessary.    *         '    '         . 

The  same  rule  is  declared  in  several  works  on  criniiiial  law  .i^J 
reprinted  or  published  in  this  country.  In  note  6  to  page 
290  of  Sharswood's  edition  of  Blackstone^s  Commentaries, 
volume  4,  in  commenting  on  the  text,  which  says  that  a  war- 
rant ought  to  be  under  hand  and  seal,  the  editor  lays  down 
the  rule  that  "it  seems  sufficient  if  it  be  in  writing  and 
signed  by  him,  unless  a  seal  is  expressly  required  by  a  par- 
ticular act  of  parliament.''     So,  too,  Barhour^s  Criminal 
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LaWy  457,  and  Waterman'8  Archbold's  Pleadings,  (6th  ed.) 
33  note  I.,  hold  that  a  seal  is  not  necessary. 

But  it  is  claimed  that  our  legislature  has,  in  many 
instances,  dispensed  with  a  seal  to  warrants,  and  that  it  fur- 
nishes a  legislative  construction  that  at  common  law  a  seal 
was  necessary.  This  assumes  the  whole  question  in  contro- 
versy. It  assumes  that  at  common  law  a  seal  was  necessary ; 
for  without  this  there  could  be  no  statutory  dispensation ; 
and  .also  that  the  acts  of  the  legislature  have  been  such  as  to 
show  an  intention  to  change  the  rule  as  it  before  existed. 
And  the  court,  in  The  People  v.  Holcornby  instance  several 
acts  of  the  legislature  in  regard  to  warrants,  from  which  they 
infer  that  it  intended,  in  those  cases,  to  dispense  with  a  seal. 
And  among  them,  one  where  the  legislature  prescribed  that 
a  warrant  might  be  issued  ^^  under  the  hands  of  the  magis- 
trates who  held  the  court."  Now  if  a  seal,  in  such  a  case, 
was  necessary  at  common  law,  and  if  the  rule  laid  down  by 
Justice  Nelson  in  Beekman  v.  Traver,  that  a  statement  in  a 
plea  that  the  warrant  was  under  the  hand  of  the  magistrate 
implied  that  it  was  sealed,  was  correct,  then  the  legislature 
in  that  case  did  not  intend  to  dispense  with  a  seal ;  for  if, 
upon  a  true  construction  of  a  plea,  the  words  under  his  hand 
import  a  seal,  the  same  rule  must  apply  to  the  same  lan- 
guage in  a  staiviey  and  the  seal  would  still  be  necessary.  I 
think,  however,  that  the  court,  in  Beekman  v.  Traver,  erred, 
and  that  the  words  under  his  hand,  in  a  plea,  were  not 
equivalent  to  an  averment  that  it  was  under  his  hand  and 
seal.  And  yet  it  does  not  prove  that  when  these  words  are 
used  in  a  statute,  it  ^^ dispenses"'  with  a  seal;  although, 
doubtless,  in  such  a  case,  a  seal  is  not  necessary. 

In  many  cases,  the  legislature  now .  requires,  in  express 
terms,  that  warrants  shall  be  under  seal,  or  under  hand  and 
seal ;  and  upon  the  principle  of  dispensation  claimed,  such 
enactments  would  establish  that  at  common  law  a  seal  was 
not  necessary.  For  why  enact  that  they  should  be  under 
hand  and  seal,  if  at  common  law  it  was  clearly  necessary  that 
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they  Bhoald  be  so  ?  I  do  not,  however,  claim  such  a  declara* 
tion ;  bnt  cite  the  case  merely  to  show  that  the  supposed  rule 
of  dispensation  is  a  mistaken  one. 

In  a  variety  of  cases  the  legislature  has  directed  that  war- 
tEDts  may  issue,  without  specifying  whether  they  are  to  be 
under  seal  or  not.  In  others,  it  has  provided  that  they  issue 
with  or  without  seal ;  in  others,  that  they  shall  issue  under 
the  hand  and  seal ;  and  in  others  that  they  shall  be  under 
the  hand  of  the  magistrate.  But  the  more  they  are  exam- 
ined, the  more  it  will  be  apparent  that  they  were  not  in- 
tended to  dispense  with,  or  change,  the  common  law  rule ; 
but  are  the  expression  only  of  what  the  legislature  saw  fit 
to  direct  in  each  particular  case.  And  I  find  nothing  in  the 
notes  of  the  revisers  showing  an  intention,  on  their  part,  to 
dispense  with  any  common  law  rule  in  regard  to  warrants,  in 
any  of  the  sections  reported  by  them.  Take,  as  an  illustra- 
tion, the  statute  under  which  the  warrant  in  this  case  was 
issued.  Section  6,  page  642  of  Ist  Revised  Statutes,  pro- 
vides that  the  justice  shall  thereupon  issue  '^his  warrant'' 
to  arrest  the  putative  father,  while  section  30,  page  648,  pro- 
vides for  the  dUscharge  of  a  putative  father  by  a  warrant 
under  the  hands  and  seals  of  the  justices  by  whom  he  was 
committed. 

So,  too,  in  the  case  of  disorderly  persons,  (IB.S.  638,  §  2,) 
it  provides  that  in  case  of  complaint,  &c,  the  justice  shall 
iesne  his  '^ warrant"  for  the  apprehension  of  the  offender; 
and  the  same  section  also  provides  that,  upon  conviction,  the 
justice  shall,  by  ^^ warrant  under  his  hand/'  commit  the 
ofifender.  And  can  it  be  said,  upon  any  true  principle  of 
construction,  that  the  legislature  intended  that  the  warrant 
for  the  arrest  should  be  under  hand  and  s^al,  and  that  the 
warrant  of  commitment  should  be  only  under  his  hand  ?  or 
that  each  of  them  should  be  under  seal  ? 

If  the  legislature,  when  it  directs  how  a  warrant  may,  ox^ 
shall  issue,  is  to  be  deemed  as  acting  with  direct  reference  to 
the  common  law  rule,  and  if  the  well  settled  common  law 
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rule  is  that  it  mtist  be  under  seal^  why  has  the  parliament  of 
Great  Britain,  from  time  to  time,  directed  that  certain  war- 
rants shall  be  under  seal  ?  As  in  the  statute  of  48  G-eo.  Ill, 
chapter  58,  sec.  1,  where  it  is  enacted  that  when  any  person 
is  charged  with  any  offense  below  the  grade  of  treason,  or 
felony,  for  which  he  may  be  indicted  in  the  court  of  king's 
bench,  it  may  be  lawful  for  any  judge  of  that  court  to  issue 
his  warrant,  under  his  hand  and  seal,  to  arrest  the  offender. 

The  same  course  of  legislation,  both  in  this  state  and  in 
England,  might  be  adverted  to,  to  it  much  larger  extent,  to 
shoW  that  no  such  deduction  as  is  claimed  can  be  drawn 
from  the  language  of  the  statutes  ;  but  I  consider  it  unne- 
cessary. And  my  opinion  is,  that  at  common  law,  a  seal  was 
not  necessary,  and  is  only  made  so,  even  in  criminal  cases, 
when  specifically  required  by  the  statute  ;  and  that  there  is 
no  settled  rule,  in  this  state,  either  judicial  or  legislative,  to 
the  contrary. 

II.  But  even  if  the  rule  as  laid  down  in  Hawkins,  Hale, 
Blackstone  and  others,  be  correct,  it  applies  only  to  warrants 
issued  to  arrest,  or  commit,  for  crimes,  and  does  not  extend 
to  warrants  like  the  one  in  question.  The  warrants  of  which 
they  treated,  were  such  as  were  strictly  criminal,  and  issuable 
at  common  law,  as  well  by  justices  of  the  court  of  king's 
bench,  justices  of  the  oyer  and  terminer,  and  others,  as  by 
justices  of  the  peace ;  and  such  justices  of  the  peace,  as  well 
as  justices  of  the  king's  bench  and  of  oyer  and  terminer,  and 
others,  were  judges  of  record.  (5  Bac,  Ahr,,  title  Justices 
of  the  Peacey  p.  393.  4  Com.  Dig,,  Justices  of  the  Peace, 
O,  3.)  And  justices  of  the  peace  held  courts  of  petit,  gen- 
eral and  quarter  sessions,  (4  Com.  Dig,,  Justices  of  the 
Peace,  D,  1 ;)  and  had  the  appointment  of  the  clerk  of  the 
peace,  {Id.  D.  5;)  and  had  a  seal  of  oflSce.  (  Wines'  Sep. 
412.) 

It  will  be  seen,  therefore,  that  even  if  such  a  rule  pre- 
^railed  in  regard  to  criminal  warrants,  in  England,  there  is 
no  reason  why  it  should  apply^  in  this  state,  to  wurrants 
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other  than  for  crimes,  issued  by  justices  (who  have  no  official 
seal,)  in  cases  of  special  proceedings  instituted  in  virtue  of 
particular  statutes. 

Not  a  single  citation  above  set  forth,  where  it  is  assumed 
that  a  seal  is  necessary  to  a  warrant,  was  in  reference  to  any 
other  than  criminal  proceedings,  except  the  case  of  Beehman 
V.  Traver^  and  in  that  case  the  seal  was  required  by  statute ; 
while  the  unbroken  current  of  authority,  both  in  England 
and  in  this  country,  as  the  cases  above  show,  is  that  in  all 
other  than  criminal  proceedings,  a  seal  is  not  necessary. 

In  this  case  no  common  law  crime  or  offense  was  charged. 
And  it  is  correctly  alleged  by  the  counsel  for  the  plaintiiF 
that  at  common  law  no  legal  obligation  rested  on  him  to  sup- 
port his  bastard  child ;  and  the  statute  was  only  intended 
to  compel  him  to  perform  his  moral  obligation  of  providing 
for  his  own  offspring.  And  the  proceedings  under  the  statute 
are  not  proceedings  in  criminal  cases. 

The  warrant  in  question  was  valid,  without  a  seal,  and 

the  verdict  should  be  set  aside,  and  a  new  trial  ordered,  with 

costs  to  abide  the  event. 

New  trial  granted. 

[OvovDAOA  Obvbral  TbbK|  June  28, 1864.  Morgan^  Bium  and  ^btttr, 
Justices.] 


Dbvendorf  v8,  Wbrt, 

Where  the  plaintiff  proves  a  ralid  contract,  and  that  the  defendant  hat 
broken  it,  the  plaintiff  is  entitled,  at  least,  to  recover  nominal  damages. 

The  plaintiff  made  a  valid  contract  with  the  defendant  to  purchase  the  lat- 
ter's  entire  crop  of  hops,  which  amounted  to  three  thousand  one  hundred 
pounds.  When  the  contract  was  made,  the  hops  were  all  lying  in  one  heap, 
and  were  apparently  of  one  quality/  Without  the  knowledge  of  either 
party  five  hundred  pounds  of  the  hops,  in  the  middle  and  at  the  bottom 
of  the  heap,  were  heated  and  spoiled.  The  contract  price  was  fifteen  cents 
per  pound,  for  the  lot  as  it  lay.  The  defendant  refused  to  perform  fail 
contract,  and  a  clear  breach  was  found,  by  the  referee;  also  that  five  hnn- 
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dred  pounds  of  the  hops  were  worthless,  and  that  the  valae  of  the  remain* 
ing  two  thousand  six  hundred  pounds  was  but  sixteen  cents  per  pound,  at 
the  time  when  they  were  to  be  delivered.  There  was  neither  warranty, 
nor  misrepresentation,  by  the  defendant,  nor  any  aetwd  loss  to  the  plaintiff 
Seid  that  the  plaintiff  was  entitled  to  a  report  in  his  favor  for  nominal 
damages,  but  no  more. 
It  is  not  usual  to  grant  new  trials  to  allow  a  technical  correction. 

THIS  was  an  action  for  breach  of  contract  in  the  sale  of  a 
quantity  of  hops.     The  action  was  tried  by  a  referee, 
who  reported  in  favor  of  the  defendant. 

A.  H.  Ayr 68 J  for  the  plaintiff. 
J.  Steward,  for  the  defendant. 

By  the  Court,  Potter,  P.  J.  The  whole  case  is  simply 
this :  The  plaintiff  made  a  valid  contract  with  the  defendant 
to  purchase  his  entire  crop  of  hops,  which  amounted  to  three 
thousand  one  hundred  pounds.  When  the  contract  was 
made  the  hops  were  all  lying  in  one  heap,  and  were  appar*- 
ently  of  one  quality.  Without  the  knowledge  of  the  vendor 
or  of  the  vendee,  five  hundred  pounds  of  the  hops  in  the 
middle  and  at  the  bottom  of  the  heap  were  heated  and 
spoiled.  The  contract  price  was  fifteen  cents  per  pound,  for 
the  lot  as  it  lay.  The  defendant  refused  to  perform  his  con- 
tract, and  a  clear  breach  is  found  by  the  referee,  which  is 
fully  sustained  by  the  evidence.  The  referee  also  finds  that 
five  hundred  pounds  of  the  hops  were  worthless,  and  that 
the  value  of  the  remaining  two  thousand  six  hundred  pounds 
was  but  sixteen  cents  per  pound  at  the  time  when  they  were 
to  be  delivered,  and  reports  in  favor  of  the  defendant.  There 
is  a  conflict  of  evidence  as  to  the  value  of  the  two  thousand 
six  hundred  pounds,  but  there  is  evidence  to  sustain  the 
report ;  so  that  fact  cannot  be  changed  by  this  court,  or  a 
new  triill  ordered. 

Ought  the  plaintiff  to  have  recovered?  There  was  no 
warranty  of  quality  by  the  defendant;  there  was  no  misrep- 
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resentation.  The  defendant  would  have  been  entitled  to 
fifteen  cents  per  pound  for  three  thousand  one  hundred 
pounds,  had  he  performed,  and  the  plaintiff  would  have  been 
bound  to  pay  him  that  sum,  amounting  to  $465.00.  Adopt- 
ing  the  referee's  finding  as  to  the  value,  two  thousand  six 
hundred  pounds  being  worth  sixteen  cents  per  pound,  and 
five  hundred  pounds  being  worthless,  the  crop  was  actually 
worth  but  $416.00.  So  that  though  there  was  a  clear  breach 
by  the  defendant,  there  was  no  actual  loss  to  the  plaintiff. 

This  brings  the  case  to  the  only  question  to  be  decided,  to 
wit:  The  plaintiff  having  proved  a  valid  contract,  and  a 
breach  of  it  by  the  defendant,  without  actual  loss  to  the 
plaintiff,  ought  he  to  have  recovered  nominal  damages  ?  I 
think  the  report  ought  to  have  been  in  favor  of  the  plaintiff. 
Strong  authorities  are  found  in  the  books  to  the  effect  that 
in  such  case  no  action  will  lie  unless  there  be  actual  injury 
sustained.  Such  are  the  cases  of  Aahby  v.  WhitCj  (2  Ld. 
Baym.  H.  938,  and  several  cases  there  cited.)  Also  WU^ 
liams  V.  Mostyn,  (4  Mees,  &  Welsh.  145.)  The  case  of 
Ashby  V.  White  was  subsequently  reversed  in  the  house  o'f 
lords  in  England ;  and  in  this  country  it  was  reviewed  by 
Story,  J.  in  3  Sumner j  189,  and  the  rule  laid  down  in  it 
declared  to  be  unsound.  I  think  all  the  modem  authorities, 
at  least  in  this  country,  hold  the  converse  of  that  rule  to  be 
the  law,  that  is :  when  the  plaintiff  proves  a  valid  contract, 
and  that  the  defendant  has  broken  it,  the  plaintiff  is  entitled 
at  least  to  recover  nominal  damages.  (Blot  v.  BoiceaUy 
3  Comst.  85.  Chulding  v.  Hewitt j  2  Hillj  644.  Whipple 
V.  Chamberlin  Man/.  Co.y  2  Story,  661.  Lafflin  v.  Willardy 
16  Pick.  64.  Olezen  v.  Boody  2  Met.  490.)  There  is  a  class 
of  cases  where  this  rule,  though  it  may  give  to  the  party  but 
nominal  damages,  may  settle  the  question  of  title,  or  deter- 
mine rights  of  the  greatest  importance ;  nor  should  we  forget 
a  leading  principle  which  the  courts  ever  bear  in  mind,  that 
wherever  there  is  a  wrong,  there  should  be  a  remedy  to  redress 
it    This  question,  in  the  case  before  us,  we  are  called  upon 
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to  decide  directly.  The  plaintiff  was  entitled  to  a  report  in 
his  favor  for  nominal  damages,  but  no  more ;  assuming  that 
the  referee  has  correctly  found  the  facts.  If  this  error  would 
be  of  any  avail  to  the  plaintiff  we  would  reverse  the  judg- 
ment ;  but  it  affects  him  only  to  the  extent  of  six  cents,  anc 
this  would  not  change  his  liability  for  costs.  It  is  not  usual 
to  grant  new  trials  to  allow  a  technical  correction.  (1  John, 
Caa.  256.  3  John.  239.  18  id.  129.)  The  judgment  must 
be  affirmed. 

[CLiirTov  Obkbral  Tbkm,  July  12, 1864.    FoUer,  Boehtt,  Jaum  and  Sote- 
kratUf  Jnstioes.] 


HuLETT  V8.  Swift,  executor  &c. 

I  The  liability  of  an  innkeeper  is  of  the  same  stringent  character  as  is  that  of  a 
";  common  carrier ;  that  is  to  say,  both  are  deemed  to  be  uuuren  of  the  prop- 
erty delivered  to  them,  with  a  consequent  'liability  for  loss  and  damage  hap- 
pening to  it 'while  in  their  possession ;  except  when  such  loss  or  damage  is 
occasioned  by  the  act  of  God,  or  the  public  enemy,  or  through  the  fault 
of  the  owner. 
Accordingly  Md,  that  an  innkeeper  was  liable  for  property  of  a  gueet, 
destroyed  by/r«,  while  in  the  bam  attached  to  the  inn. 

ACTION  to  recover  the  value  of  a  horse,  wagon,  harness 
and  goods  destroyed  bj  fire,  while  in  the  care  and  cus- 
tody of  the  defendant's  testator,  as  an  innkeeper.  The 
complaint  alleged  that  Isaac  I.  Balding,  the  defendant's  tes- 
tator, was  an  innkeeper,  and,  as  such,  had  and  kept  a  com- 
mon inn,  in  the  city  of  Ponghkeepsie,  known  as  the  '^  Balding 
House ;"  and  that  on  or  about  the  25th  day  of  July,  A.  D. 
1860,  one  Alonzo  I.  Banks,  the  servant  of  the  plaintiffs, 
together  with  a  large  quantity  of  goods,  consisting  of  mittens 
and  gloves  of  the  value  of  $912,  with  which  the  said  Banks 
was  traveling  as  the  servant  of  said  plaintiffs,  and  which  was 
the  property  of  the  plaintifib,  was  received  by  the  said  Bald* 
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iDginto  his  said  inn  as  a  traveler,  and  as  a  guest  therein,  and  the 
said  goods  and  property  were  pat  into  the  charge  and  custody 
of  said  Balding  as  snch  innkeeper,  within  his  inn,  and  were 
so  received  by  him.  That  the  said  Balding  and  his  servants, 
while  the  property  was  in  said  inn  as  aforesaid,  and  while 
Banks  so  remained  at  said  inn  as  such  traveler  and  gnest, 
negligently  and  lawlessly  conducted  themselves  in  the  care 
and  management  of  the  s^id  inn  and  of  the  said  prop- 
erty, and  thereby  the  said  property  was  entirely  destroyed 
and  consumed  by  fire  on  or  about  the  day  aforesaid,  and 
thereby  the  goods  were  wholly  lost  to  the  plaintifis,  to  their 
dami^e  of  $912.  The  complaint  then  alleged  the  death  of 
Balding,  on  the  20th  of  January,  1861,  leaving  a  will  by 
which  the  defendant  was  appointed  executor ;  the  proof  of 
the  will ;  and  that  the  defendant  had  qualified,  and  taken  upon 
himself  the  duties  of  executor.  The  answer  put  in  issue  the 
allegations  of  the  complaint.  The  action  was  referred  to 
8.  W.  Jackson,  Esq.  as  referee,  to  hear,  try  and  determine 
the  same.  The  referee,  having  heard  and  duly  considered 
the  evidence,  made  his  report,  in  which  he  found  as  facts : 
Ist.  That  it  was  not  shown  upon  the  trial  what  was  the 
cause  or  origin  of  the  fire  by  which  the  property  of  the  plain* 
tiffs,  and  Alonzo  I.  Banks,  mentioned  in  the  complaint,  was 
destroyed  and  injured  on  the  morning  of  the  26th  day  of 
July,  1860.  2d.  That  the  defendant  failed  to  show  that  the 
said  loss  and  injury  of  the  property  of  the  plaintiffs  and  Alon^ 
I.  Banks  was  not  caused  by  neglect  or  carelessness  of  Isaac  I. 
Balding,  the  defendant's  testator,  or  that  of  some  of  his  servants 
or  guests  at  his  inn.  3d.  That  the  value  of  the  said  property 
so  destroyed,  together  with  the  damage  to  that  so  injured, 
was  the  sum  of  $1250.50,  and  that  the  interest  thereon  from 
the  26th  day  of  July,  1860,  to  the  date  of  his  report,  was 
the  sum  of  $248.  And  he  found,  as  a  conclusion  of  law, 
that  the  plaintiffs  were  entitled  to  recover,  of  the  defendant 
as  such  executor,  the  sum  of  $1498.50,  together  with  the 
costs  of  the  action.    The  referee  states,  in  his  opinion,  that 
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the  property  in  question  had  been  deposited  in  the  bam 
attached  to  the  inn  by  the  direction  of  Balding,  and  was  in 
his  charge  as  such  innkeeper.  That  a  part  of  the  property 
belonged  to  the  plaintiff  and  the  remainder  to  Banks^  who, 
prior  to  the  commencement  of  this  action,  assigned  to  the 
plaintiff  his  claim  for  the  property  destroyed.  That  it  was 
shown  on  the  part  of  the  defendant  that  ordinary  care  and 
diligence,  for  the  safe  keeping  of  the  property  in  question, 
was  maintained  by  Balding  and  his  servants  up  to  about 
9  p.  M.,  when  the  barn  was  locked  by  the  ostler,  and  the 
keys  hung  in  the  hall  in  the  inn.  The  fire  occurred  at  about 
2  o'clock  in  the  morning,  and  when  first  discovered  was 
mostly  confined  to  the  hay  loft  and  roof.  It  was  not  shown 
how  or  by  what  means  the  fire  originated.  That  the  ostler 
locked  the  bam  at  about  9  o'clock,  and  the  outer  gate  of  the 
yard  at  about  10  o'clock  of  the  evening  before.  All  the  facts 
in  evidence  in  relation  to  Balding's  customs  and  requirements 
in  regard  to  the  barn,  and  to  what  actually  occurred  at  and 
about  the  bam  up  to  the  time  of  the  locking  of  the  outer 
gate,  were  perfectly  consistent  with  proper  care  and  caution. 
Judgment  being  entered  in  favor  of  the  plaintiffs,  upon 
the  report  of  the  referee,  at  a  special  term,  the  defendant 
appealed. 

JTiompaon  &  WeekSy  for  the  appellant.  I.  No  recovery 
can  be  had  in  such  case  as  the  present,  unless  upon  the  prin- 
ciple that  an  innkeeper  is  an  absolute  insurer  of  all  goods 
entrusted  to  his  care,  and,  like  a  common  carrier,  must  re- 
spond for  their  loss  unless  excused  by  the  act  of  God  or  the 
public  enemy.  It  is  said  in  Anthonys  Law  Student^  59, 
'^Destruction  of  property  by  an  accidental  fire,  earthquake  or 
tempest,  or  the  like,  would  probably  fall  within  the  ^fatale 
damnum^  of  the  civil  law,  for  which  an  iunkeeper  would  not 
be  chargeable."  This  same  exception  of  inevitable  casualty  is 
recognized  by  Story  on  Bailment^  §  472.  In  the  case  of  inn- 
keepers, he  says :  '^  But  innkeepers  are  not  responsible  to  the 
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same  extent  as  common  caniers.  The  loss  of  goods  at  an  inn, 
will  be  presumptive  evidence  of  negligence,  but  he  may  repel 
this  presumption  by  showing  he  was  guilty  of  no  negligence  or 
that  it  was  occasioned,  1.  By  the  personal  negligence  of  the 
guest ;  2.  Inevitable  casualty ;  or  3.  Superior  force."  The 
firing  a  building  by  an  incendiary  is  clearly  an  inevitable  casu*- 
alty  in  this  sense,  and  not  attributable  to  the  negligence  of 
the  innkeeper.  In  the  case  of  Morewood  v.  Pollock,  (18  L. 
d  Eq.  B.)  in  r^ard  to  the  liability  of  a  ship  owner,  under  a 
statute,  it  is  said  in  a  note,  '^  The  liability  for  loss  by  fire,  not 
occasioned  through  defendant's  neligence,  does  not  attach  to 
a  warehouseman.  (Oarside  v.  The  Western  Navigation  Co., 
4  Term  B.  581,  decided  1792.")  Nor  to  innkeepers,  (ifer- 
rUt  V.  Claghom,  23  Verm.  Bep.  177,)  an  excellent  case  on 
this  subject."  In  the  case  first  referred  to,  of  a  warehouse* 
man,  Lord  Kenyon  said :  The  case  of  common  carriers  stands 
upon  peculiar  grounds,  (whether  well  or  ill  taken  to  prevent 
fraud.)  I  do  not  see  how  we  can  couple  the  character  of 
carrier  with  warehouseman,  in  which  defendants  are  not  lia- 
ble, not  having  been  guilty  of  laches.  In  the  second  case, 
the  same  rule  is  applied  to  a  loss  by  fire  in  the  case  of  an 
innkeeper,  and  the  facts  are  identical  with  this  case.  '^On 
the  trial  it  was  conceded  that  the  defendant  was  the  keeper 
of  an  inn  at  Castleton,  and  that  in  January,  1850,  the  agent 
of  the  plaintiff  was  received  as  a  guest  at  the  defendant's 
inn,  with  the  property  described  in  the  declaration  belonging 
to  the  plaintiff,  and  that  the  horses  and  other  property  were, 
as  usual  in  such  cases,  put  into  the  bam  of  the  defendant, 
which  was  a  part  of  the  premises ;  and  at  the  usual  time  for 
closing  the  stable  the  bam  was  locked  by  the  defendant,  and 
that  about  daylight  the  next  moming,  and  while  the  prop- 
erty was  in  the  custody  of  the  defendant  as  an  innkeeper, 
the  bam  was  discovered  to  be  on  fire,  'supposed  to  be  the 
work  of  an  incendiary,'  and  the  horses  and  other  property 
were  burned  and  destroyed ;  and  that  there  was  no  negli- 
genoe  in  point  of  fistct,  in  the  defendant  or  his  servants  in  the 
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care  of  the  bam  and  of  the  property  in  question.  Testi- 
mony was  given  to  the  jury  in  r^ard  to  the  value  of  the 
property  destroyed ;  damages  assessed  at  1^166.66,  subject  to 
the  opinion  of  the  court,  &c.  The  court,  on  motion,  set  aside 
the  verdict.  The  opinion  of  the  court  delivered  by  Red- 
field,  J.  says :  ''This  is  an  action  against  the  defendant  as  a 
common  innkeeper  for  the  loss  of  the  plaintiff's  team  while 
a  guest  at  the  defendant's  house,  by  the  burning  of  his  barn 
supposed  to  be  the  work  of  an  incendiary.  The  court  finds 
that  the  plaintiff's  loss  was  without  any  negligence  in  point 
of  fact,  in  the  defendant  or  his  servants.  From  this  we  are 
to  understand  that  no  degree  of  diligence  on  the  part  of  the 
defendant  could  have  prevented  the  loss«  If  then  he  is  lia- 
ble, it  must  be  for  a  loss  happening  by  a  cause  beyond  his 
control.  In  saying  this,  we  have  reference  only  to  the  highest 
degree  of  what  would  be  esteemed  reasonable  diligence  under 
the  circumstances  known  to  exist  before  *  the  fire  occurred. 
We  are  aware  that  it  would  doubtless  be  possible  by  human 
means  to  have  so  vigilantly  guarded  these  buildings  as  prob- 
ably to  have  prevented  the  fire.  But  such  extreme  caution 
in  remote  country  towns  is  not  expected,  and  if  practiced  as 
a  general  thing  must  very  considerably  increase  charges  upon 
guests,  which  they  would  not  wish  to  incur  ordinarily  for  the 
remote  and  possible  advantage  which  might  accrue  to  them." 
It  will  be  seen  here  that  the  rule  laid  down  by  Sir.  Wm.  Jones, 
(to  be  adverted  to  presently,)  to  wit,  that  an  innkeeper  is  liable 
only  in  case  he  fails  to  exercise  the  highest  reasonable  dili- 
gence in  the  care  and  protection  of  the  property  of  the  guest, 
is  adhered  to ;  and  in  fact  a  careful  review  of  the  decided 
cases  will  show  that  innkeepers  were  never  held  to  a  stricter 
rule,  except  in  the  case  of  theft  or  private  robbery.  The 
same  rule  is  recognized  in  33  Barb.  241,  where  a  bailee  for 
hire  was  held  not  liable  to  return  property  destroyed  by  a  fire 
without  negligence  on  his  part.  So  in  Coggs  v.  Bernard, 
{Smith's  Lead.  CaaeSy  33  Law  Library y  p.  186,)  it  is  said 
it  is  right  to  say,  as  was  decided  in  Moore  v.  The  Mayor  of 
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MobiUj  (1  Stewart,  284,)  that  a  paid  agent  is  liable  if 
negligent,  and  not  liable  if  not  negligent.  In  most  of  the 
decided  cases,  the  question  has  been  on  whom  the  onus  was 
thrown  to  show  negligence,  or  the  opposite ;  but  it  is  now 
the  established  rule  that  the  defendant  must  show  he  was  not 
guilty  of  negligence,  being  prima  facie  liable  on  showing 
the  loss  of  the  goods  while  in  his  custody.  There  is  no  case 
in  which  it  has  been  held  that  the  liability  of  an  innkeeper 
was  commensurate  with  that  of  a  common  carrier,  but  the 
contrary  is  expressly  held  by  Story,  §  472,  and  the  case  above 
cited  decided  by  Lord  Kenyon.  Indeed  the  analogies  between 
the  liability  of  an  innkeeper  and  warehouseman  are  much 
more  perfect.  It  is  true  in  the  case  of  Ingalebee  v.  Wood, 
(36  Barb.  459,)  Judge  Potter  says:  ''The  liability  of  an 
innkeeper  to  his  guest,  like  that  of  a  common  carrier  to  his 
employer,  is  not  discharged  by  showing  that  the  fire  was 
owing  to  no  fault  of  his,  but  to  an  accident,  citing  the  case 
of  Hyde  v.  The  Trent  Navigation  Co.,  (5  T.  R.  389.)  The 
difficulty  with  this  doctrine  is  two-fold :  (1.)  The  question 
was  whether  the  plaintiff  was  a  guest,  and  not  what  was  an 
innkeeper's  liability,  provided  he  had  been.  It  is,  therefore, 
not  a  point  decided  even  in  that  case.  And  (2.)  The  reference 
is  incorrect,  and  does  not  support  the  doctrine  of  the  learned 
judge.  The  sole  question  in  that  case  was  whether  the  de- 
fendants were  to  be  held  as  common  carriers,  or  whether 
having  stowed  the  goods  in  a  warehouse  before  delivery,  were 
exonerated.  It  was  held  on  all  the  facts  that  the  defendants 
were  still  liable  as  common  carriers  for  the  goods  consumed 
by  fire ;  a  doctrine  never  doubted  since  Lord  Eenyon's  day. 
But  no  question  of  the  liability  of  an  innkeeper  was  ever 
mooted  or  raised  in  that  case,  and  could  not  be  upon  the 
facts.  So  when  the  cases  speak  of  an  innkeeper's  liability 
being  like  that  of  a  common  carrier,  it  is  sometimes  in  ref- 
erence to  a  lien  sought  to  be  enforced,  when  it  would  be  as 
correct,  and  more  so,  to  say  it  is  like  that  of  a  warehouseman 
or  any  other  person  having  a  Uen.    Having  a  lien  on  goods  or 
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articles,  by  no  means  makes  one  an  insurer  absolutely  of  such 
goods.  In  some  cases  it  means  that  both  are  prima  fade 
liable,  without  intending  to  assert  that  no  diligence  or  acci- 
dent will  exonerate  an  innkeeper  from  such  liability,  which 
would  not  also  exonerate  a  common  carrier.  Sir  Wm.  Jones, 
in  his  Treatise  on  JBaUmentSy  says,  (p,  5,)  ^^As  the  bounds 
of  justice  would  in  most  cases  be  transgressed,  if  he,  the 
bailee,  was  made  answerable  for  the  loss  without  his  fault,  he 
can  only  be  obliged  to  keep  it  with  a  degree  of  care  propor- 
tioned to  the  nature  of  the  bailment/'  He  then  discusses 
and  defines  the  care  required  in  each  species  of  bailment, 
showing  that  by  the  Roman  law  it  was  comprised  under  two 
he-ads.  Deceit  and  Neglect ;  and  classing  neglect  under  the 
English  law  into  three  divisions,  1st.  Gross,  or  lata  culpa; 
2d.  Ordinary,  or  levis  culpa;  3d.  Slight,  or  levisaima  culpa; 
and  applies  the  second,  ordinary  care,  to  all  bailments  where 
they  are  reciprocally  beneficial  to  both  parties ;  such  prudent 
care  as  every  prudent  man  commonly  takes  of  his  own  goods." 
{Page  23.)  He  also  vindicates  the  same  rule  as  laid  down 
by  Pothier  on  ObligationSy  and  at  page  49  he  says:  ^^When 
a  bailee  either  directly  receives  or  demands  a  reward  for  his 
care  to  take  charge  of  goods  in  consequence  of  some  con- 
tract, he  becomes  answerable  for  ordinary  neglect,  citing  the 
case  of  ^a  trunk  left  with  an  innkeeper  or  his  servants,'  and 
thus  placing  innkeepers  in  this  class  of  bailees,  and  showing 
at  page  96  that  the  ground  of  holding  an  innkeeper  liable  is 
his  'neglect  to  provide  honest  servants  and  honest  inmates,' 
where  property  is  stolen  belonging  to  guests,  and  refers  to  a 
law  of  the  Boman  Praator  which  excepted  him  from  liability 
in  cases  of  damna/atali,  or  inevitable  accident ;  and  says,  in 
all  such  cases  it  is  competent  for  the  innkeeper  to  repel  the 
presumption  of  his  knavery  or  default  by  proving  that  he  took 
ordinary  care,  or  that  the  force  occasioning  the  damage  was 
irresistible."  I  have  thus  referred  to  the  treatise  of  Sir  Wm. 
Jones,  because  it  has  been  claimed  that,  by  the  rules  of  the 
common  law,  an  innkeeper  can  exonerate  himself  from  respon- 
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ability  for  loss  only  by  two  modes,  the  act  of  God  and  the 
public  enemy.  It  will  be  seen  that  this  is  clearly  fallacious. 
That  he  is  not  an  absolute  insurer  like  a  common  carrier, 
whQe  the  goods  are  in  transit,  but  responsible  only  for  the 
best  care  he  could  bestow  upon  the  goods,  so  that,  if  without 
negligence,  he  is  not  liable.  So  that  the  common  rule  is 
clear :  Where  goods  in  the  custody  of  an  innkeeper  are  lost 
by  robbery,  the  mode  of  the  loss  is  proof  of  negligence,  and 
cannot  be  rebutted ;  but  where  they  are  burned  by  an  incen- 
diary, or  carried  off  by  a  flood,  a  superior  force,  or  a  foreign 
army,  or  other  inevitable  accident  or  casualty,  in  all  such 
cases,  proof  that  it  was  not  owing  to  neglect,  exonerates  the 
bailee,  and  he  is  not  responsible.  The  course  of  modem 
authority  is  to  the  Aame  effect.  I  have  cited  the  case  in 
Vermont,  of  Merritt  v.  Glaghoniy  directly  in  point,  approved 
by  law  and  equity  reports  as  good  law,  and  analogous  princi- 
ples laid  down  in  other  cases  to  the  same  effect.  It  has  been 
sometimes  loosely  said  that  an  innkeeper  is  an  insurer  because 
he  has  a  lien  on  the  goods ;  but  so  has  a  mechanic  doing 
work  on  an  article,  or  a  warehouseman  on  the  goods  stored ; 
but  they  are  not  therefore  insurers,  and  are  exonerated  from 
responsibility  by  showing  they  were  guilty  of  no  negligence. 
In  Scotland,  a  loss  by  fire  has  been  adjudged  to  be  an  inevi- 
table casualty,  which  exonerates  even  a  common  carrier  from 
responsibility.  (2  Kenfs  Com.  598.)  The  only  sound  reason 
given  in  the  books  from  Oayle's  case  (8  Coke,  32)  down,  is 
that  the  innkeeper  shall  be  responsible  for  thieving  or  pur- 
loining by  himself  or  his  servants ;  but  an  incendiary  fire 
does  not  fall  within  the  reason  of  the  rule,  for  by  their  total 
loss  no  one  is  gainer ;  and  no  innkeeper  could  participate  in 
the  plunder.  In  a  late  English  case  the  same  rule  is  adopted 
as  in  Merritt  v.  Claghom,  (5  Adolph.  dt  Ellis,  N,  8»  164. 
Dawson  and  Chauncey,)  ^^  When  chattels  have  been  depos- 
ited in  an  inn  and  lost  or  injured,  the  presumption  is  that 
it  was  occasioned  by  the  negligence  of  the  innkeeper  or  his 
servants.    But  this  presumption  may  be  rebutted,  and  if  the 
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jury  find  in  favor  of  the  innkeeper  as  to  negligence,  he  is 
entitled  to  succeed  on  the  plea  of  not  guilty."  "In  the 
present  case/'  says  Lord  Denmau,'  (action  against  an  inn- 
keeper.) "when  the  plaintiff  had  closed  his  evidence,  the 
iearned  judge  thought  that  there  was  a  presumption  of  neg- 
ligence and  called  on  the  defendant  to  answer.  This  he  did 
by  giving  proof  of  such  attention  and  skillful  management 
as  to  convince  the  jury  that  the  damage  could  not  have  been 
occasioned  by  the  negligence  imputed — that  ])roof  took  away 
the  ground  of  action  according  to  all  the  authorities" — and 
this  was  a  case  of  putting  two  horses  in  one  stable,  where 
one  kicked  the  other,  a  thing  possible  to  prevent.  It  is 
somewhat  remarkable  that  in  all  the  instances  of  the  burn- 
ing of  inns,  so  frequent  in  this  country,,  not  a  single  case  can 
be  found  where  an  action  has  been  sustained  for  the  value  of 
property  so  destroyed  by  an  accidental  fire.  Sichmond  v. 
Smith,  (8  Barn,  dk  Gress.  9,)  was  a  case  of  theft  of  goods. 
Piper  V.  Manny  J  (21  Wend.  282,)  was  a  case  where  butter  put 
in  a  yard  of  the  inn,  by  direction  of  the  servant,  was  stolen. 
ChrinneU  v.  Coohy  (3  Hillj  485,)  was  a  case  of  taking  away 
horses  without  paying:  charges.  The  referee  in  his  opinion 
(contrary  to  what  wa>  claimed  by  the  plaintiffs)  admits  that 
such  is  the  law  in  respect  to  innkeepers,  but  still  finds  for 
the  plaintiffs  on  the  ground  that  the  proof  of  the  defendant 
was  not  sufficient  to  rebut  this  presumption  of  negligence. 

II.  The  opinion  of  the  referee  is  erroneous  and  should  be 
reversed.  1.  He  mistakes  entirely  the  character  of  the  evi- 
dence called  for  to  rebut  this  presumption  of  negligence.  He 
says :  "There  is  no  evidence  as  to  the  cause  or  origin  of  the 
fire ;  this  is  left  entirely  to  conjecture ;  the  law  presumes  it 
to  have  originated  from  some  negligence  of  the  innkeeper, 
his  guests  or  servants,  and  this  presumption  is  a  controlling 
fact  in  the  case,  until  it  is  repelled  by  proof  to  the  contrary," 
and  goes  on  to  quote  Judge  Bedfield.  That  one  presump- 
tion, without  proof,  is  not  to  counteract  another  presumption, 
to  wit,  that  the  fire  was  caused  by  negligence,  &c.    If  the 
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referee  had  only  remembered  that  the  " presumption'*  of 
n^ligence  in  the  innkeeper,  was,  (1.)  A  presumption  of  law, 
and  not  of  fact,  and  (2.)  That  it  applied  solely  to  the  loss 
of  the  goods,  and  not  at  all  to  the  mode  of  the  loss,  he  might 
not  have  fallen  into  the  admission  of  a  principle  of  exonera- 
tion by  an  innkeeper  and  yet  practically  denied  its  utility  by 
setting  up,  or  requiring  a  characti?r  of  proof  which  could 
never  be  furnished,  the  existence  of  which  would  in  fact  show 
a  miracle !  When  enquiring  as  a  fact,  how  the  fire  origi- 
nated, there  is  no  presumption  about  it.  The  burden  is 
simply  on  the  defendant  to  show  that  neither  he  nor  his  ser- 
vant or  agents  have  been  guilty  of  negligence  as  a  fact,  and 
this  is  made  out  by  all  such  legal  and  legitimate  proof,  actual 
or  presumptive,  as  prevails  in  ordinary  investigations.  It  is 
simply  trifling  to  say  there  is  every  presumption  in  favor  of 
the  theory  that  an  incendiary  caused  the  fire.  But  as  yon 
don't  prove  by  a  witness  present  that  he  saw  the  fire  kindled, 
it  is  only  presumption,  and  one  presumption  cannot  over- 
come another  presumption.  The  presumption  of  negligence, 
on  the  loss  of  the  goods,  does  not  ^'become  a  controlling 
fact  in  the  case,"  &c.  as  asserted.  It^mply  relieves  the 
guest  from  proof  of  the  fact,  founded  (jn  considerations  of 
public  policy,  and  the  case  of  negligence  of  the  innkeeper  is 
a  fact  to  be  ascertained  like  other  facts  in  a  cause  by  any 
legitimate  evidence,  from  the  direct  testimony  of  witnesses, 
or  from  fair  and  ordinary  presumptions ;  and  as  a  plaintiff 
must  make  out  his  case,  if  this  presumption  of  fact  is  well 
made  in  favor  of  the  defendant,  he  must  recover.  Any  other 
rule  results  in  endless  confusion,  and  is  incapable  of  applica- 
tion. The  sole  point  insisted  on  by  the  referee  is  that  we  did 
not  positively  show  that  the  fire  was  the  work  of  an  incen- 
diary. He  thinks  it  was  left  to  conjecture,  and  he  conjec- 
tures also,  (1.)  Boarders  or  other  guests  might  have  fired  it. 
(2.)  The  innkeeper  himself.  What  right  has  a  referee,  in  get- 
ting at  the  proof  of  a  fact,  to  run  into  any  such  absurdities  ? 
There  is  not  a  particle  of  evidence  in  the  case  to  favor  either 
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of  these  conjectures ;  but  everything  against  them.  Not  a 
foot  is  heard  to  stir  in  the  house ;  the  yard  gates  are  locked ; 
no  entrance  from  vdthout ;  the  key  hung  in  its  place  at  the 
locking  of  the  bam,  and  found  there  by  Piatt ;  and  the  barn 
door  unlocked  by  him.  And  yet  a  "conjecture"  in  the  face 
of  all  this  proof  is  set  up  as  of  the  same  force  as  one  sus- 
tained by  every  particle  of  it — a  "conjecture"  that  some 
guest  might  have  fired  it.  And  so  in  respect  to  Mr.  Bald- 
ing, an  infirm  old  man,  not  out  of  his  bed  until  the  fire  was 
over,  and  he  presumed  to  burn  up  his  own  and  his  guests' 
goods  in  the  night  I  Why  not  "conjecture"  he  had  a  train 
laid  for  this  special  object  as  well  ?  Presumptions  of  fact  or 
of  law  arising  out  of  the  proof,  are  not  to  be  classed  for  a 
moment  with  wild  conjectures  or  possibilities  hazarded  in  the 
face  of  all  the  proof.  The  result  of  the  referee's  doctrine 
would  be  to  require  positive  proof  from  an  eye  witness  in  all 
cases  that  he  saw  the  torch  of  the  incendiary  applied.  But 
why  is  this  any  more  conclusive  ?  He  may  be  mistaken  or 
perjured.  It  may  be  an  optical  illusion.  Nay,  the  improba- 
bility of  his  doing  it  at  all  in  the  presence  of  a  witness  might 
be  urged  with  much  more  force  against  the  fact  than  the 
double-headed  conjecture  with  which  the  referee  sweeps  aside 
the  force  of  sound  legal  presumption  that  an  incendiary  fired 
the  barn.  Look  at  the  impossibility  of  complying  with  any 
such  rule  of  evidence  as  the  referee  suggests.  First,  Mr.  Bald- 
ing must  be  examined,  as  to  whether  he  arose  quietly  at 
midnight  and  climbed  to  the  top  of  the  bam  and  fired  on  the 
peak ;  but  he  is  dead :  so  this  is  impossible,  and  no  one  knew 
but  himself.  Then  every  guest  and  every  servant  must  in  like 
manner  be  examined — casual  guests  scattered  all  over  the 
country;  and  if  one  be  missing,  a  "conjecture"  immediately 
arises  that  he  is  the  man.  No  amount  or  character  of  evi- 
dence is  so  overwhelming  as  to  silence  all  conjecture.  The 
defendants,  in  rebutting  the  presumption  of  negligence  arising 
from  the  loss  of  the  goods,  showed,  (1.)  That  the  loss  was 
occasioned  by  fire  first  discovered  on  the  top  of  the  roof, 
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where  it  was  therefore  set  on  fire ;  then  it  communicated  to 
the  hay,  and  then  rained  down  below  upon  horses  and  goods. 
(2.)  That  Mr.  Balding,  Mr.  Wright  and  Mr.  Isaac  I.  Piatt 
were  the  only  persons  employed  about  the  bam  and  premises ; 
that  on  that  evening  all  the  gates  were  closed  and  locked ; 
the  barn  doors  were  locked ;  the  windows  closed  and  every* 
thing  secured ;  no  one  left  in  the  yard ;  the  lamp  taken  out 
and  the  keys  hung  on  a  nail  in  the  hall.  (3.)  That  about 
1  o'clock  A.  X.,  when  not  a  soul  was  up  or  awake  in  the  inn, 
the  fire  began,  arousing  the  inmates ;  that  Mr.  Balding  did 
not  get  out  to  the  fire ;  he  was  past  76  years  of  age,  and 
the  other  two  persons  cannot  say  who  set  the  barn  on  fire. 
(4)  That  Mr.  Hammond  and  others  having  horses  there 
came  out  after  Mr.  Piatt  and  did  not  save  their  horses.  The 
whole  case  shows  as  clearly  it  was  the  work  of  an  incendiary 
as  any  ever  tried ;  no  one  else  there,  inside  the  premises — the 
torch  came  from  without— the  inference  is  irresistible,  the 
presumption  becomes  proof,  and  not  only  neutralizes  but 
destroys  the  legal  presumption  of  negligence,  arising  on  loss 
of  the  goods.  But  if  not  the  work  of  an  incendiary,  so  long 
as  it  occurred  without  the  iault  of  Balding  or  his  servants, 
he  is  not  responsible.  The  report  of  the  referee  should  be 
set  aside  and  a  new  trial  ordered. 

Wells  &  Dudletfy  for  the  respondents.  I.  The  liability  of 
an  innkeeper  for  the  loss  of  the  property  of  his  guest,  is  the 
same  as  that  of  a  common  carrier.  He  is  an  insurer  against 
every  thing  but  the  acts  of  God,  the  public  enemy,  or  the 
guest  himself.  There  is  some  difference  among  the  courts  of 
the  different  states  as  to  the  above  rule,  as  in  Vermont; 
some  of  them  not  holding  the  innkeeper  to  quite  so  severe 
a  liability.  In  this  state,  however,  such  has  always  and 
uniformly  been  the  rule.  So  also  in  Massachusetts ;  and 
such  is  the  tendency  of  the  decisions.  Parsons  on  Contracts, 
(voL  Ijp.  623,)  says:  "Public  policy  imposes  on  an  inn- 
keeper a  severe  liability.    The  later,  and,  on  the  whole,  pre- 
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vailing  authorities,  make  him  aa  insurer  of  the  property 
committed  to  his  care,  against  every  thing  hut  the  act  of 
God,  or  the  public  enemy,  or  the  neglect  or  fraud  of  the 
owner  of  the  property."  In  this  state  there  has  been  no 
change  or  exception  to  the  above  rule  that  I  have  been  able 
to  find.  In  14  John.  175,  the  point  was  raised,  and  the  court 
expressly  decide,  that  the  goods  being  infra  hoapitiumy  "it 
18  not  necessary  to  prove  negligence  in  the  innkeeper  to  make 
him  liable  'for  the  loss."  In  21  Wend.  282-285,  the  court 
says :  "The  liability  of  the  innkeeper  is  strict,  and  doubtless 
often  severe,  but  not  more  so  than  that  of  common  carriers  ; 
both  are  considered  as  insurers  of  the  goods  while  in  their 
keeping."  The  above  opinions  were  no  mere  dicta,  but  in 
both  of  them  the  question  of  negligence  was  raised  and  ex- 
pressly decided.  The  same  point  was  raised  and  decided  the 
same  way  in  5  Barb.  560,  564;  14  id.  193,  195;  12  How. 
Pr.  Rep.  147,  151 ;  36  Barb.  70,  74.  In  this  last  case, 
Sutherland,  Justice,  says  :  "The  liability  of  the  innkeeper 
was  an  extraordinary  liability,  and  made  him  in  fact,  an  in- 
surer of  the  safe  keeping  of  the  goods."  And  in  3  Hilly  485, 
488,  Bronson,  J.  says :  "  The  innkeeper  is  bound  to  receive 
and  entertain  travelers,  and  is  answerable  for  the  goods  of 
the  guest,  although  they  may  be  stolen,  or  otherwise  lost, 
without  any  fault  on  his  part.  Like  a  common  carrier,  he 
is  an  insurer  of  the  property."  {See  also  9  Pick.  284 ;  31 
Maine  Rep.  478.)  Kent,  in  his  Commentaries y  {vol.  2, 
p.  592,)  says :  "Innkeepers  are  held  responsible  to  as  strict  and 
severe  an  extent  as  common  carriers."  The  referee,  in  his 
opinion,  speaks  of  Kent  as  also  saying :  "That  he  is  not  re- 
sponsible for  losses  occasioned  by  superior  force,  as  robbery." 
{See  2  Kent's  Com.  593.)  We  understand  this  passage  rather 
as  being  a  citation  of  what  is  contained  and  laid  down  in 
Cayle's  case,  than  as  being  the  commentator's  opinion.  It 
is  clearly  inconsistent  with  and  contradicts  what  he  before 
lays  down  as  the  true  rule.  From  the  above  decisions,  it  is 
clear  that  the  rule  in  this  state  is,  and  always  has  been^ 
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that  an  innkeeper  is  an  insurer^  and  liable  to  the  same  extent 
as  a  common  carrier^  for  all  losses  in  whatever  way  occnning, 
except  such  as  arise  from  the  act  of  God,  the  public  enemy 
or  the  guest  himself. 

II.  Even  if  we  accept  the  referee's  reading  of  Kent,  and 
modify  the  rule  so  that  the  innkeeper  should  not  be  ^^respon- 
sible for  losses  occasioned  by  superior  force,  as  robbery/'  it 
would  not  apply  to  this  case.  To  constitute  '^  superior 
force/'  it  must  be  such  as  the  innkeeper  is  utterly  unable  to 
guard  against  or  resist ;  some  irresistible  power,  like  that  of 
armed  men,  in  a  robbery,  &c.  by  the  direct  agency  of  which 
the  loss  is  occasioned.  If  some  such  force  had  caused  the  fire 
in  question,  and  prevented  the  landlord  and  his  servants  from 
rescuing  the  goods,  it  might  have  come  within  such  excep- 
tion. But  the  fire  doubtless  was  the  result  of  accident,  or 
the  act  of  an  incendiary ;  in  neither  of  which  cases  was  any 
superior  force  employed.  Care  and  vigilance  would  have 
avoided  the  accident,  or  arrested  the  incendiary,  or  at  least 
rescued  the  goods  from  destruction. 

III.  There  is  no  distinction  in  the  law,  between  the 
liability  of  an  innkeeper  in  case  of  loss  by  fire,  and  his  lia^ 
bility  in  case  of  theft,  or  other  casualty.  .  The  counsel  for  the 
defendant  raised  the  point .  before  the  referee,  and  urged  it 
earnestly  and  ably,  and  the  referee,  in  his  opinion,  seems  in 
part  to  recognize  such  distinction.  But  we  insist  that  there 
is  no  foundation  for  it,  either  in  authority  or  in  principle. 
The  exceptions  to  the  liability  of  the  innkeeper,  as  defined 
and  enumerated  in  all  the  cases,  are  confined  to  losses 
by  the  acts  of  God,  the  public  enemy,  or  the  guest  himself. 
In  this  respect  the  rule  is  the  same  as  with  common  carriers. 
In  21  Wendell,  (p.  236,)  Bronson,  J.  says:  "The  liability 
of  a  carrier  is  like  that  of  an  innkeeper  /'  and  at  page  238  he 
adds:  ''He,  (the  carrier,)  is  regarded  as  an  insurer,  and 
neither  destruction  by  fire  nor  robbery  by  armed  men  will 
discharge  him  from  liability."  In  Parsons  v.  Monteathy  (IS 
Barh.  353, 357,)  which  was  a  case  of  loss  by  fire  of  property 
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in  the  keeping  of  a  carrier,  it  was  held  the  destruction  of 
goods  by  fire  was  not  an  "act  of  God."  "The  act  of  God,* 
as  it  is  called,  says  Welles,  J.,  "in  order  to  excuse  a  common 
carrier,  must  be  such  an  event  as  cozdd  not  happen  by  the 
intervention  of  man^  nor  be  prevented  by  human  prudence" 
The  same  question  was  decided  in  the  same  way  in  the  nex** 
case,  (13  Barb.  361,)  which  was  taken  to  the  court  of  ap* 
peals,  and  judgment  of  the  supreme  court  affirmed.  (6  Sel- 
den^  431,  437.)  Willard,  J.  in  his  opinion  says:  "Com- 
mon carriers  are  regarded  as  insurers,  and  are  responsible  for 
all  injuries,  except  such  as  are  occasioned  by  the  acts  of  God 
and  the  public  enemy.  A  destruction  by  fire,  unless  occa- 
sioned by  lightLing,  does  not  fall  within  the  exception." 
Parson  on  Contracts,  (1  vol.  p.  635,)  defines  the  act  of  God 
to  be  "a  cause  which  operates  without  any  aid  or  interference 
from  man."  "  So  he  (the  carrier)  is  responsible  for  loss  by 
fire,  unless  it  be  caused  by  lightning."  In  Ingalsbee  v. 
Woody  (36  Barb.  452,)  where  the  loss  was  occasioned  by  fire, 
but  which  was  disposed  of  on  the  ground  that  the  plaintiff 
was  not  a  guest,  the  reasoning  in  the  opinions  given,  con- 
cedes that  if  the  party  had  been  a  guest,  the  defendant 
would  have  been  liable.  Potter,  J.  at  page  458,  says :  "  If 
the  defendant  could  have  enforced  a  lien  upon  the  property, 
on  his  part,  for  the  keeping  of  the  horse,  then  his  liability  to 
respond  for  the  loss  of  the  property  clearly  follows.  The 
lien  and  the  liability  stand  or  fall  together.  The  liability  to 
his  guest,  like  that  of  a  common  carrier  to  his  employer,  is 
not  discharged  by  his  showing  that  the  f  re  was  owing  to  no 
fault  of  his."  Again,  the  difference  between  the  Vermont 
cases,  cited  by  the  defendant's  counsel  and  the  referee,  and 
those  in  our  state,  is  not  in  any  such  distinction  between  the 
liability  in  case  of  fire  and  that  in  case  of  theft ;  but  it 
consists  merely  in  their  relaxing,  in  all  cases,  the  rigid  rule 
held  here,  as  to  the  general  responsibility  of  innkeepers,  and 
not  holding  them  insurers  like  common  carriers.  There  are 
two  of  these  cases,  viz :  Merritt  v.  Claghorn,  (23  Vermont 
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R.  177,)  and  McDaniels  v.  Robinson,  (28  id.  337.)  The  first 
18  a  case  of  loss  by  fire ;  the  second  is  loss  from  theft.  Both 
cases  hold  the  relaxed  mle,  viz :  that  the  innkeeper  is  not 
liable  as  an  insurer,  or  to  the  same  extent  as  a  common  car- 
rier. This  is  so  as  to  loss  by  theft,  as  well  as  by  fire,  and 
they  nowhere  make  any  distinction  in  the  liability  resulting 
from  th(3  two  casualties.  Neither  is  there  any  foundation  for 
such  distinction  in  principle.  The  same  reasons  and  the 
same  public  policy  that  hold  the  bailee  to  so  strict  vigilance 
against  loss  by  thefk,  should  exact  from  him,  at  least,  an 
equal  care  and  watchfulness  against  fire.  The  evil  to  be 
guarded  against,  both  to  the  guest  and  the  public,  is  surely 
as  great  in  case  of  destruction  of  property  by  fire,  as  of  its 
mere  abstraction  by  theft.  The  same  care  that  is  required 
by  law,  which  would  be  effectual  to  guard  against  theft, 
would  be  equally  and  more  effectual  against  fire.  The  thief 
may  frequently  elude  the  watchfulness  of  the  innkeeper-  and 
escape  with  his  plunder,  while  he  would  most  certainly  be 
detected,  if  any  watchfulness  is  maintained,  in  case  he  should 
attempt  to  set  fire  to  the  property  or  buildings.  At  all 
events,  discovery  would  take  place  in  time  to  arrest  the  fire, 
or  to  rescue  the  goods  of  the  guest,  so  that  the  destruction 
of  property  by  fire,  proves  a  much  greater  remissness  and 
want  of  care  in  the  bailee  than  its  theft  possibly  could. 
Such  a  distinction,  if  adopted  by  the  court,  would  involve 
them  in  the  absurdity  of  holding  an  innkeeper  liable  where 
he  relaxes  his  vigilance  only  long  enough  to  enable  the  thief 
to  snatch  and  escape  with  his  spoil ;  but  if  he  will  increase 
or  prolong  his  carelessness  and  remissness  of  duty,  so  that 
the  thief  can  also,  if  disposed,  set  fire  to  the  buildings,  and 
until  the  fire  can  spread  and  get  beyond  his  control  and  de- 
stroy his  guest's  property,  then  he  will  free  himself  from  the 
responsibility.  Such  a  rule  would  be  the  reverse  of  the  old 
maxim,  majori  culpce  gravior  pcena.  It  follows  from  the 
above,  unless  the  court  is  disposed  to  abandon  the  long  and 
uniform  course  of  decision  maintained  in  this  state,  in  favor 
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of.  this  recently  adopted  Yermont  rule,  that  the  innkeeper 
must  be  held  to  be  an  insurer  against  loss  by  fire  as  well  aa 
theft,  unless  the  fire  be  caused  by  lightning  or  without  any 
agency  or  interference  from  man. 

IV.  Adopting,  for  the  sake  of  argument,  the  Yermont  rule, 
and  admitting  that  the  innkeeper  is  not  to  be  held  as  au 
insurer,  and  that  his  liability  is  based  on  negligence  in  fact, 
still,  all  the  authorities  agree  in  placing  his  responsibility 
next  to  that  of  the  common  carrier,  and  in  holding  the  fact 
of  the  loss  as  a  presumption  against  him  of  negligence.  In 
order  to  clear  himself  from  this  presumption,  he  must  show 
affirmatively  that  neither  he  nor  his  servants  or  inmates  were 
in  any  way  connected  with  the  fire,  and  that  it  arose  irom 
causes  beyond  his  control ;  and  to  do  this  he  must  show  the 
particular  facts  of  the  case  —  in  what  way  and  through  what 
agency  the  casualty  originated.  {See  McDaniela  v.  Rohin-- 
son,  28  Vermont  Rep,  337 ;  24  Barb,  388.)  There  was  no 
such  evidence  attempted  ;  nothing  appears  in  the  case  from 
which  the  referee  could  properly  find  how  the  fire  originated. 
Instead  of  disproving  the  presumption  of  the  law,  the  testi- 
mony rather  confirms  it  by  showing  how  easily  Balding  or 
some  of  his  servants  and  inmates  of  the  house  might  have 
gone  out  into  the  barn  and  caused  the  accident.  Wright, 
the  ostler,  locked  the  bam  at  9  o'clock  and  then  hung  the 
keys  in  the  back  hall  near  the  door.  There  is  no  further 
testimony  of  any  kind,  as  to  what  took  place  at  the  barn,  until 
the  fire  was  discovered,  about  half  past  1  o'clock.  From  this 
it  is  plain  that  Mr.  Balding,  or  any  of  the  servants  or  in- 
mates, might  have  taken  the  keys  froin  the  back  hall,  where 
they  were  hung  after  the  ostler  had  come  in,  and  gone  out  to 
the  bam  and  set  it  on  fire.  The  law  presumes  that  the  fire 
was  in  some  way  caused  by  the  negligence  of  the  landlord  or 
his  servants,  and  there  is  nothing  in  the  testimony  from 
which  the  referee  could  find  to  the  contrary.  The  testimony 
throws  no  light  whatever  on  the  origin  of  the  fire  ;  whether 
it  was  the  act  of  the  landlord  or  some  of  his  inmates,  or  of  an 
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incendiary,  or  the  result  of  some  of  the  numberless  contin* 
gencies  that  might  be  imagined,  it  is  impossible  to  say ;  and 
hence  the  court  must  leave  the  presumption  as  the  law  makes 
it.  The  answer  of  the  defendant  in  effect  admits  it  to  be  so ; 
its  language  is,  ''the  said  barn,  by  the  act  of  an  incendiary, 
(Mr  by  some  unavoidable  accident/'  &c.  &c.,  was  totally  de- 
stroyed by  fire.  The  testimony  as  to  the  usage  in  not  allow* 
ing  smoking  and  loafers  about  the  premises,  &c.  &c.,  is  not 
at  all  in  point  and  can  have  no  bearing ;  for  the  question  is 
not  as  to  the  general  character  of  the  house  or  the  habits  of 
its  inmates,  but  as  to  what  occurred  on  the  particular  night 
and  in  connection  with  the  fire.  It  may  be,  that  Mr.  Bald*- 
ing  had,  up  to  this  time,  maintained  the  full  degree  of  care 
over  his  guest's  property  required  of  him  by  the  law,  and  yet, 
on  this  particular  occasion,  he  has  been  remiss  and  has  failed 
of  his  accustomed  diligence.  It  is  no  defense  that  he  never 
failed  before. 

y.  The  counsel  for  the  defendant  insisted,  and  the  referee 
in  this  opinion  apparently  concedes,  that  if  it  had  been 
shown  that  the  fire  was  the  work  of  an  incendiary,  the  pre- 
sumption of  ne^rligence  against  Balding  would  have  been  re- 
butted. The  case  of  Merritt  v.  Claghorn,  (23  Verm.  R.  177,) 
is  cited  on  this  point.  We  regard  that  case  as  essentially 
difierent  from  the  one  in  hand,  and  not  at  all  applicable.  It 
was  admitted  in  that  case  as  will  be  seen  by  refering  to  it, 
^^ihat  there  was  no  negligence  in  the  defendant  or  his  ser-> 
vants  in  the  care  of  the  bam  and  of  ths  property  in  ques^ 
tion."  In  making  this  admission  the  plaintiff,  as  it  seems 
to  us,  surrendered  his  whole  case,  at  least  under  the  Vermont 
rule.  He  thus  admitted  away  not  only  the  presumption, 
which  the  law  made  in  his  favor,  but  also  all  inference  of 
negligence,  in  fact,  in  the  defendant  which  might  have  been 
drawn  from  the  testimony.  Negligence  is  the  want  of  that 
care  which  the  law  requires  in  the  particular  case  of  a  bailee. 
The  d^ree  of  care  required  varies  according  to  the  nature  of 
the  bailment;  but  the  admission  that  the  defendant  was 
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guilty  of  no  negligence^  is  an  admission  that  the  defendant 
had  done  all  he  could  do  and  all  that  the  law  required  of 
him.  Bedfield^  J.  in  giving  the  opinion  of  the  court  re- 
marked :  '^The  case  finds  that  the  plaintiff's  loss  was  without 
any  negligence  in  point  of  fact  in  the  defendant  or  his  «er- 
vants.  From  this  we  are  to  understand  that  no  degree  of 
diligence  on  his  part  could  have  prevented  the  loss.  If  then 
the  defendant  is  liable,  it  must  be  for  a  loss  beyond  his  con- 
trol." Of  course,  in  such  a  case  there  could  be  no  recovery. 
Our  case  is  entirely  different.  We  make  no  such  admission. 
On  the  contrary,  we  not  only  insist  upon  the  presumption 
which  the  law  makes  against  Balding,  but  we  claim  that  the 
testimony  establishes  negligence  in  fact,  on  his  part.  The 
care  required  by  law  of  a  bailee,  varies  according  to  the 
nature  of  the  bailment,  and  the  omission  which  will  amount 
to  negligence,  of  course  is  in  inverse  proportion  to  the  strict- 
ness of  care  required.  From  an  innkeeper  the  highest  degree 
of  vigilance  is  required ;  and  of  course  any  failure  at  any 
time  in  such  care  is  negligence,  in  fact,  for  which  he  is 
responsible.  We  insist  that  the  case  shows  that  Balding 
and  his  servants  were  thus  negligent,  and  that  they  did  not 
give  to  the  property  in  question  that  degree  of  care  which 
was  proper,  and  which  would  have  been  effectual  to  preserve 
it.  The  property  was  of  the  large  value  of  $1250;  the 
gloves  and  mittens,  amounting  to  $912,  were  of  a  character 
to  be  easily  stolen  and  taken  away ;  it  was  left  alone,  after 
9  o'clock,  without  any  watch  or  guard ;  the  bam,  from  its 
situation,  could  oppose  but  slight  obstruction  to  the  burglar 
or  incendiary ;  it  stood  open  during  the  day  time,  and  until 
in  the  evening,  with  its  contents-  exposed,  to  tempt  the 
cupidity  of  theives,  plenty  of  whom  must  be  hanging  about 
the  public  resorts  of  a  city  like  Poughkeepsie.  Some  of  the 
testimony  goes  to  show  that  one  or  more  of  the  doors  were 
left  open ;  at  all  events,  it  would  be  an  easy  matter  for  any 
one  to.  get  them  open.  Now,  we  insist  that  all  this  was  very 
careless  in  Mr.  Balding;  it  was  not  observing  that  care 
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which  was  proper^  and  which  any  prudent  man  would  devote 
to  such  an  amount  of  property^  and  much  less  that  higher 
degree  of  vigilance  which  the  law  exacts  of  the  innkeeper. 
It  must  have  been  obvious  to  any  prudent  person,  that  there 
was  great  danger  of  theft  to  property  of  that  kind  and  value, 
and  the  strong  likelihood  is^  if  the  fire  was  the  act  of  an 
incendiary,  that  it  was  the  work  of  one  or  more,  who  first 
helped  themselves  to  what  plunder  they  could  take  away,  and 
then  set  fire  to  the  building,  to  cover  up  their  theft.  We 
insist  that  it  was  proper,  and  required  of  Mr.  Balding  to 
have  kept  a  closer  watch  and  guard  over  the  goods  in  ques- 
tion. It  is  usual,  in  many  bams  and  stables,  to  have  an 
apartment  fixed  for  the  ostler  to  stay  in,  as  a  guard  and 
protection  to  the  premises.  If  Mr.  Balding  wanted  to  keep 
his  guest's  property  in  his  bams,  he  should  have  left  some 
proper  person  there  to  protect  it.  Even  if  the  fire  was  set  by 
some  incendiary,  itVas  none  the  less  negligence  in  Balding 
to  leave  the  premises  so  exposed  and  neglected  that  it  could 
be  entered  and  fired  without  discovery,  and  the  flames  have 
time  to  spread  so  that  the  property  could  not  be  rescued. 

VI.  The  decision  of  the  referee  on  the  point  that  the 
defendant  did  not  show  Balding  clear  of  negligence,  is  con- 
clusive and  finaL  It  is  a  matter  of  fact.  (2  Whittaker'a 
Practicey  3d  ed.  and  case  there  cited.  25  Hoto.  Pr.  Rep, 
425,427.    30  5ar6.  338.) 

By  the  Court,  Bockes,  J.  The  law  is  well  settled,  that 
innkeepers  are  held  to  extraordinary  liability  on  grounds 
of  public  utility,  growing  out  of  the  nature  of  their  vocation. 
It  is  Msisted  that  the  rule  of  liability  as  to  innkeepers  is  the 
same  as  that  applicable  to  common  carriers  of  goods — that 
they  warrant  the  safe  keeping  of  the  property  of  their  guests. 
In  other  words,  that  their  liability  is  that  of  insurers.  There 
can  be  no  possible  question,  at  this  day,  as  to  the  law  in 
regard  to  common  carriers.  They  warrant  the  safe  delivery 
of  goods  against  all  contingencies,  except  the  act  of  God  or 
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the  public  enemy.  .  The  rule  was  laid  down  in  Dorr  ▼.  The 
New  Jersey  Steam  Navigation  Companyy  (11  N  T,  Rep. 
485,)  thus :  ^^  A  common  carrier  is  responsible  for  all  loss  or 
damage  except  that  which  is  caused  by  the  act  of  God  or 
the  public  enemy/'  It  was  held  in  this  case  that  he  might 
limit  his  liability  by  an  express  agreement  with  the  owner 
of  the  property.  This  stringent  rule  has  been  rigorously 
adhered  to  by  the  courts.  Judge  Jewett  says,  in  Miller  y. 
The  Stean Navigation  Company,  (10  N.  T.  Rep.  431,)  "The 
rule  is  not  disputed  that  common  carriers  are  responsible  for 
every  injury  done  to  goods  intrusted  to  them  to  carry,  unless 
it  proceeds  from  the  act  of  Ood  or  the  enemies  of  the  land." 
(2  Kent,  602.  10  John.  1.  11  id.  107.  6  id.  160.  21 
Wend.  190.  Story  on  Bailment,  §  489,  490.  26  Wend. 
591.  2Barb.S.G.R.2Q,&.  10tU612.  25N.T.Rep.Z^ 
39  Barb.  488.  31  id.  38.)  Judge  Gowen  remarked,  in  Jfc- 
Arthur  v.  Sears,  (21  Wend.  196,)  "  No" matter  what  degree 
of  prudence  may  be  exercised  by  the  carrier  and  his  servants ; 
although  the  delusion  by  which  it  is  baffled  or  the  force  by 
which  it  is  overcome  be  inevitable,  yet  if  it  be  the  result 
of  human  means,  the  carrier  is  responsible."  Destruction 
of  property  by  accidental  fire  is  not  deemed  to  be  by  inev- 
itable accident  or  the  act  of  Gk)d,  as  are  storms,  light- 
ning, earthquakes  and  tempests.  (1  Term  Rep.  27.  5  id. 
389.  10  N.  Y.  Rep.  431.  25  id.  364.)  In  this  case,  there- 
fore, the  property  having  been  accidentally  destroyed  by  fire 
while  in  the  possession  of  the  defendant's  testator  as  inn- 
keeper, he  was  answerable  to  the  owner,  if  subject  to  the 
same  rule  of  liability  as  are  common  carriers.  As  regards 
this  point  there  seems  to  be  some  confusion  of  authorii^  In 
a  note  to  Blackstone's  Commentaries  it  is  said  that  an  inn- 
keeper's liability  is  not  so  extensive  as  that  of  a  carrier,  nor 
is  he  regarded,  as  a  carrier  is,  in  the  light  of  a  surety — that 
all  losses,  except  those  arising  from  inevitable  force,  the  act 
of  God,  or  the  king's,  enemies,  are  presumed  to  arise  from 
the  negtigence  of  himself  or  his  servants.    But  he  may 
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excuse  himself  by  showing,  if  he  can,  that  he  and  his  ser- 
Tants  were  guilty  of  no  negligence.  In  a  note  to  Morewood 
y.  Pollock,  (18  Law  and  Eq,  Rep.  341,)  it  is  said  that  the 
liability  or  loss  by  fire,  not  occasioned  through  the  defend- 
ant's negligence,  does  not  attach  to  innkeepers,  and  cites  as 
an  authority  for  the  remark,  Mtrrit  v.  Claghorn,  (23  Verm. 
Rep.  177.)  Judge  Story  in  his  work  on  Bailment,  (§  472,) 
says :  *'  Innkeepers  are  not  responsible  to  the  same  extent  as 
common  carriers.  The  loss  of  the  goods  of  a  guest,  while  at 
an  inn,  will  be  presumptive  evidence  of  negligence  on  the 
part  of  the  innkeeper,  or  of  his  domestics.  But  he  may,  if 
he  can,  repel  this  presumption,  by  showing  that  there  has 
been  no  negligence  whatever ;  or  that  the  loss  is  attributable 
to  t^e  personal  negligence  of  the  guest  himself,  or  that  it  has 
been  occasioned  by  inevitable  casualty  or  by  superior  force.'' 
Remarks  of  similar  import  elsewhere  occur  in  the  books. 
On  the  other  hand  it  is  said,  an  innkeeper,  like  a  common 
carrier,  is  an  insurer  of  the  goods  of  his  guest,  and  he  can 
only  limit  his  liability  by  an  express  agreement  or  notice. 
(2  Kentj  594)  This  was  recognized  as  the  rule  of  law,  in 
Washburn  v.  Jones,  (14  Barb.  193,)  in  which  case  it  was 
held  that  an  innkeeper  was  responsible  for  all  losses  and 
damages  happening,  even  without  his  default,  excepting  such 
as  were  caused  by  inevitable  accident  or  the  public  enemy, 
and  excepting  also  such  as  were  occasioned  by  the  fraud, 
carelessness,  or  culpable  neglect  of  the  guest.  In  Piper  v. 
Manny,  (21  Wend.  282,)  Judge  Nelson  says,  the  liability  of 
the  innkeeper  is  strict  and  doubtless  often  severe,  but  not 
more  so  than  that  of  the  common  carrier ;  both  are  consid- 
ered insurers  of  the  goods  which  are  in  their  keeping.  And 
in  another  part  of  this  opinion  the  same  learned  judge 
remarks :  "  The  only  question  in  the  case  is,  whether  the 
goods  were  received  into  the  care  and  keeping  of  the  inn- 
keeper within  the  meaning  of  the  terms  of  his  common  law 
liability :  that  is,  infra  hospitium.  If  they  were,  the  ques- 
tion of  negligence  of  the  defendant  or  his  servants  has  noth- 
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ing  to  do  with  the  case ;''  thereby  meaning,  as  I  conceive, 
that  in  snch  case,  the  innkeeper  would  be  deemed  to  be 
liable  as  an  insurer  of  the  property.  In  Orinnell  v.  Cook^ 
(3  Hilly  485,)  Judge  Bronson  says  that  an  innkeeper,  like 
a  common  carrier,  is  an  insurer  of  the  property,  and  nothing 
but  the  act  of  God  or  public  enemies  will  excuse  a  loss.  In 
Mann  v.  Thompson,  (9  Pick,  280,)  it  was  held  that  innkeep- 
ers, as  well  as  common  carriers,  are  regarded  as  insurers  of  the 
property  committed  to  their  care,  and  are  bound  to  make 
restitution  for  any  injury  or  loss  not  caused  by  the  act  of 
God  or  the  common  enemy,  or  the  neglect  or  fault  of  the 
owner  of  the  property.  This  case  was  criticised  in  Grinnell 
V.  Cook,  (3  Hill,  485,)  and  in  InyaUhee  v.  Wood,  (36  Barb, 
452,)  but  on  a  point  distinct  from  this ;  and  in  the  last  case 
cited,  Judge  Potter  says,  "  The  liability  of  an  innkeeper  to  his 
guest,  like  that  of  a  common  carrier  to  his  employer,  is  not 
discharged  by  his  showing  that  the  fire  was  owing  to  no  fault 
of  his ;  but  to  an  accident/'  In  Wells  v.  The  Steam  Navi^ 
gation  Co,,  (2  N.  Y,  Rep.  204,)  Judge  Bronson  classes  inn- 
keepers with  common  carriers,  and  says,  '^  It  is  perhaps  a 
debatable  question  whether  common  carriers  and  innkeepers 
can  contract  for  a  more  restricted  liability  than  the  law  im- 
poses on  them  in  the  absence  of  a  special  i^eement.  In 
Hawley  v.  Smith,  (25  Wend,  642,)  Judge  Nelson  says  an 
innkeeper  is  not  to  be  regarded  as  an  insurer  of  goods  with- 
out the  inn ;  thereby  intimating  that  he  would  be  deemed 
an  insurer  for  goods  received  infra  hospitium.  In  Shav)  v. 
Berry,  (31  Maine  Rep,  478,)  the  rule  was  declared  to  be, 
that  an  innkeeper  was  bound  to  keep  the  goods  and  chattels 
of  his  guest  so  that  they  should  be  actually  safe ;  inevitable 
accidents,  the  acts  of  public  enemies,  the  owners  of  the 
goods  and  their  servants  excepted ;  and  that  proof  that  there 
was  no  negligence  in  the  innkeeper  or  his  servants  was  not  suf- 
ficient for  his  immunity.  {See  also  9  Humph,  746.  8  Black/. 
535.)  It  is  said  in  Parsons  on  Contracts,  that  ^^  Public 
policy  imposes  on  an  innkeeper  a  severe  liability.    The  later, 
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and  on  the  whole^  prevailing  authorities,  make  him  an  insnrer 
of  the  property  committed  to  his  care,  against  every  thing 
hut  the  act  of  God,  or  the  public  enemy,  or  the  neglect  or 
fraud  of  the  owner."  (1  Parsons  on  Contracts j  623.)  There 
is,  I  think,  a  very  great  preponderance  of  authority,  both  in 
this  country  and  in  England,  in  favor  of  the  rule  which  ren- 
ders an  innkeeper  liable  as  an  insurer  of  the  goods  committed 
to  his  care  by  his  guest ;  and  that  he  cannot  be  discharged 
except  by  showing  that  the  loss  or  damage  was  occasioned 
by  the  act  of  God  or  the  public  enemy,  or  occurred  through 
the  fault  or  neglect  of  the  guest  or  his  servants.  The  action 
is  based  on  the  common  law  liability,  and  as  Mr.  Justice 
Sutherland  remarks,  in  Oile  v.  Libhy^  (36  Barh,  70,)  might 
be  either  assumpsit  or  case.  He  adds;  ^^  In  either  case  it  is 
usual,  and  perhaps  necessary,  to  allege  in  the  declaration 
that  the  loss  occurred  by  and  through  the  carelessness  of  the 
innkeeper  and  his  servants."  This  idea  is  in  accordance  with 
the  remark  of  Mr.  Justice  Nelson  in  Piper  v.  Manny ^  (21 
Wend,  282,)  that  if  the  goods  be  received  into  the  care  and 
custody  of  the  innkeeper,  within  the  meaning  of  the  terms  of 
his  common  law  liability,  the  question  of  negligence  of  the 
defendant  or  his  servants  has  nothing  to  do  with  the  case.  In 
such  case  the  action  is  based  on  the  common  law  liability, 
which  makes  the  innkeeper  responsible  as  insurer. 

According  to  the  authorities  then,  the  liability  of  an  inn- 
keeper is  of  the  same  stringent  character  as  is  that  of  a  com- 
mon carrier — that  is  to  say — both  are  to  be  deemed  insurers 
of  the  property  delivered  to  them,  with  consequent  liability  for 
loss  and  damage  happening  to  it  while  in  their  possession, 
except  when  such  loss  or  damage  is  occasioned  by  the  act  of 
God,  or  the  public  enemy,  or  through  the  fault  of  the  owner. 
As  regards  the  liability  of  a  carrier,  the  law  is  too  well  set- 
tled to  admit  of  possible  doubt.  (It)  N.  7,  Rep.  431.  11 
id.  485.  25  id.  364.  26  Wend.  591.)  In  the  last  case 
cited,  the  chancellor  declared  the  rule  salutary,  and  expressed 
a  hope  that  it  would  not  be  impaired. 
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The  principle  of  public  atility^  which  is  the  basis  of  this 
salutary  rule  in  the  case  of  common  carriers,  is  equally  appli- 
cable and  potent  in  the  case  of  innkeepers.  Lord  Holt  states 
the  reason  of  the  rule.  He  says,  that  "  If  the  common  car* 
rier  was  not  held  to  this  strict  rule  of  accountability,  it 
would  be  in  his  power  to  combine  with  robbers,  or  to  pretend 
a  robbery  or  some  other  accident,  without  a  possibility  of 
remedy  to  the  party,  inasmuch  as  the  combination  could  be 
effected  in  such  a  clandestine  manner  as  would  render  dis- 
covery impossible;"  and  he  adds,  "The  law  will  not  expose 
him  to  so  great  a  temptation."  Sir  William  Jones  says: 
"  He  is  treated  as  an  insurer  against  all  but  the  excepted 
})eril8,  upon  that  distrust  which  an  ancient  writer  has  called 
the  sinews  of  wisdom."  (Jones  on  Bailment,  107.)  Mr. 
Justice  Best  states  the  reason  of  the  rule  to  be,  that  in  case 
the  goods  should  be  lost  or  injured  by  the  grossest  negligence 
of  the  carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves 
in  collusion  with  them,  the  owner  would  be  unable  to  prove 
either  of  these  causes  of  loss.  (5  Bing.  217.)  These  consid- 
erations are  the  basis  of  the  law  which  obtains  at  the  pres- 
ent day  as  to  common  carriers,  and  they  apply  to  innkeepers, 
now,  with  equal  propriety.  It  would  be  invidious  and 
untruthful  to  say  that  innkeepers  are  now  any  more  honest 
or  trustwoi*thy  than  are  common  carriers,  and  there  is  no 
reason  or  propriety  in  a  rule  which  shall  relieve  one  class 
from  the  effect  of  a  legal  presumption  which  in  point  of  fact 
attaches  to  both  alike.  The  rule  should  be  altogether  dis- 
carded or  be  adhered  to,  without  unreasonable  and  arbitrary 
discrimination.  If  still  salutary,  as  the  decisions  hold  it  to 
be,  in  one  case,  it  is  equally  so  in  the  other.  Carriers  and 
innkeepers  are  under  legal  obligation — the  former  to  accept 
property  offered  for  transportation,  the  latter  such  guests  as 
present  themselves,  with  their  goods — and  they  are  entitled 
to  demand  a  reasonable  compensation,  and  they  have  a  lien 
on  the  property  therefor.    The  carrier  may  demand  recom- 
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pense  commensurate  with  his  extraordinary  liability.  So  too 
may  the  innkeeper.  Indeed  they  stand  alike  in  all  substan- 
tial points  of  dnty,  obligations  and  rights,  as  well  public  as 
private.  I  am  constrained  to  say  that  unless  we  are  pre- 
pared to  make  a  distinction  which  impugns  a  principle,  re- 
cognized and  firmly  established  in  the  case  of  common  carriers, 
we  cannot  relieve  innkeepers  from  the  rule  which  holds  them 
liable,  as  insurers,  with  the  exceptions  above  noted,  against 
loss  and  damage  to  the  goods  of  their  guests,  occurring  when 
in  their  possession. 
These  considerations  necessarily  lead  to  an  affirmance  of 

Mr.  Justice  Bosekbaks,  concurring  in  the  above  conclusion, 
was  also  of  the  opinion  that  the  judgment  should  be  affirmed 
on  the  ground  stated  by  the  referee.  He  thought  that  negli- 
gence in  law  was  established  by  the  evidence,  and  that  there 
was  no  sufficient  evidence  to  repel  it.  f 

Judgment  affirmed,  with  costs. 

[CLivToir  Gbsbbal  Tsbm,  July  12, 1864.  F^tUr,  Bocket,  Jttmt$  and  S/m^ 
irm$,  Jnstioes.] 


Clark  vs.  Miller. 

That  portion  of  the  act  of  the  legislature  of  December  14,  1847,  {Lawt  of 
1847,  «4.  456,)  which  proyides  for  the  reassessment  before  a  jury  of  the 
damages  occasioned  by  the  laying  out  of  a  highway,  where  they  shall  have 
been  assessed  in  the  jSrst  instance  by  the  three  commissioners  appointed  by 
the  county  court,  as  required  by  that  act,  is  not  in  conflict  with  the  consti- 
tion  of  this  state. 

The  7th  section  of  the  1st  article  of  the  constitution  is  not  a  restriction  upon 
the  legislative  power  to  provide  for  a  reassessment  of  damages  in  such  a 
case,  before  a  Jury,  after  they  have  been  once  assessed  by  commissionen, 
under  the  statute. 
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THE  commissioners  of  highways  of  the  town  of  Southport, 
in  the  county  of  Chemung,  laid  out  a  highway  in  said 
town,  passing  through  the  improved  lands  of  the  plaintiff. 
The  damages  sustained  by  the  plaintiff  by  reason  thereof 
were  assessed  by  three  commissioners  appointed  by  the 
county  judge  of  said  county.^  From  such  assessment  the 
plaintiff  appealed,  claiming  the  right  to  have  such  damages 
reassessed  by  a  jury,  pursuant  to  the  act  of  1847.  {Session 
Laws,  vol.  2,  p.  581.)  And  according  to  the  provisions  of 
said  act,  he  had  a  jury,  who  reassessed  said  damages,  and 
awarded  more  damages  to  the  plaintiff  than  were  awarded  by 
commissioners.  The  defendant  was  the  supervisor  of  said 
town,  and  at  the  proper  annual  meeting  of  the  board  of 
supervisors  of  said  county,  laid  before  the  board  the  assess- 
ment of  the  said  commissioners,  but  did  not  place  before  the 
board  the  reassessment  as  made  b}"^  said  jury.  The  board 
thereupon  audited  and  assessed  upon  the  town  the  amount 
thus  awarded  by  the  commissioners,  which  amount  the  com- 
missioners of  highways  of  said  town  received,  and  thereupon, 
before  this  suit  was  brought,  tendered  to  the  plaintiff,  which 
he  refused  to  receive  —  claiming  the  amount  as  reassessed 
by  the  jury.  The  plaintiff  thereupon  brought  this  action 
against  the  defendant,  claiming  to  recover  of  him  the  amount 
of  the  damages  as  thus  reassessed  by  said  jury.  On  the 
trial  the  judge  directed  a  nonsuit,  on  the  ground  that  the  act 
of  1847  was  unconstitutional. 

The  questions  presented  by  the  case  were :  1.  Whether 
the  law  of  1847  providing  for  such  reassessment  of  damages 
is  constitutional ;  and  2.  Whether,  if  so,  the  plaintiff  has  an 
action  against  the  defendant,  acting  as  the  supervisor  of  said 
town,  arising  from  his  conduct  in  presenting  the  assessment 
by  the  commissioners,  and  in  not  presenting  the  reassessment 
by  the  jury,  for  the  action  of  the  board  thereon. 

Smith  J  Bobertson  dc  Fassettj  for  the  plaintiff.  The  pro- 
vision of  the  constitution,  article  1,  section  7,  with  which  the 


BROOME-JULT,  1864.  26t 


Clark  r.  Ifiller. 


act  of  1847  is  supposed  to  be  in  conflict,  provides  that 
'^when  private  property  shall  be  taken  for  any  public  use, 
the  compensation  to  be  made  therefor,  ivhen  such  com- 
pensation is  not  made  by  the  state,  shall  he  ascertained 
by  a  jury  J  or  by  not  less  than  three  commissioners  ^  ap- 
pointed by  a  court  of  record^  as  shall  be  prescribed  by 
law.    The  point  is,  that  the  use  of  the  disjunctive  ^^or," 
shows   the  intent  of  the    framers  of  the  constitution   to 
have  been  to  limit  the  legislative  provision  for  assessing 
these  damages,  to  the  alternative  of  one  or  the  other  only  of 
these  methods.     This  construction  is  inadmissible,  because 
I.  It  is  based  upon  the  radical  and  fatal  error  that  the  legis- 
lature derived  its  power  to  pass  the  law  in  question  from 
this  provision  of  the  constitution,  and  being  a  grant  of  power  ^ 
in  the  alternative,  the  legislature  must  adopt  the  one  alter- 
native or  the  other.    Whereas,  in  fact,  the  constitution  is  the 
limitation^  not  the  grant  of  the  legislative  power.     In  the  one 
view,  the  constitution  must  be  read  thus  :  '^  The  legislature 
is  hereby  given  the  power  to  enact  laws  for  the  assessment  of 
these  damages,  either  by  commissioners  or  by  a  jury."    In 
the  other,  thus:  ''The  legislature  has  unlimited  power  to 
provide  for  assessment  and  reassessment  of  these  damages,  so 
AS  IT  BE  by  three  commissioners  or  by  a  jury."     "In  theory 
of  law,  the  British  parliament  is  omnipotent."     (Story  J, 
in  Dartmouth  College  v.  Woodward^  4  Wheat.  518.)     "  The 
legislative  power  is  absolute."   (Hallam's  Const,  Hist,  vol,  3, 
p.  193,  chap.  15.     3  Kenl^s  Com.  145.     19  N.  Y.  Rep.  450. 
1  Kent's  Com.  U8.  1  B.  S.  51,  5th  ed.  3  Barb.  332.   18  id. 
451.    2  Kern.  190.)    And  it  was  in  view  of  this  unlimited 
and  dangerous  legislative  power,  ''  that  the  framers  of  our 
government  imposed  upon  our  legislative  bodies  in  the  shape 
of  constitutions,  certain  restraints"  ''fixing  the  limits  and 
marking  the  bounds  of  legislative  power.     {Sedgwick  on 
Constructiony  215.)    For  example :    the  constitution  does 
not  give  the  people  the  right  of  eminent  domain,  but  it 
is  in  the  people  apart  from  the  constitution.     The  peo- 
Vol,  XLII.  17 
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pie,  i.  e.  the  legislature,  by  virtue  of  their  sovereign  power, 
might  take  private  property  for  public  use  without  compen- 
satioTij  but  for  the  prohibition  of  this  same  section,  (7  of 
article  1,)  and  they  do  destroy  a  man's  property  by  conse- 
quential  damages  ;  and  his  claim  is  met  by  the  plea  of 
"  damnum  absque  ivjuria"  This  section  of  the  constitution 
is  not  the  grant  of  the  power  to  take  private  property.  It  is 
the  limitation  of  that  power.  So  this  same  section  is  not 
the  grant  of  the  power  to  assess  the  plaintiff 's  damages  :  it 
is  the  limitation  of  that  power.  "The  constitution  is  a  re- 
striction and  not  a  grant  of  power."  {Morrison  v.  Springer y 
3  Amer.  Law  Reg,  276.)  "This  theory  must  never  be  lost 
sight  of  by  courts  in  examining  the  powers  of  the  legisla- 
ture. It  is  elementary,  cardinal,  and  possesses  frequently, 
controlling  weight  in  determining  the  constitutional  validity 
of  their  enactments.     {8.  C.  Wright^  J,) 

II.  But  if  the  constitution  were  to  be  regarded  as  a  grant 
of  this  power  even  —  construing  it  by  the  familiar  rules  of 
construction  —  the  reassessment  was  manifestly  within  the 
intent  of  the  framers  of  the  constitution.  The  Revised 
Statutes,  {voL  I,  p.  515  §  64,)  provided  that  the  damages 
might  be  agreed  upon  by  the  commissioner  of  highways  and 
the  owner  to  the  amount  of  $25.  Any  amount  above  that 
sum  must  be  assessed  by  a  jury,  whose  assessment  was  to  be 
reported  to  the  board  of  supervisors,  who  had  power  to 
increase  or  reduce  it.  The  constitution  of  1821  contained 
no  restriction  as  to  the  method  of  assessment.  The  act  of 
1845,  {chap.  180,  §  5,)  provided  that  damages  should  be 
assessed  in  the  first  instance  by  the  commissioner  of  high- 
ways and  two  assessors  of  the  town.  From  this  assessment 
the  supervisor  of  the  town,  or  the  owner,  might  appeal,  as 
now,  and  require  a  Jury.  {Same  chap.  §6.)  The  reassess- 
ment of  the  jury  must  be  presented  by  the  supervisor  of  the 
town  to  the  board  of  supervisors,  and  if  either  party  consid- 
ers himself  aggrieved,  "the  same  shall,  by  order  of  the 
board,  be  referred  to  any  three  judges  of  the  county  for  reas- 
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Bessment/'  whose  decisioa  is  final.  (Same  chap.  §  8.)  Then 
comes  the  constitution  of  1846,  art.  i,  sec.  7,  providing 
that  the  damages  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners.  Now,  constiiiing  this  provis- 
ion of  the  constitution  in  the  light  of  the  then  existing  law^ 
allowing  first  an  assessment  by  the  commissioner  and  two 
assessors,  and  thereafter  two  reassessments — in  the  first 
instance  by  a  jury  and  then  by  the  three  judges — and  the 
further  important  fact,  that  from  the  earliest  history  of  the 
state,  reassessments  had  been  uniformly  aUowed  in  such 
cases,  can  it  be  pretended  that  the  framers  of  the  consti- 
tution meant  by  art  1,  sec.  7,  to  prohibit  forever  thereafter 
the  reassessments  of  damages  ?  On  the  contrary,  is  it  not 
manifest  that  they  contemplated  just  the  provision  of  the  act 
of  1847,  to  wit,  an  appeal  from  the  commissioners  to  a  jury, 
or  vice  versa  ? 

III.  But  not  only  is  the  constitution  to  be  read  in  the 
light  of  the  then  existing  provisions  of  the  law  for  reassess- 
ments, but  the  succeeding  legislature,  a  few  months  thereaf- 
ter, (the  constitution  was  adopted  in  November,  1846,)  in 
which  were  many  members  of  the  constitutional  convention, 
enacted  the  law  which  is  now  assailed  as  unconstitutional ; 
and  the  ruling  at  circuit  was  erroneous,  upon  the  well  estab- 
lished authority  of  ^^  Cotemporaneous  and  legislative  exposi- 
tion." "An  act  of  the  legislature  following  the  adoption  of 
the  constitution,  afibrds  an  irresistible  answeVy  and  has 
indeed  fixed  the  construction.  It  is  a  cotemporary  interpre- 
tation of  the  most  forcible  nature.  This  practical  exposition 
is  too  strong  and  obstinate  to  be  shaken  or  controlled." 
(Stuart  V.  Lairdy  1  Cranchj  299.  Sedg.  on  Const.  487. 
2  Wend.  266,  274.  11  id.  511.  1  Wheat.  304.  6  id.  264, 
418  to  421.     12  id.  290.) 

lY.  And  "  the  uniform  construction  given  to  the  constitu- 
tion by  the  legislature,  with  the  silent  acquiescence  of  the 
people,  including  the  legal  profession  and  the  judiciary,  are 
proper  elements  of  a  legal  judgment  on  the  subjecV    (21 
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Penn.  B,  188.  2  id.  277.  1  Cranch,  299.  26  How.  Pr.  B. 
378.)  And  "courts  will  interfere  only  in  cases  of  cleaf 
and  unquestioned  violation  of  the  fundamental  law."  {Sedg. 
on  Const.  482.  6  Cranch,  87.  1  Cotoen,  564.  3  Denio,  381. 
3  Selden,  109.  19  Barb.  81.  5  Sand.  10.  3  Serg.  &  B. 
63,  73.)  "An  act  of  the  legislature  is  not  to  be  declared 
void  upon  a  mere  conflict  of  interpretation  between  the 
legislative  and  the  judicial  power."     (17  N.  Y.  Bep.  241.) 

V.  The  question  in  controversy  here  is  settled  by  direct 
authority.  In  Maiyland,  the  constitution  provides,  (art.  3, 
sec.  47,)  "The  legislature  shall  enact  no  law  authorizing  pri- 
vate property  to  be  taken  for  public  use,  without  just  com- 
pensation, as  agreed  upon  between  the  parties,  or  awarded  by 
a  jury,  being  first  paid  or  tendered  to  the  party  entitled  to 
such  compensation."  Under  this  it  was  held  that  it  is  suffi- 
cient if  provision  be  made  for  compensation,  first  to  be  paid 
or  tendered  to  the  owner,  to  be  fixed  by  contract  or  by 
assessment  of  commissioners,  giving  the  owner  the  right  of 
appeal,  and  having  a  reassessment  by  a  jury.  And  the  neg- 
lect or  refusal  to  appeal  is  held  as  a  waiver  of  the  right  to  a 
jury  trial,  and  on  payment  or  tender  of  the  compensation 
assessed,  the  property  may  be  taken  for  public  use.  (Stew- 
aH  V.  The  Mayor,  7  Maryland,  [5  Miller,']  501.)  See  this 
case  discussed,  Sedg.  on  Const.  527.  If  a  law  providing 
for  two  assessments,  one  by  a  method  not  narned  in  the  con- 
stitution, is  valid,  provided  the  party  complaining  may 
appeal,  and  have  an  assessment  in  the  manner  provided  by 
the  constitution,  a  fortiori,  a  law  providing  for  two  assess- 
ments, both  in  manner  as  provided  by  the  constitution, 
must  be  constitutional.  The  same  thing  is  held  in  other 
cases.  "When  a  law  creates  a  summary  jurisdiction  for  the 
trial  of  causes  without  a  jury,  it  does  not  violate  the  consti- 
tutional provision  securing  that  right,  provided,  on  appeal, 
the  party  is  entitled  to  a  jury  of  right."  {Morford  v. 
Barnes,  8  Terger,  444.  Beets  v.  Beers,  4  Conn.  535.  Mer^ 
rick  V.  Harris,  1  Binney,  416.   McDonald  v.  Schell,  6  Serg, 
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d  B.  24D.)    And  see  this  question  discussed,  Sedgwick  on 
Const.  549. 

E.  P.  Hart  J  for  the  defendant.  I.  The  act  of  1847  pro- 
Tiding  for  the  reassessment  of  damages  on  the  laying  ont  of 
highways,  is  unconstitutional.  The  mode  of  ascertaining  the 
damages  in  laying  out  of  highways,  before  the  constitution 
of  1846,  was  the  following :  They  were  first  assessed  by  one 
commissioner  and  the  assessors  of  the  town.  And  such 
asse^ment,  at  the  instance  of  any  party  aggrieved,  could  be 
reviewed  by  a  jury.  And  if  the  supervisor  of  the  town  or 
any  person  interested  felt  aggrieved,  the  board  of  supervisors 
were  required  to  refer  the  assessment  to  three  judges  for 
reconsideration.  (§§  5,  6,  7  and  8  of  Act  1845,  chap,  180. 
1  B.  8.  3d  ed.  630.)  This  complex  system  of  assessing  dam- 
ages it  was  intended  by  the  new  constitution  to  abolish,  and 
substitute  a  simpler  one.  Whether  the  constitution  by  its 
own  force  abrogated  the  law  as  it  stood  before,  as  decided  in 
12  Barb.  446,  or  left  it  in  force  until  legislation  was  had 
in  conformity  to  the  new  constitution,  as  decided  in  3  Barb. 
332,  is  not  material  now  to  be  considered,  as  the  legislature 
has  l^slated  on  the  subject.  The  provision  of  the  constitu- 
tion is  as  follows :  ''  When  private  property  shall  be  takea 
for  public  use,  the  compensation  to  be  made  therefor,  when 
not  made  by  the  state,  shall  be  ascertained  by  a  jury,  or  by 
not  less  than  three  commissioners  appointed  by  a  court  of 
record,  as  shall  be  prescribed  by  law.  {Art.  1,  §  7.)  The 
legislature,  by  the  act  of  1847,  chap.  445,  amended  the  act 
of  1845,  and  substituted  for  the  5th  section,  a  section  that 
damages  sustained  in  laying  out  a  highway  should  be  as- 
sessed by  three  commissioners,  to  be  appointed  by  the  county 
court.  {Act  1847,  2d  vol.  581.)  They  also  provided  for  a 
reassessment  by  a  jury,  to  be  selected  in  the  manner  pro- 
posed. The  assessment  was  had  by  the  commissioner  ap« 
pointed  under  the  act  of  1847.  And  the  question  is  whether 
the  provision  for  reassessment  is  constitutional.     1.  The 
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design  of  the  conBtitution  is  that  such  damages  shall  be 
ascertained  in  one  of  two  ways,  leaving  it  to  the  legislature 
to  say  which.  The  provision  is  in  the  alternative.  Either 
by  commissioners  or  a  jury,  as  the  legislature  shall  prescribe. 
The  legislature  therefore  had  only  to  determine  which  one  of 
these  ways  should  be  pursued.  It  had  no  power  to  say  thai 
both  should  be.  But  when  it  provided  for  one  way,  then  by 
that  way  the  damages  are  ascertainedy  fixed  and  deter^ 
mined.  If  no  error  in  the  proceedings,  or  in  the  principles 
of  the  assessment  has  occurred,  such  assessment  is  final.  If 
such  error  has  occurred,  it  can  only  be  corrected  by  applica- 
tion to  the  courts.  The  provision  for  a  jury  is  not  in  the 
nature  of  an  appeal.  It  is  but  a  reaaaeaainerd  at  the  instance 
of  the  party  aggrieved.  It  could  not  be  an  appeal —  which 
could  be  only  to  some  organized  judicial  tribunal,  under  the 
constitution,  authorized  to  correct  the  assessment  for  errors 
of  law  or  of  fact.  That  the  legislature  has  acted  without 
care,  is  indicated  by  the  charter  of  the  city  of  Bochester, 
passed  in  1850,  where  damages  for  property  taken  for  public 
uses  of  the  city,  were  to  be  assessed  by  the  aasessorSy  and 
the  act  held  void.  (15  Barb,  517.)  So  in  the  charter  of  the 
city  of  Utica.  (18  id,  451.)  As  was  said  in  the  latter  case, 
{page  463,)  "  the  constitution  prescribes  one  of  two  ways  by 
which  compensation  shall  be  made.''  {Sec,  4,  Const.  437,  8. 
2  Kernan,  200.)  2.  The  constitution  was  adopted  with 
reference  to  the  laws  for  obtaining  compensation  as  they  then 
were.  And  it  was  the  design  to  do  away  with  the  then  sys- 
tem, leaving  it  to  the  legislature  to  say  which,  in  a  particu- 
lar case,  of  the  two  modes  should  be  adopted.  There  may 
be  reasons  why  a  jury  would  be  proper  in  one  case,  and  why 
commissioners  should  be  had  in  another.  If  not  intended  to 
restrict  the  legislature  in  the  number  of  assessments,  why  in 
the  same  section  limit,  in  case  of  private  roads,  the  assess* 
ment  to  one,  by  jury  ? 

II.  No  action  lies  by  the  plaintiff  against  the  defendant, 
as  supervisor  of  the  town. 
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By  the  Court,  Mason,  J.  The  important  question  pre- 
sented on  this  appeal  is,  whether  that  portion  of  the  act  of 
December  14,  1847,  {Laws  of  1847,  ch.  455,)  which  provides 
for  the  reassessment  before  a  jury  of  the  damages  on  the 
laying  out  of  highways,  where  they  shall  have  been  assessed 
in  the  first  instance  by  the  three  commissioners  appointed  by 
the  county  court  as  required  by  the  said  act,  is  in  conflict 
with  the  constitution  of  the  state,  and  consequently  void. 

The  7th  section  of  the  first  article  of  the  constitution  of  the 
state  declares  that  ^'  when  private  property  shall  be  taken  for 
any  public  use,  the  compensation  to  be  made  therefor,  when 
such  compensation  is  not  made  by  the  state,  shall  be  ascer- 
tained by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record,  as  shall  be  prescribed  by 
law."    (Canst,  art.  1,  §  7.) 

The  5th  section  of  the  act  provides  that  ^^  whenever  any 
damages  are  now  allowed  by  law  when  any  road  or  highway 
shall  be  laid  out,  altered  or  discontinued,  in  whole  or  in 
part,  such  damages  shall  be  assessed  by  not  less  than  three 
commissioners,  to  be  appointed  by  the  county  court  of  the 
county  in  which  such  road  or  highway  shall  be,''  &c.  (Laws 
of  1847,  ck.  681,  §  5.) 

The  next  section  of  the  said  act  declares  that  any  person 
considering  himself  aggrieved,  or  the  commissioner  or  com- 
missioners, on  the  part  of  the  town,  feeling  dissatisfied  by 
any  such  assessment,  may,  within  twenty  days  after  the 
filing  of  said  assessment  as  aforesaid,  signify  the  same  by 
notice  in  writing  and  serving  the  same  on  the  town  clerk  and 
the  opposite  party,  that  is,  the  persons  for  whom  the  assess- 
ments were  made,  or  the  commissioner  or  commissioners  of 
highways,  as  the  case  may  be,  asking  for  a  jury  to  reassess 
the  damages  and  specifying  a  time  not  less  than  ten,  nor 
more  than  twenty  days  from  the  time  of  filing  said  assess- 
ment, when  such  jury  will  be  drawn  at  the  clerk's  office  of 
an  adjoining  town  of  the  same  county,  by  the  town  clerk 
thereof,  which  notice  shall  be  served  upon  said  opposite  party 
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within  three  days  after  service  upon  the  town  clerk  as  afore- 
said/' &c.     (Laws  of  1847,  p.  582,  §  3.) 

The  three  next  sections  provide  for  the  manner  of  drawing 
and  summoning  the  jury,  and  of  the  hearing  on  the  reassess- 
ment, and  require  the  jury  to  take  a  view  of  the  premises 
and  to  hear  the  parties  and  such  witnesses  as  may  be  offered 
by  the  parties,  and  shall  render  their  verdict  in  writing,  &c. 
I  do  not  think  that  these  provisions  for  the  reasssessment  of 
these  damages  by  a  jury  are  in  conflict  with  this  7th  section  of 
the  Ist  article  of  the  constitution.  I  know  that  this  section 
of  the  constitution  declares  that  these  damages  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  commission- 
ers, appointed  by  a  court  of  record,  as  shall  be  prescribed  by 
law.  The  argument  against  the  validity  of  these  provisions 
is  that  the  whole  act,  taken  together,  provides  for  the  assess- 
ment of  these  damages,  both  before  the  commissioners  named, 
and  a  jury  also,  and  that  the  constitution  seems  to  empower 
the  legislature  to  provide  for  their  assessment  before  one  or 
the  other ;  and  it  is  contended  that  impliedly,  therefore,  it 
restricts  the  legislature  from  conferring  this  power  of  assess- 
ment upon  both  the  commissioners  and  a  jury. 

The  answer  to  this  argument  is,  the  legislature  have  pro- 
vided for  the  assessment  alone  before  the  commissioners 
named  in  the  act,  and  this  is  all ;  and  to  this  extent  they 
have  kept  strictly  within  the  letter  of  the  constitution. 
They  have  then  set  about  providing  for  a  mode  of  reassess- 
ment on  the  application  of  either  party,  who  conceives  him- 
self aggrieved  by  the  assessment.  This,  I  have  no  doubt, 
the  legislature  possessed  ample  power  and  authority  to  do. 
The  theory  of  our  state  government  is  that  the  people  have 
delegated  to  the  legislature  all  the  supreme  power  of  legisla- 
tion which  resided  in  the  body  of  the  sovereign  authority, 
the  people,  only  restricted  by  the  negatives  which  they  have 
placed  in  the  constitution  upon  the  exercise  of  that  power. 
The  first  section  of  article  3  of  the  constitution  declares  that 
tiie  legislative  power  of  this  state  shall  be  vested  in  a  senate 
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and  assembly.  This  carries  all  the  supreme  and  sovereign 
power  of  legislation  only,  as  we  have  said,  as  it  is  limited  by 
prohibitions  in  the  constitution  itself. 

This  brings  us  to  the  real  question  in  this  case.  Is  this 
7th  section  of  the  first  article  of  the  constitution  a  restriction 
upon  the  legislative  power  to  provide  for  a  reassessment  of 
damages  in  such  a  case  before  a  jury  ?  I  must  say,  it  seems 
to  me  very  clear  that  it  is  not.  It  is  undoubtedly  a  restric- 
tion upon  the  legislative  authority  to  provide  for  the  assess- 
ment of  damages  in  such  cases  in  the  first  instance,  as  has 
been  well  held  in  several  adjudged  cases.  (House  v.  The 
City  of  Rochester,  15  Barh,  517.  Clark  v.  Tlie  City  of 
UficGy  18  id.  451.)  But  I  am  not  able  to  discover  how  it 
places  any  restriction  upon  the  legislative  authority  to  pro- 
vide a  mode  of  reassessing  such  damages  on  the  application 
of  an  aggrieved  party,  where  they  have  been  once  assessed, 
by  a  provision  of  the  statute  in  strict  compliance  with  the 
constitutional  direction. 

If  this  seventh  section  of  the  first  article  of  the  constitution 
is  considered  as  merely  prescribing  the  mode  in  which  the 
legislative  authority  shall  be  executed  in  providing  for  the 
assessment  of  these  damages  in  the  first  instance,  and  not  as 
a  sole  grant  of  legislative  authority  over  the  whole  subject, 
then  there  is  no  difficulty  in  upholding  this  statute  provid- 
ing for  this  mode  of  reviewing  the  assessment.  That  such 
is  the  true  construction  to  be  put  upon  this  7th  section,  it 
seems  to  me,  is  too  plain  for  any  argument. 

The  1st  section  of  the  third  article  of  the  constitution 
confers  the  supreme  sovereign  power  of  legislation  and  is 
unlimited,  only  by  the  express  restrictions  placed  upon  it  in 
the  constitution ;  and  as  there  is  no  restriction  placed  upon 
the  power  of  the  le^slature  to  provide  the  mode  of  review- 
ing the  assessment,  the  legislature  could  prescribe  any  mode 
or  tribunal  to  review  the  same,  which  to  them  might  seem 
proper ;  and  the  judicial  tribunals  of  the  state  have  no  right 
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to  interfere  in  the  matter,  but  are  bound  to  enforce  the  law 
as  given  to  them  by  the  sovereign  legislative  authority. 

The  23d  section  of  this  act,  (Laws  of  1847,  p.  688,) 
declares  that  all  damages  which  shall  be  finally  assessed 
or  agreed  upon  by  the  commissioners  of  highways  for  the  lay- 
ing out  of  any  road,  except  private  roads,  shall  be  laid  before 
the  board  of  supervisors  by  the  supervisor  of  the  town,  to 
be  audited  with  the  charges  of  the  commissioners,  justices, 
surveyors  and  other  persons  and  officers  employed  in  making 
the  assessment,  and  for  whose  services  the  town  shall  be 
liable,  and  the  amount  shall  be  levied  and  collected  in  the 
town  in  which  the  road  is  located,  and  the  money  so  collected 
shall  be  paid  to  the  commissioners  of  such  town,  who  shall 
pay  to  the  owner  the  sum  assessed  to  him  and  appropriate 
the  residue  to  satisfy  the  charges  aforesaid.  (Laws  of  1847, 
p.  588,  §  23.) 

In  the  case  at  bar,  the  commissioners  assessed  the  plain- 
tiif's  damages,  and  the  jury,  on  the  defendant's  application 
for  a  reassessment,  assessed  them  at  $355,  and  their  verdict 
was  reduced  to  writing,  signed  and  filed  in  the  town  clerk's 
office  as  required  by  the  statute,  and  the  defendant,  who  was 
supervisor  of  the  town,  was  requested  by  the  plaintiff  to  lay 
the  same  before  the  board  of  supervisors  of  the  county,  to 
the  end  that  the  same  might  be  assessed  upon  the  town. 
The  defendant  refused  to  do  this,  but  took  the  original  assess- 
ment and  laid  that  before  the  board  of  supervisors,  and 
this  sum,  $185,  was  assessed  upon  the  town  instead  of  the 
$355 ;  and  for  this  refusal  of  the  defendant  to  perform  his 
duty  in  this  respect,  this  action  was  brought.  If  I  am  right, 
it  follows  that  the  nonsuit  was  wrong,  and  a  new  trial  should 
be  granted ;  costs  to  abide  the  event  of  the  action. 

[Bbooxb  Gsvsral  Tbrx,  July  12,  1864.    Campbdi,  Farker,  Balcom  and 
JToMfi,  JtuticMi,] 
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The  plaintiff  and  the  defendant  and  four  other  persons  were  the  only  stock- 
holders, and  the  trnstees,  of  a  manufacturing  corporation.  The  corpora- 
tion hong  indebted  to  C.  for  money  borrowed,  he  required,  as  a  condition 
of  a  continuance  of  the  loan,  the  individual  note  of  all  or  some  of  the 
stockholders.  Thereupon  five  of  the  stockholders  and  trustees,  including 
the  plaintiff  and  defendant,  executed  their  Joint  and  several  promissory 
note,  to  him,  for  the  amount  of  his  claim,  signing  it  with  their  individual 
names.  G.,  one  of  the  stockholders,  who  did  not  sign  the  note,  and  the 
corporation,  became  insolvent,  and  the  plaintiff  paid  the  note  and  took 
it  up. 

Mdd,  1.  That  as  between  the  makers  of  Ihe  note  and  the  payee,  the  former 
were  jointly  and  severally  liable  to  pay  the  whole  amount.  That  as  between 
them  and  the  corporation,  they  were  all  accommodation  makers ;  and  the 
corporation  was  liable  to  each  of  them  for  all  sums  which  they  should 
have  to  pay.  And  that  as  between  themselves,  each  was  liable  to  pay  one 
fifth  part  of  the  whole  amount. 

2.  That  these  rules  were  not  to  be  changed  or  misapplied  either  because  the 
makers  of  the  note  had  unequal  interests  in  the  coiporation,  or  because 
the  company,  or  Q.,  became  insolvent. 

<.  That  there  was,  strictly  speaking,  no  subrogation  of  the  plaintiff  to  all  the 
rights  of  the  payee ;  but  his  payment  of  the  note  authorised  him  to  sue 
any  of  the  other  makers,  for  contribution.  And  that  the  defendant  was 
liable  to  pay  his  one  fifth  part  of  the  amount  so  paid  by  the  plaintiff; 
which  was  recoverable  in  an  action  at  law. 

APPEAL  by  the  defendant  from  a  judgment  rendered  at 
the  circuity  on  a  trial  before  Bacok^  J. ;  a  jury  having 
been  waived.  The  plaintiff  claimed  to  recover  the  one  fifth 
part  of  the  amount  of  a  promissory  note  and  interest  thereon 
which  was  executed  by  the  parties  and  three  other  persons^ 
and  which  the  plaintiff  had  paid  The  plaintiff  and  the 
defendant  and  four  other  persons  were  the  only  stockholders 
of  a  manufacturing  corporation,  the  stock  of  which  amounted 
to  $9500,  which  had  been  paid  in  in  full,  $5000  of  which 
was  owned  and  held  by  the  plaintiff,  $1000  by  the  defendant, 
and  the  residue  by  the  other  four  stockholders.  And  all  the 
stockholders  were  trustees  of  the  corporation  to  manage  its 
affairs.     In  July,  1861,  the  corporation  was  indebted  to  one 
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Gteorge  Christie,  for  money  previously  borrowed  of  him,  and 
as  a  prerequisite  of  a  continuance  of  the  loan  he  required 
the  individual  note  of  all  or  some  of  the  stockholders. 
Thereupon  five  of  the  trustees  and  stockholders,  including 
the  plaintiff  and  defendant,  executed  a  note  in  the  following 
form :  ^'  $3050.  Sixmonths  after  date  we  jointly  and  severally 
promise  to  pay  George  Christie  or  bearer  three  thousand  and 
fifty  dollars  with  interest,  for  value  received — Felt's  Mills, 
July  15,  1861,"  and  signed  it  with  their  individual  names. 
The  sixth  trustee  and  stockholder,  Samuel  N.  Gillett^  who 
owned  $1000  of  the  stock,  did  not  sign  the  note.  Payments 
of  principal  and  interest  were  made,  on  the  note,  and  on  the 
21st  of  March,  1863,  the  balance  remaining  due  was  $2711.20, 
which  sum  the  plaintiff  paid  and  took  it  lip. 

While  the  note  was  running,  further  calls  were  made  upon 
the  stockholders,  equal  to  the  full  amount  of  their  stock ; 
which  were  paid  in,  except  by  Gillett,  who  became  insol- 
vent before  the  plaintiff  paid  the  note.  And  the  corpora- 
tion became  insolvent,  and  had  no  assets  to  pay  the  note, 
or  any  part  of  it.  The  defendant  had  a  counter-claim  of 
$46.77,  which  was  admitted. 

'^  As  conclusions  of  law,  the  court  decided  that  the  plain- 
tiff was  entitled  to  be  subrogated  to  all  the  rights  of  the 
payee  of  the  note,  and  to  compel  an  equal  contribution  from 
the  makers  thereof,  as  co-sureties  therein.  That  neither  the 
payee  of  the  note,  nor  the  plaintiff,  was  obliged  to  attempt 
to  collect  it  of  the  company,  nor  to  adjust  the  alleged  rights 
of  the  several  parties,  by  an  equitable  suit,  prior  to  pursuing 
the  legal  remedy  sought  in  the  action.  That  the  measure  of 
the  defendant's  liability  was  not  his  pro  rata  share  of  the 
note  as  a  stockholder,  but  was  one  fifth  part  of  the  amount 
paid  on  the  note  by  the  plaintiff."  And  the  judge  ordered 
judgment  for  the  plaintiff,  for  the  one  fifth  part  of  the  note 
paid  by  the  plaintiff  and  interest  thereon,  less  the  amount 
of  the  counter-claim. 


ONONDAGA— OOTOBEB,  1864.  269 

CobiiTD  r.  Wheelock. 

John  Clark,  for  the  appellant. 
Levi  H.  Bnywn,  for  the  respondent. 

By  the  Court,  Foster,  J.  Had  the  note  heen  executed  by 
all  the  stockholders,  it  is  possible  that  the  law  would  pre- 
sume the  intent  to  act  not  only  for,  but  as  the  corporation ; 
and  to  make  themselves  liable  to  each  other  in  the  same  pro- 
portions as  if  the  note  were  executed  by  the  corporation : 
but  such  was  not  the  fact,  and  I  will  not  examine  the  question. 

Upon  the  facts  proved  and  found,  I  have  no  doubt  that 
the  decision  of  the  court  below  was  correct.  The  condition 
of  the  corporation  required  the  individual  note  of  the  per- 
sons who  executed  it ;  and  they  executed  it  without  any 
thing  appearing  to  show  that  their  liability,  as  between  each 
other,  was  otherwise  than  as  expressed  by  the  note.  And 
the  well  settled  principle  of  law  prevails  that  as  between  them 
and  the  payee,  they  were  jointly  and  severally  liable  to  pay 
the  whole  amount.  As  between  them  and  the  corporation, 
they  were  all  accommodation  makers ;  and  the  corporation 
was  liable  to  each  of  them  for  all  sums  which  they  should 
have  to  pay.  And  as  between  themselves,  each  was  liable 
to  pay  one  fifth  part  of  the  whole  amount. 

These  rules  are  not  to  be  changed  or  misapplied,  either 
because  the  makers  of  the  note  had  unequal  interests  in  the 
corporation,  or  because  the  company,  or  Gillett,  became 
insolvent. 

There  was,  strictly  speaking,  no  subrogation  of  the  plain- 
tiff to  all  the  rights  of  the  payee ;  for  the  payment  of  the 
note  satisfied  and  discharged  it,  and  the  plaintiff  could  not 
afterwards  sue  the  other  makers,  or  any  of  them,  upon  the 
instrument :  but  his  payment  of  the  note  did  authorize  him 
to  sue  any  of  the  other  makers  for  contribution.  Such  was 
the  suit  brought  against  the  defendant,  and  he  was  liable  to 
pay  his  one  fifth  part  of  it,  less  the  amount  of  his  counter- 
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claim.  There  was  no  reason  why  a  suit  in  equity  should 
have  been  commenced ;  for  the  plaintiff  had  a  cause  of  action 
at  law. 

The  judgment  is  right,  and  should  be  affirmed. 

Judgment  affirmed. 

[Onoztdaoa  Gbnbsal  Terx,  October  4,  1864.    Morgan,  Baecn  and  Fatter^ 
Jostices.] 


-•••- 


Leopold  Hopf  and  others  vs.  Jacob  Mtebs. 

The  rule  is  well  settled  that  a  salt  brought  for  one  portion  of  a  demand,  or 
for  one  of  several  demands  arising  out  of  the  same  contract  or  transaction, 
is  a  bar  to  a  subsequent  suit  for  the  residue  of  such  demand  or  demands, 
if  they  were  all  due  when  such  suit  was  commenced. 

And  the  rule  is  the  same  where  the  first  suit  includes  all  the  demands,  though 
only  a  portion  of  them  are  therein  litigated ;  or  though  a  part  be  with- 
drawn. 

So,  if  a  plaintiff,  having  a  clium  arising  out  of  the  contract  or  transaction 
sued  on,  which  occurred  prior  to  the  commencement  of  the  suit,  and  of 
which  he  has  demanded  payment,  omits  to  make  such  claim,  and  the  same 
is  not  in  issue,  in  the  suit,  and  no  evidence  is  given  in  support  of  it,  he  will 
be  barred  from  presenting  such  claim  as  a  ut-off^  in  a  subsequent  action 
brought  against  him  upon  the  judgment  recovered  in  the  prior  suit. 

An*  agreement,  made  between  the  plaintiif  and  one  of  two  defendants,  in  a 
suit,  that  the  plaintiff  shall  not  litigate  a  portion  of  his  claim,  in  that  suit, 
and  that  such  defendant  shall  have  the  privilege  of  returning  certain  prop- 
erty involved  in  the  claim,  or  of  paying  for  it,  will  not  authorize  the  plain- 
tiff to  insist  upon  that  portion  of  his  claim,  as  a  ui-off^  in  an  action  brought 
against  him  upon  the  judgment  recovered  in  that  suit,  by  the  assignees  of 
hath  the  defendants  in  the  prior  suit.  The  demand,  to  constitute  a  set-off, 
must  be  a  joint  one  against  the  assignors  of  the  judgment. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee.  The  action  was  brought  on  a  judgment  recov- 
ered against  the  defendant  in  a  court  of  record  in  the  state 
of  New  Jersey,  in  an  action  which  he  brought  against 
Thomas  Bichardson  and  Sigismund  Hopf,  and  which  judg« 
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ment  the  plaintifis  claimed  had  been  assigned  to  them  by 
one  Schedell,  to  whom  Bichardson  and  Sigismand  Hopf  had 
previously  transferred  it.    Among  other  defenses,  the  answer 
claimed  *^  That  before  and  at  the  time  of  the  transfer  of 
the  said  demand  to  the  said  Schedell,  the  said  Thomas  Rich* 
ardson  and  Sigismund  Hopf  were  indebted  to  the  said  de- 
fendant on  account  of  malt  bags  and  balance  of  account/' 
in  the  sum  of  $2450,  which  he  would  set  off,  &c.     The  cause 
was  referred,  and  after  hearing,  the  referee  found,  as  matter 
of  fact,  that  on  the  21st  of  July,  1855,  an  action  was  com- 
menced by  the  defendant  herein,  in  the  circuit  court  of  New 
Jersey,  against  Bichardson  and  Sigismund  Hopf,  and  that 
such  proceedings  were  had  that  on  the  ^rst  day  of  JunCy 
1857,  Bichardson  and  Hopf  recovered  a  judgment  against 
him  for  0644.49  of  damages  and  costs.     That  on  the  17th 
January,  1857,  Bichardson  and  Hopf  assigned  the  demand 
to  one  Schedell,  and  that  on  the  13th  December,  1857,  Sche- 
dell  assigned  the   demand  to   the   plaintiffs.     That  in  the 
years  1854  and  1855,  Bichardson  and  Hopf  were  commission 
merchants  in  the  city  of  New  York,  and  Myers  a  shipper  of 
malt,  in  Ilion.     That  at  the  commencement  of  business  be- 
tween them,  it  was  agreed  that  Myers  should  ship  to  them 
malt  in  bulk,  or  bags,  to  be  sold  on  commission;  and  that 
they  should  return  the  bags  to  Myers.     That  a  large  amount 
of  malt  was  shipped  to  them  in  bulk  and  bags ;  the  last 
shipment  being  made  in  April,  1855;  that  being  the  last 
transaction  between  them.   That  the  suit  in  New  Jersey  was 
brought  to  recover  the  balance  alleged  to  be  due  him  on  those 
transactions,  and  that  the  defendants  therein  claimed  a  bal- 
ance in  their  favor.     That  upon  the  trial  of  that  action, 
Myers  made  no  claim  for  breach  of  agreement  in  not  return^ 
ing  empty  bags,  and  no  evidence  was  given  on  said  claim  ; 
and  that  said  claim  was  not  in  issue  in  that  suit.     That 
during  the  progress  of  that  trial,  Sigismund  Hopf  proposed 
to  Myers  that  he  should  make  no  claim  in  that  suit,  for 
empty  bags,  but  that  Hopf  should  have  the  privilege  of 
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returning  them,  and  should  pay  for  such  as  he  did  not 
return  ;  and  that  Myers  acquiesced  in  that  proposal.  That 
no  memorandum  was  made  of  that  agreement,  and  that  it 
was  not  suggested  on  the  trial.  That  prior  to,  and  after  the 
commencement  of  the  New  Jersey  suit,  and  also  prior  to  the 
commencement  of  this,  the  defendant  had  demanded  from 
Richardson  and  Hopf,  a  return  of  the  bags.  That  Richard- 
son and  Hopf,  at  the  time  of  the  commencement  of  the  New 
Jersey  suit,  had  failed  to  return  2450  bags  so  sent  to  them, 
and  that  they  were  of  the  value  of  25  cents  each.  That  the 
value  of  the  bags  was  $612.50,  and  that  the  same  should 
draw  interest  from  June  1,  1857.     And  as  a  conclusion  of 

m 

law,  the  referee  found  that  the  defendant  was  entitled  to 
judgment  for  costs ;  upon  which  judgment  was  accordingly 
entered. 

ft 

W.  H/Peckhamy  for  the  plaintiffii. 

J.  K,  FosteVy  for  the  defendant* 

By  the  Courty  Fostbb,  J.  Upon  the  findings  of  the  re- 
feree, his  report  and  the  judgment  rendered  thereon  cannot 
be  sustained.  The  contract  between  the  defendant  and  Rich- 
ardson and  Hopf,  as  well  in  relation  to  the  return  of  the  bags 
as  to  the  sale  of  the  malt,  was  entire ;  and  the  findings  show 
that  the  defendant  in  this  suit  demanded  the  bags  of  Rich- 
ardson and  Hopf  before  he  commenced  the  suit  in  New  Jer- 
sey. His  claim  to  recover  for  the  bags  had,  therefore, 
accrued  prior  to  that  suit ;  and  whether  it  was  such  as  could 
be  the  subject  of  set-oif  in  this  suit,  or  not;  and  whether,  in 
fact,  it  was  included  in  the  suit  wUch  he  brought  against 
them,  or  not ;  that  suit  was  a  bar  to  the  claim.  The  rule  is 
well  settled,  that  a  suit  brought  for  one  portion  of  a  demand, 
or  for  one  of  several  demands,  arising  out  of  the  same  con- 
tract, or  transaction,  is  a  bar  to  a  subsequent  suit  for  the 
residue  of  such  demand  or  demands,  if  they  were  all  due 
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when  such  suit  was  commenced.  And  the  mle  is  the  same 
where  the  first  snit  includes  all  the  demands,  though  only  a 
portion  of  them  are  therein  litigated ;  or  though  a  part  be 
withdrawn.  (Phillips  v.  Bericky  16  John.  136.  Smith  v. 
Jones,  15  id.  229.  Farrington  v.  Smith,  Id.  432.  Miller  v. 
Oovert,  1  Wend.  487.  Gruemsey  v.  Carver,  8  id.  492.  Ste^ 
vens  Y.  Lochwood,  13  id.  645.  2  Par«on«  on  Contracts,  462. 
Smith's  Lead.  C<is.  669.) 

And  the  fact  that  the  defendant  also  demanded  the  return 
of  the  bags  after  the  determination  of  the  suit  in  New  Jer- 
sey, does  not  change  the  question.  His  right  of  action  for 
their  value  was  complete,  and  he  should  have  presented  it  in 
that  suit. 

Perhaps,  if  the  referee  had  found  a  valid  agreement  be- 
tween the  defendant  and  Richardson  and  Hopf,  made  while 
that  suit  was  pending,  and  before  the  assignment  to  Sche- 
dell,  by  which  they  would  return  or  pay  for  the  bags,  such 
claim  could  be  set  off  against  these  plaintiffs ;  but  he  does 
not  so  find.  He  finds  an  arrangement  made  between  the 
defendant  and  Sigismund  Sopf,  by  which  the  defendant  was 
not  to  litigate  the  claim  for  the  bags  in  that  suit ;  and  that 
A€,  Sigismund  Hopf,  was  to  have  the  privilege  of  returning 
the  empty  bags,  or  to  pay  for  such  of  them  as  he  did  not 
return.  And  he  also  finds  that  such  agreement  was  not  sug- 
gested on  the  trial ;  that  no  evidence  was  given  on  that  claim, 
and  that  it  was  not  in  issue  on  the  trial.  It  is  very  clear, 
that  upon  a  finding  that  Sigismund  Hopf  agreed  to  pay  for 
the  bags,  no  set-off  could  be  allowed  in  this  suit ;  but  that 
the  demand,  t<r  constitute  a  set-off,  must  be  a  joint  one 
against  Bichardson  and  Hopf. 

The  referee  reported  that  the  value  of  the  bags  was 
f  612.50,  and  that  the  defendant  was  entitled  to  interest 
thereon,  from  the  spring  of  1856  to  the  first  day  of  June, 
1857,  amounting  to  $42.87,  being  in  all,  on  the  first  of  June, 
1857,  $655.37,  and  exceeding  in  amount  the  judgment  of  the 
plaintiffs,  which  was  rendered  on  that  day.    But  HhQ finding 

YoL.  XLII.  18 
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of  the  referee,  which,  so  far  as  all  questions  here  are  con- 
cerned, must  control,  states  the  whole  amount  of  the  set-off, 
on  the  first  day  of  June,  1857,  to  be  $612.50,  (and  being  less 
than  the  judgment,)  with  interest  from  that  date.  So  that, 
at  all  events,  according  to  the  findings,  the  plaintiffs  were 
entitled  to  recover  $31.99  and  interest  thereon,  from  June  1, 
1857. 

Several  other  questions  are  raised  in  the  case,  but  if  I  am 
correct  in  the  conclusion  that  the  former  suit  was  a  bar  to 
the  defendant's  claim  to  the  set-off,  the  discussion  of  them  is 
unnecessary. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

« 
New  trial  granted. 

[OvovDAQA  GssBRAL  Tkbx,  October  4,  1864.    Mitrgan,  Bttcen  and  FotUr^ 
Justices.] 


SuBAK  M.  Parish  vs,  Daniel  Parish  and  James  Parish. 

Ann  Parish  and  Martha  Sherman  t;^.  The  Same. 

Joseph  Del  a  field  vs.  The  Same. 

H.  P.,  an  intelligent,  educated  and  retired  merchant,  made  his  will,  in  1S42. 
In  1849  he  was  struck  with  apoplexy,  followed  by  paralysis  of  the  right 
side  and  epilepsy,  and  remained  in  that  condition  until  1856,  when  he  died. 
During  that  interval  three  papers  were  executed,  purporting  to  be  codicils 
to  his  will,  although  he  could  neither  speak,  nor  write,  nor  use  a  diction- 
ary, or  block  letters,  or  letters  in  any  way  to  signify  his  wishes.  Hdd 
that  he  was  incompetent  to  devise,  and  that  the  codicils  were  void. 

The  birth  and  death  of  relatives,  or  of  legatees,  and  sales  and  purchases  of 
property,  occurring  after  the  execution  of  a  will,  do  not  constitute  a  revo- 
cation of  the  will.  All  implied  revocations  are  abolished,  except  in  the 
cases  specified  in  the  revised  statutes — ^marriage  and  birth  of  issue. 

THESE  were  appeals  from  a  decree  of  the  surrogate  of  tbe 
city  and  county  of  New  York^  admitting  to  probate  the 
will^  with  the  first  codicil,  of  Henry  Parish,  deceased.    The 
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testator  was  an  intelligent  and  educated  merchant^  and, 
having  retired  firom  bosiness,  he  made  his  will  in  1842^  then 
being  fifty-four  years  of  age.  Having  no  children,  he  gave 
to  bis  wife,  Susan  Delafield  Parish,  as  devises  and  legacies, 
$331,000 ;  to  his  two  sisters,  Ann  Parish  and  Martha  Sher- 
man, legacies  of  $20,000  each ;  to  his  nieces,  nephews  and 
other  relatives  and  friends,  thirty  in  number,  $300,000 ;  and 
to  his  brothers,  Daniel  and  James  Parish,  the  residue  of  his 
estate,  then  valued  at  $36,879 ;  declaring,  by  the  14th  arti- 
tide,  that  ^^it  is  my  will  and  intention  that  all  the  property, 
real  and  personal,  that  I  may  own  or  possess  at  the  time  of 
my  decease  shall  pass  under  this  will,  whether  the  same  be 
now  owned  or  possessed  by  me,  or  may  be  hereafter  acquired 
by  purchase,  descent,  distribution  or  otherwise.''  Subse- 
quently, this  residue  constantly  increased  by  accumulation, 
and  by  the  death  of  five  legatees,  whose  legacies,  to  the 
amount  of  $50,000,  lapsed  to  the  estate.  In  1849,  after 
two  premonitory  attacks,  he  was  suddenly  struck  with  apo- 
plexy, which  was  followed  by  a  permanent  paralysis  or  hemi- 
plegia of  the  right  side,  and  by  severe  epileptic  convulsions^ 
which  continued  with  more  or  less  frequency  down  to  his 
death,  in  1856.  It  was  admitted  that  these  and  other  dis- 
eases which  he  suffered  during  that  period  proceeded  from 
the  diseased  condition  of  his  brain.  His  case  was  marked  by 
this  peculiar  characteristic,  that  he  could  neither  speak  nor 
write,  nor  use  language  in  any  shape  or  form  for  the  expres- 
sion of  his  mind.  He  retained  his  voice  and  could  utter 
gutteral  and  inarticulate  sounds,  but  no  language.  He  had 
his  vision,  and  the  full  and  vigorous  use  of  his  left  arm,  hand 
and  fingers,  but  he  could  not  write  with  pen,  pencil  or  chalk. 
He  did  not  use  a  dictionary  for  pointing  to  words,  and  when 
block  letters  were  placed  before  him,  he  brushed  them  aside. 
His  pantomime,  also,  was  of  the  most  limited  character,  and, 
for  the  most  part,  unintelligible  and  inexpressive.  It  was 
urged  on  the  one  hand  that  he  did  not  speak  because  his 
organs  of  speech  were  paralyzed,  and  that  he  did  not  write 
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or  1186  letters  becAUse  he  would  not.  On  the  other  hand, 
his  failure  or  omifision  in  these  respects  were  attributed  to 
the  loss  of  mind^  arising  from  the  deterioration  of  his  brain, 
and  that  he  did  not  write  or  speak,  because  he  could  not. 
It  was  admitted,  however,  that  he  could  not  originate  an 
idea  or  spontaneously  and  of  his  own  powers,  express  a  wish ; 
and  that  his  only  mode  of  communication  was  by  adopting 
or  rejecting  suggestions,  ideas  or  questions,  which  might  be 
made  to  him  by  his  wife  and  others — a  mode  frequently  fail- 
ing to  ascertain  what  he  wanted.  He  died  in  1856,  and  his 
will,  together  with  three  codicils  to  it,  were  offered  for  pro- 
bate. The  first  codicil,  executed  in  August,  1849,  the  month 
succeeding  his  apoplexy,  devised  property  to  his  wife,  valued 
at  $200,000 ;  the  second,  executed  in  1853,  bequeathed  per- 
sonal estate  to  her,  of  the  value  of  $350,000,  and  the  third, 
executed  in  1854,  revoked  the  appointment  of  his  brother 
Daniel  Parish  as  an  executor,  and  also  revoked  the  residuary 
estate  to  his  t^vo  brothers,  and  bequeathed  it  to  his  wife. 
These  devises  and  bequests  were  in  addition  to  the  amount 
given  to  her  by  the  will.  These  papers  were  drawn  by  the 
counsel  of  the  wife's  family,  were  suggested  by  her,  and  were 
executed  by  a  mark,  the  counsel  aiding  Mr.  Parish  to  make 
the  mark,  on  the  first,  by  guiding  his  hand,  on  the  second, 
by  steadying  it,  and  on  the  third,  by  clasping  his  arm  above 
the  wrist  and  also  about  the  elbow.  During  the  period  be- 
tween his  attack  and  his  death,  1849  to  1856,  his  wife  received 
the  income  of  his  estate,  and  so  much  of  the  principal  as 
matured  from  time  to  time,  and  invested  the  whole  of  the 
receipts,  $676, 000,  except  the  sum  of  $2700,  in  her  own 
name,  or  in  securities  payable  to  bearer ;  the  former  amount- 
ing to  $392,641,  and  the  latter  to  $180,700 ;  all  of  which  she 
claimed  as  her  own  by  gifts  from  time  to  time  by  Mr.  Parish. 
Probate  of  the  will,  and  of  the  three  papers  as  codicils  to 
it,  was  demanded  by  Joseph  Delafield,  one  of  the  executors 
and  a  brother  of  the  widow,  and  was  resisted  by  Daniel  and 
James  Parish,  the  brothers  of  the  testator,  as  residuary  lega- 
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tees  under  bis  will,  who  denied  the  validity  of  the  three 
papers,  and  hj  Ann  Parish  and  Martha  Sherman,  the  sisters 
of  the  testator,  who  denied  the  validity  of  both  will  and 
codicils. 

In  December,  1857,  the  surrogate  rendered  his  decision, 
admitting  to  probate  the  will,  and  the  first  paper,  as  a  codicil 
to  it,  and  rejecting  the  second  and  third.  (His  opinion  will 
be  found  at  length  in  5  New  York  Surrogates'  Sep.  [1  Bed* 
field]  1.) 

J.  W.  Edmonds,  on  behalf  of  Ann  Parish  and  Martha 
Sherman,  insisted  that,  by  reason  of  the  sales,  purchases  and 
transfers  of  property  since  the  date  of  the  will,  and  the  death 
of  many  legatees,  and  the  birth  of  several  relatives,  there 
had  been  an  implied  revocation  of  the  wUl,  and  that  the 
surrogate  erred  in  admitting  the  will  and  the  first  paper  as  a 
codicil  to  probate.  The  facts  bearing  upon  this  portion  of 
the  case,  with  the  arguments  upon  them,  are  fully  reported 
in  1  Bedfidd,  51  to  75. 

W.  M,  Evarts  and  F.  B.  Cutting^  on  behalf  of  the  widow, 
Susan  M.  Parish,  and  of  Joseph  Delafield,  the  executor,  in- 
sisted that  the  second  and  third  papers,  rejected  by  the  sur- 
rogate as  codicils,  were  valid  codicils,  made  without  fraud  or 
undue  influence ;  and  that  Mr.  Parish  was  a  competent  tes- 
tator within  the  rule  laid  down  in  Stewart  v.  Lispenardj 
(26  Wend.  255.)  A  statement  of  their  arguments,  both 
upon  the  facts  and  upon  the  law,  is  reported  very  fully  in 
1  Bedfidd,  1  to  36,  75  to  91. 

Charles  (y  Conor ,  in  behalf  of  Daniel  and  James  Parish, 
brothers  of  the  testator  and  named  residuary  legatees  in  his 
will,  insisted  that  the  decision  of  the  surrogate  was  erroneous 
in  admitting  the  first  paper  as  a  codicil  to  the  will,  but  was 
correct  in  setting  aside  the  ^ond  and  third  codicils.  That 
Mr.  Parish  lost  his  mind  and  was  struck  with  utter  income 
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petency  by  his  attack  in  1849,  and  that  he  coDtinned  in  that 
condition  until  his  death.  That  if  his  want  of  speech  arose, 
as  alleged,  from  a  paralysis  of  the  organs  of  speech,  he  could 
have  remedied  the  difficulty,  if  he  had  any  mind,  by  writing, 
or  by  pointing  out  words  in  a  dictionary,  or  putting  bloct 
letters  into  words  by  the  use  of  his  left  hand,  which  wah 
strong  and  vigorous.  And  that,  failing  these,  he  would,  if 
he  had  any  intelligence,  have  made  himself  understood  by  his 
pantomime  and  gestures.  That  these,  however,  were  unin- 
telligible, except  to  his  wife,  who  claimed  to  be,  as  it  were, 
inspired  to  understand  him  perfectly.  And  that  the  pre- 
tenses were  a  mere  imposture  upon  the  credulous  few,  whom 
she  allowed  to  see  him.  It  was  also  urged  that  her  invest- 
ments of  nearly  $600,000  of  his  estate  in  her  own  name,  and 
claiming  them  as  her  own  property,  either  as  gifts  inter  vivos 
or  as  residuary  legatee  under  the  third  codicil,  were  the  usual 
badges  of  fraud,  which  seeks  to  sustain  itself  by  a  double 
title.  A  fuller  statement  of  the  respondents'  argument,  on 
the  facts  and  the  law,  will  be  found  reported  in  1  Bedfield, 
36  to  50. 

By  the  Court,  Davibs,  P.  J.  First.  As  to  the  validity  of 
the  will  bearing  date  September  20,  1842,  we  see  no  serious 
question  made.  At  the  time,  the  testator  was  of  sound  and 
disposing  mind,  and  the  will  was  executed  in  conformity  with 
aU  the  legal  requisites,  and  none  of  its  provisions  are  chal- 
lenged as  violating  any  principle  of  law. 

We  also  think  that  no  revocation  in  fact,  or  by  operation 
of  law,  has  been  shown.  None  in  fact  has  been  alleged,  and 
we  do  not  see  how,  if  the  testator  had  no  testamentary  capa- 
city after  his  attack  on  the  19th  of  July,  1849,  to  make  a 
valid  disposition  of  his  property,  it  can  with  reason  be  said 
he  had  such  capacity  to  revoke  a  legal  disposition  previously 
made.  We  regard  the  provisions  of  the  revised  statutes  rela- 
tive to  the  revocation  of  last  wills  and  testaments,  (2  B.  S, 
€4,  §  42,)  as  furnishing  a  conclusive  answer  to  the  argument 
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urged  upon  qb,  that  the  will  of  Mr.  Parish  was  revoked  by 
implicatioii. 

Second.  In  relation  to  the  appeal  of  Miss  Ann  Parish  and 
Mrs.  Sherman  from  that  portion  of  the  decree  or  judgment 
of  the  surrogate,  admitting  to  probate  the  codicil  of  August 
29,  1849,  and  which  was  republished  December  17,  1849,  it 
is  objected  that  they  have  no  interest  in  the  question  pre- 
sented on  that  appeal,  and  have  therefore  no  right  to  make 
it.  It  is  true,  that  if  the  will  is  established,  they  will  take 
nothing  by  this  codicil,  and  lose  nothing  by  it,  and  whether 
the  decision  of  the  surrogate  in  reference  to  it  is  affirmed  or 
reversed,  their  interests  are  unaffected. 

But  they  are  parties  to  the  proceedings  before  the  surro* 
gate.  They  have  been  cited  to  appeatr  before  him,  and  have 
been  heard  there,  and  if  the  decision  as  to  the  will  shall  not 
be  sustained,  they  would  have  a  direct  interest  in  the  prop- 
erty passing  under  this  codicil.  The  provisions  of  the 
revised  statutes  on  the  subject  of  appeals  from  the  surrogate 
are,  that  after  any  will  of  real  or  personal  estate,  or  both, 
shall  have  been  proved  before  a  surrogate,  any  devisee  or 
legatee  named  therein,  or  any  heir  or  next  of  kin  to  the  tes- 
tator may,  within  three  months  thereafter,  appeal  to  the 
supreme  court  from  the  decision  of  the  surrogate,  either 
admitting  such  will  to  record  or  probate,  or  refusing  the 
same.  (2  B.  S.  66,  §  69.)  By  section  92,  page  68,  same 
volume,  it  is  declared  that  the  term  "will,"  as  used  in  that 
chapter,  shall  include  all  codicils  as  well  as  wills. 

We  think,  therefore,  under  these  provisions,  these  appel- 
lants had  the  right  to  appeal  to  this  court  from  that  part  of 
the  judgment  of  the  surrogate  admitting  to  probate  the  codi- 
cil of  August  29, 1849. 

We  are  not  satisfied,  from  the  testimony  in  this  case,  that 
at  the  time  of  making  this  codicil,  or  at  the  time  it  was 
republished,  the  testator  had  testamentary  capacity  to  make 
the  same ;  and  for  the  purpose  of  ascertaining  this  question 
of  fact,  we  direct  a  feigned  issue  to  be  made  up  to  try  that 
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qnestijoii ;  and  we  direct  the  same  to  be  tried  at  the  next  cir- 
cuit court,  to  be  held  in  aud  for  the  city  and  county  of  New 
York.  The  judgment  of  the  surrogate  admitting  said  codi- 
cil of  August  29,  1849,  to  probate,  is  reversed. 

Third.  The  appeals  of  Mr.  Delafield  and  Mrs.  Parish  from 
that  part  of  the'^'surrogate's  judgment  refusing  to  admit  to 
probate  the  second  codicil,  executed  September  15, 1853,  and 
the  third  codicil,  executed  June  15,  1854,  properly  bring 
before  this  court  the  correctness  of  the  surrogate's  decision  on 
these  codicils. 

We  entirely  concur  in  the  conclusions  to  which  he  has 
arrived  in  reference  to  them,  and  deem  his  reasons  therefor 
sound  and  unanswerable.  His  judgment  refusing  to  admit 
these  codicils  to  probate  is  affirmed. 

The  costs  of  all  the  parties  on  these  appeals,  with  a  rea- 
sonable counsel  fee,  to  be  certified  by  one  of  the  justices  of 
this  court,  may  be  paid  out  of  the  funds  of  the  estate,  (a) 

[New  Tobk  Gkvbbal  Tbbm,  December  81,  185a  Jktnett  IngnJmn  and 
Suthsriand,  Justices.] 

(a)  Ann  Parish  and  Biartha  Shennan  waired  their  right  to  a  fdgned  issue, 
to  try  the  Talidity  of  the  first  codicil,  as  a  matter  in  which  they  had  no  inter- 
est ;  the  will  being  held  to  be  yalid,  by  which  they  were  specific  legatees  and 
their  brothers  the  residuary  legatees.  They  appealed  directly  to  the  court 
of  appeals.  Susan  M.  Parish  also  appealed,  and  upon  her  death  her  appeal 
was  reviTed  in  the  name  of  her  devisees,  her  brothers  Henry,  Joseph,  Edward, 
Richard  and  Rnftxs  Delafield.  The  brothers  of  the  testator,  Daniel  and  James 
Parish,  made  no  appeal  fi*om  that  part  of  the  decision  of  the  surrogate  ad- 
mitting the  first  paper  to  be  a  codicil  to  the  will.  It  embraced  real  estate 
only,  which  could  not  be  affected  by  a  decree  upon  the  probate.  The  court 
of  appeals  affirmed  the  dedsion  of  this  court,  and  held  the  testator  to  have 
been  incompetent  from  the  date  of  his  attack  in  1849,  and  that  he  so  contin- 
ued. (25  If.  Y.  Bep.  9.)  This  disposed  of  the  2d  and  8d  papers ;  and  the  Ist 
was  set  aside  by  the  Judgment  of  the  superior  court  of  the  city  of  New  York, 
in  a  suit  brought  by  the  brothers  of  the  testator  against  the  brothers  of  the 
widow.  In  a  similar  suit  in  the  supreme  court,  the  large  inrestments  made 
by  Mrs.  Parish  in  her  oum  nmne,  from  tlie  receipts  of  her  husband's  estate, 
during  his  incapacity,  were  declared  to  be  inralid,  and  were  ordered  to  be 
surrendered  to  his  executors. 

Thus  the  will  of  the  testator  was  sustained,  and  the  three  papers  made 
iubsequent  to  bis  apoplexy,  paralysis  and  epilepsy,  were  set 
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In  the  matter  of  the  application  of  Wx.  Ohaxbkblain  and 
others,  for  leave  to  proaecnte  the  official  bond  of  A.  F. 
Campbell,  Sheriff  of  Kings  county. 

The  reoorery  of  a  judgment  against  a  sheriff  for  an  escape,  will  establish  the 
fiability  of  the  sheriff,  so  as  to  anthorise  an  application  under  the  rerised 
statates,  (2  R  8.  476,  ^^  1,  2,  8,)  by  the  party  ii\inred,  for  leare  to  prose- 
cnte  the  ofBciat  bond  of  the  sheriff;  prorided  there  has  been  no  stay  of 
proceedings  ordered  upon  sach  Judgment.  Bat  if  the  proceedings  have 
been  stayed  by  order  of  the  court,  no  sach  application  can  be  made  daring 
the  continuance  of  the  stay. 

THE  relators  having  recovered  a  judgment  against  the 
sheriff  of  Kings  county  for  the  escape  of  a  judgment 
debtor  committed  to  his  custody,  applied,  ex  parte,  to  the 
supreme  court  at  special  term  for  leave  to  prosecute  the  offi- 
cial bond  of  the  sheriff,  for  an  escape.  The  application  was 
founded  on  a  certified  copy  of  the  bond,  accompanied  by 
proof  showing  the  recovery  of  such  judgment,  and  that  no 
satisfaction  of  the  same  had  been  received,  and,  thereupon,  the 
court  ordered  that  the  bond  be  prosecuted.  The  sheriff  then 
applied  to  have  said  order  vacated,  alleging  and  showing  that 
after  the  said  judgment  had  been  rendered  against  him,  the 
court  had,  by  rule,  stayed  all  proceedings  thereon  until  final 
judgment  should  be  rendered  in  a  suit  which  had  been  com- 
menced by  the  sheriff  against  the  sureties  on  the  bond  for  the 
limits  given  to  him ;  and  if  such  judgment  should  be  in 
favor  of  the  sheriff,  until  the  return  of  the  execution  thereon, 
but  not  to  exceed  sixty  days.  Such  stay  was  in  full  force 
when  the  order  authorizing  the  prosecution  of  the  bond  was 
obtained.  The  court  denied  the  motion  to  vacate  the  order, 
and  in  the  rule  entered,  it  was  stated  that  it  was  denied  as  a 
matter  of  law,  and  not  of  discretion. 
From  that  rule  the  sheriff  appealed. 

Philip  8,  Orooke^  for  the  appellant. 

John  SessianSy  for  the  application. 
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By  the  Courty  Lott,  J.  The  question  presented  herein  for 
our  decision  is  whether  the  relators,  on  the  facts  disclosed  on 
the  last  motion,  were  entitled  to  prosecate  such  bond.  The 
application  was  made  and  granted  under  the  following  pro- 
visions of  the  revised  statutes,  {vol.  2,  p,  4iJG :) 

§  1.  Whenever  a  sheriff  shall  have  become  liable  for  the 
escape  of  any  prisoner  committed  to  his  custody,  or  whenever 
he  shall  have  been  guilty  of  any  default  or  misconduct  in 
his  office,  the  party  injured  thereby  may  apply  to  the  supreme 
court  for  leave  to  prosecute  the  official  bond  of  such  sheriff. 

§  2.  Such  application  shall  be  accompanied  by  proof  of  the 
default  or  delinquency  complained  of,  and  that  no  satisfaction 
for  the  same  has  been  received,  and  by  a  certified  copy  of 
such  official  bond. 

§  3.  Upon  such  application  and  proof,  the  court  shall 
order  that  such  bond  be  prosecuted. 

One  of  the  requirements  necessary  to  confer  the  right  in 
question,  is  that  the  sheriff  shall  have  become  liable  for  the 
escape ;  and,  if  the  proceedings  upon  the  judgment  recovered 
against  him  by  the  relators  had  not  been  stayed,  the  judg- 
ment would  have  established  such  liability ;  but,  as  has  been 
shown,  an  order  staying  all  proceedings  thereon  was  in  full 
force  when  the  relator's  application  was  made.  Such  stay 
was  granted  under  a  provision  of  law  which  provides,  that  in 
case  the  party  at  whose  suit  any  person  shall  have  been  con- 
fined to  the  liberties  of  a  jail,  shall  refuse  or  neglect  to  take 
an  assignment  of  the  bond  executed  by  such  person  on  being 
admitted  to  such  liberties,  and  shall  prosecute  the  sheriff  for 
the  escape  of  such  person,  ^Uhe  court  in  which  such  action 
shall  be  pending  shall,  by  rule,  stay  all  proceedings  upon  the 
judgment  against  such  sheriff  until  he  shall  have  had  a  rea- 
sonable time  to  prosecute  the  bond  taken  by  him,  and  to  col- 
lect the  amount  of  any  judgment  he  may  recover  thereon.'' 
(2  R.  8.  436,  §  59.)  The  effect  of  the  rule  made  under  this 
provision  is  to  qualify  the  sheriff's  liability  so  far  as  to  re* 
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Here  him  from  the  operation  of  the  judgment  so  long  as  such 
stay  of  proceedings  is  in  force. 

The  provision  of  law  first  referred  to,  regulating  the  right 
to  prosecute  the  sheriff's  hond,  contemplates  an  existing  pres- 
ent liability  on  the  part  of  the  sheriff* 

In  requiring  proof  on  the  part  of  the  applicant  that  no  sat- 
isfaction for  the  sheriff's  default  or  delinquency  has  been 
received,  it  is  apparent  that  the  right  to  demand  satisfaction 
must  exist.  The  stay  of  the  relators'  proceedings  deprived 
them  of  that  right  in  the  present  case. 

If  it  was  competent  to  sue  the  sheriff's  official  bond,  the 
stay  of  proceedings  wodld,  by  the  judgment  thereon,  become 
ineffectual,  for  the  relators  might  enforce  that  judgment,  and 
thus  in  reality  obtain  satisfaction  of  the  judgment  in  the 
original  suit  for  the  escape,  in  direct  contravention  of  the 
statute,  or  at  least  the  rule  under  it,  inhibiting  the  collection 
thereof. 

The  provisions  of  the  different  statutes  above  cited  should 
be  so  construed  as  to  give  all  of  them  full  effect ;  and  that 
can  be  done  by  holding  that  the  sheriff,  by  reason  of  the  stay 
of  proceedings,  was  not  chargeable  with  such  a  liability  as  to 
authorize  a  prosecution  of  his  official  bond  during  its  con- 
tinuance. ' 

The  order  appealed  from  should,  therefore,  be  reversed, 
with  $10  costs  of  the  appeal,  and  an  order  should  be  made 
vacating  the  original  order,  with  $10  costs. 

[Obavob  Ob5bxal  Tbbm,  September  12, 1864.  Semgham,  LoU  and  /.  Jf, 
Samard,  JustioeB.] 
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Shsldon  v8.  Strykeb,  late  Sheriff  &c. 

An  assignment  of  property  in  tnut  for  the  benefit  of  creditors,  a  UU  of  salO; 
and  an  agreement,  may  be  admitted  in  eridence,  on  the  acknowledgment 
and  proof  thereof  before  a  commissioner  of  deeds,  accompanied  by  the 
certificate  of  the  connty  clerk  of  the  commissioner's  appointment  and 
authority  to  act  as  such. 

If  a  certificate  of  the  acknowledgment  of  an  instmment  by  a  subscribing 
witness  states  that  the  witness  is  known  to  the  officer,  that  is  a  sabstantial 
compliance  with  the  requirement  of  the  law.  It  is  not  necessary  that  the 
precise  language  of*  the  statute  should  be  used. 

To  render  an  instrument  properly  acknowledged  admissible  in  eyidenca,  it  is 
not  necessary  that  the  acknowledgment  or  proof  should  be  taken  before 
the  commencement  of  the  action.  It  is  sufficient  if  the  certificate  of  the 
officer  be  indorsed  on  the  instrument  when  it  is  offered  in  evidence. 

Though  an  assignment  for  the  benefit  of  creditors  be  fraudulent  as  agunst 
the  creditors  of  an  assignor,  that  will  not  affbct  the  title  of  a  purchaser 
from,  the  assignees,  if  he  is  not  connected  with  the  fraud,  and  is  in  Ikct  a 
purchaser  in  good  faith,  and  for  a  valuable  consideration,  and  without  no- 
tice of  the  fhiud.    Per  Lott,  J, 

Kor  will  the  fact  that  the  assignees  immediately  after  the  acceptance  of  the 
assignment,  reftised  to  take  possession  of  the  entire  property,  deprive  them 
of  their  rights  under  it    Per  Lott,  J. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
where  the  evidence  would  be  cumulative  in  its  Jiature ;  or  where  a  party 
has  been  guilty  of  laches  in  making  his  motion ;  or  after  judgment  has 
been  entered. ' 

THIS  was  an  action  against  the  late  sheriff  of  Kings 
county,  to  recover  the  value  of  a  stock  of  goods  in  the 
store  No.  166  Grand  street,  Brooklyn,  E.  D.,  which  was 
levied  upon  and  sold  by  the  defendant,  under  and  by  virtue 
of  an  execution  against  the  property  of  William  S.  Irvine 
&  Co.,  in  favor  of  Ide,  Felt  &  Hall 

A  general  assignment,  with  preferences,  was  made  and  exe- 
cuted by  Wm.  S.  Irvine  &  Co.,  on  the  3d  day  of  July,  1857, 
and  on  the  27th  of  that  month,  the  assignees  sold  the 
goods  in  question  to  the  plaintiff.  On  the  9th  day  of  the 
same  month  and  year  ^^Ide,  Felt  &  Hall''  entered  up  judg- 
ment, by  confession,  upon  a  statement  for  judgment  made 
nearly  six  months  previously,  and  issued  the  said  execution 
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thereoiL    The  cause  was  tried  twice,  and  the  plaintiff  had 
jadgment  perfected  in  his  favor  for  $2205.33. 

The  defendant  appealed  to  the  general  term  from  this  judg* 
ment,  and  also  from  an  order  made  at  special  term  denying  a 
motion  for  a  new  trial,  based  upon  newly  discovered  evidence. 
The  motion  for  a  new  trial  was  made  subsequent  to  the  entry 
of  judgment. 

Jas.  L.  Campbell  and  F.  C.  BlisSy  for  the  plaintiff. 

Chtetera  dt  Kenneday  and  John  Dikemanj  for  the  de- 
fendants. 

By  the  Courtj  Lott,  J.  The  assignment,  bill  of  sale  and 
agreement,  were  properly  admitted  in  evidence,  on  the 
acknowledgment  and  proof  thereof  before  a  commissioner  of 
deeds,  accompanied  by  the  certificate  of  the  county  clerk  of 
his  appointment  and  authority  to  act  as  such  commissioner. 
Every  written  instrument,  except  promissory  notes  and  bills 
of  exchange,  and  except  the  wills  of  deceased  persons,  so 
acknowledged  or  proved,  with  the  proper  certificate  of  the 
fact  indorsed  thereon,  may  be  received  in  evidence  on  the 
trial  of  any  action,  with  the  same  effect  and  in  the  same 
manner,  as  if  such  instrument  were  a  conveyance  of  real  estate. 
{Laws  of  1863,  ch,  271,  §  9.)  The  certificates  were  all  suf- 
ficient, and  in  proper  form.  That  indorsed  on  the  bill  of 
sale  and  agreement  contained  a  sufficient  statement  that  the 
commissioner  was  personally  acquainted  with  the  subscribing 
witness.  He  says  that  such  witness  was  known  to  him. 
That  is  a  substantial  compliance  with  the  requirement  of  the 
law.  It  is  not  necessary  that  the  precise  language  of  the 
statute  should  be  used ;  and  the  officer  cannot  properly  cer- 
tify that  he  knows  the  party  making  an  acknowledgment  or 
proof  before  him,  unless  he  is  personally  acquainted  with 
him.  But  if  the  certificate  in  that  respect  is  defective,  that 
objection  is  not  available  now.    It  was  not  taken  on  the 
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trial.  If  it  had  been  it  might  have  been  obviated  by  the 
production  of  the  snbscribing  witness  himself,  or  by  other 
competent  proof.  It  is  true  that  the  defendant  urged  as 
one  of  the  grounds  of  his  objections  to  the  reception  of  those 
documents,  that  its  execution  should  be  proven  by  a  sub- 
scribing witness,  or  that  his  non-production  should  be  ac- 
counted for ;  but  that  related  to  the  nature  and  character  of 
the  proof  itself,  and  not  to  any  form  or  defects  in  the  certifi- 
cate of  such  proof.  That  ground  was  clearly  untenable. 
Nor  was  it  necessary  that  the  acknowledgment  or  proof 
should  be  taken  before  the  commencement  of  the  action. 
All  that  is  required  is,  that  the  requisite  certificate  of  the 
fact  shall  be  indorsed  on  the  document.  The  production  of 
the  witness  was,  therefore,  not  necessary. 

The  objection  taken  to  the  agreement  on  the  ground  ^' that 
it  was  a  collateral  agreement,"  was  without  foundation.  It 
was,  in  fact,  a  part  of  the  terms  of  the  bill  of  sale. 

Nor  were  any  of  the  other  grounds  of  objection  well  taken. 
They  principally  related  to  the  order  of  proof  merely,  and 
not  to  the  competency  of  the  evidence.  Those  in  reference 
to  the  delivery  and  acceptance  of  the  papers,  were  answered 
by  their  production  and  the  acts  of  the  parties  under  them, 
and  the  residue  were  sufficiently  obviated  by  evidence  during 
the  progress  of  the  trial. 

The  exceptions  taken  to  the  judge's  charge,  and  his  refusal 
to  charge  as  requested  by  the  defendant's  counsel,  remain  to 
be  noticed.  If  the  assignment  was  fraudulent  as  against 
creditors,  that  could  not  affect  the  title  of  the  plaintiff,  if  he 
was  not  connected  with  the  fraud,  and  was  in  fact  a  pur- 
chaser in  good  faith,  and  for  a  valuable  consideration,  and 
without  notice  of  the  fraud.  Nor  could  the  fact  that  the 
assignees,  immediately  after  the  acceptance  of  the  assign- 
ment, refused  to  take  possession  of  the  entire  property, 
deprive  tl;iem  of  their  rights  under  it,  or  relieve  them  of  their 
obligations  under  it.  These  views  show  that  the  requests  to 
charge  were  improper,  and  that  the  charge  as  made  in  refer- 
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ence  to  them  was  correct  The  judgment,  therefore,  cannot 
be  reversed  on  the  ground  of  any  of  the  exceptions  presented 
in  the  case. 

It  then  becomes  necessary  to  consider  whether  the  motion 
for  a  new  trial  should  have  been  granted,  either  on  the  ground 
that  the  verdict  was  against  evidence,  or  on  the  ground  of 
newly  discovered  evidence. 

The  judge  in  his  charge  submitted  the  question  as  to  the 
time  of  the  delivery  of  the  execution  and  attachments  and 
the  levy  under  the  same,  to  the  jury  for  their  determination, 
and  they  have  found  adversely  to  the  defendant. 

There  was  sufficient  evidence  to  sustain  that  finding.  It 
is  true,  that  the  testimony  of  one  of  the  witnesses  tended 
strongly  to  establish  a  different  result,  but  facts  and  circum- 
stances stated  by  him,  and  the  other  testimony  in  the  case, 
which  to  a  certain  extent  was  in  conflict  with  his  evidence, 
warranted  the  conclusion  that  the  plaintiff's  title  was  ac- 
quired before  any  levy  was  in  fact  made,  and  sustained  the 
verdict  rendered  by  the  jury.  There  is,  therefore,  no  ground 
for  setting  it  aside  as  against  evidence,  nor  is  the  defendant 
entitled  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence. 

The  evidence  of  which  he  seeks  to  avail  himself  is  cumu- 
lative merely.  It  relates  to  the  most  important  matters  con- 
troverted on  the  trial,  and  upon  which  the  jury,  under  the 
charge  of  the  court,  had  rendered  their  verdict.  Such  evi- 
dence is  not  a  ground  for  a  new  trial ;  but  if  it  was,  there  is 
another  objection  to  the  application,  which  is  fatal.  It 
appears,  by  the  case  and  affidavit,  that  the  cause  was  tried 
on  the  13th  day  of  April,  1863 ;  that  judgment  was  rendered 
on  the  8th  of  May  following;  that  the  defendant,  on  the 
5th  day  of  June  last,  appealed  from  that  judgment,  and  that 
the  notice  of  the  motion  was  not  given  till  the  next  month. 
The  application  is  too  late.  It  cannot  be  made  after  judg- 
ment entered.  This  was  held  by  us  in  the  case  of  Peck  v. 
HiUer,  reported  in  30  Barb.  p.  656.     There  the  rules  and 
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principles  applicable  to  motionfi  of  this  kind  were  considered, 
and  it  was  decided  that  they  will  not  be  granted  where  the 
evidence  is  cumulative  in  its  nature,  or  where  a  party  has 
l)een  guilty  of  laches  in  making  it,  or  where  judgment  has 
been  entered.  Under  that  decision,  the  motion  in  the  pres- 
ent case  was  properly  denied.  The  result  of  these  views  is, 
that  the  judgment,  and  the  order  denying  the  motion  for  a 
new  trial,  must  both  be  affirmed,  with  costs. 

[Kings  Gbvb&al  Term,  February  8,  1864.    Broken,  LUt  and  Scm^kmH, 
Justices.] 


-•••- 


E.  Dabwin  Litchfield,  as  Collector,  &c.  vs.  McComber. 

^  ^  The  coDstftationality  and  force  of  the  act  of  the  legislature,  of  April  19, 
1859,  to  provide  for  closing  the  entrance  of  the  tunnel  of  the  Long  Island 
Bail  Road  Company,  in  Atlantic  street,  in  the  city  of  Brooklyn,  as  well  as 
of  the  act  modifying  the  same,  passed  March  28,  1860,  is  ret  atfjudieata  in 
this  court. 

The  power  of  the  legislature  to  provide  for  closing  the  tunnel,  the  restoration 
of  the  street  to  its  proper  grade,  and  the  relinquishment  by  the  company 
of  the  right  to  use  steam  within  the  city  limits,  for  a  fixed  compensation, 
not  exceeding  $125,000,  to  be  assessed  upon  the  lands  \^ithin  the  prescribed 
election  district,  having  been  affirmed  in  the  case  of  The  People  v.  Zctcrenee, 
(86  Barb,  177,)  is  no  longer  a  debatable  question  in  the  second  district. 
Per  Browv,  J. 

The  assessment  autliorized  by  the  act  of  April  19, 1859,  being  a  tax  imposed 
for  a  local  improvement,  and  the  power  exerted  by  the  legislature  in  that 
act,  and  in  the  act  of  March  28,  1860,  by  providing  for  the  collection  of 
such  tax  by  a  sale  of  the  property  of  owners  not  benefitted  by  the  improve- 
ment, to  pay  for  which  the  tax  was  created,  being  a  legitimate  exercise  of 
the  taxing  power,  the  legislature  also  had  the  power  to  give  a  remedy  by 
action,  in  the  name  of  the  collector  appointed  under  the  act  of  1859, 
against  an  owner  of  property  benefitted,  for  the  recovery  of  an  assessment 
made  upon  his  property. 

If  such  tax  is  Just  and  legal  in  its  inception,  there  is  no  limitation  upon  the 
power  of  the  legislature  to  provide  for  its  collection ;  and  such  power  is  to 
be  exercised  at  the  discretion  of  the  legislature. 

The  tax  laws  proceed  upon  the  principle  that  a  tax  assessed  by  authority  of 
law,  for  a  general  or  local  purpose,  creates  a  duty  and  an  obligation  by 
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the  tax  payer  to  malce  the  payment.  This  ohligation  Tesults  from  the  luu* 
tare  of  the  relation  between  the  government  and  the  constitnent  P«r 
BaowK,  J. 

There  is  no  such  thing,  under  our  system,  as  a  tax  npon  lands,  irrespective 
of  the  owner,  exeept  in  the  single  case  of  the  lands  of  non-resident  own- 
ers. The  tax  is  assessed  npon  the  person,  in  respect  to  the  lands,  as  It 
certainly  is  assessed  npon  the  person  in  respect  to  the  personal  property 
taxed.    Ttr  Baowir,  J. 

The  power  to  tax  bang  without  limitation,  it  resnlts  by  logical  implication, 
that  the  legislature  may  resort  to  all  or  any  of  the  usual  remedies  for  the 
collection  of  an  assessment.     "Ber  Bbow»,  J. 

An  assessment  made  under  the  act  of  April  19, 1859,  imposing,  as  it  does, 
upon  the  owners  of  the  property  benefitted,  an  obligation  to  make  pay- 
ment, it  was  competent  for  the  legislature  to  add  to  the  remedies  giren  by 
that  act  an  action  at  law  for  the  recovery  of  the  sum  assessed  to  the  own- 
ers respectively. 

The  act  of  April  19, 1859,  created  the  assessment  district  therein  mentioned, 
upon  the  theory  that  it  was  to  be  benefitted  by  the  improvement ;  and  as 
the  collector  was  an  ofilcer  appointed  at  the  same  time,  there  was  no  con- 
stitutional impediment  in  the  way  of  conferring  the  power  of  appointing 
the  collector  upon  the  Long  Island  Bail  Boad  Company,  who  were  exclu- 
nvely  interested  in,  and  entitled  to,  the  tax  authorized  to  be  collected* 

APPEAL  by  tbe  plaintiff  from  a  judgment  of  a  special 
term,  allowing  a  demurrer  to  the  complaint.  The  action 
was  brought  in  pursuance  of  the  authority  given  by  the  act 
of  the  legislature  of  April  29th,  1863,  {Laws  of  1863, 
p.  526,)  by  the  plaintiff,  as  collector,  appointed  under  the 
act  of  April  19,  1859,  {LawB  of  1859,  p.  1109,  §  7,)  to  re- 
cover the  amount  of  an  assessment  levied  by  virtue  of  the 
latter  act,  upon  the  property  of  the  defendant. 

J.  W.  Qilherty  for  the  plaintiff. 

John  SessionSy  for  the  defendant. 

By  the  Courfy  BaowK,  J.  The  constitutionality  and  force 
of  the  act  of  the  19th  of  April,  1859,  to  provide  for  closing 
the  entrance  of  the  tunnel  of  the  Long  Island  Bail  Boad 
Company,  in  Atlantic  street,  city  of  Brooklyn,  &c.  (Lataa  of 
1859,  p,  1109,)  as  well  as  of  the  act  modifying  the  bbsm. 
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passed  March  23, 1860,  (Laws  of  1860,  p.  173,)  is  res  adju^ 
dicata  in  this  court.  The  power  of  the  legislature  to  pro- 
vide for  closing  the  tunnel,  the  restoration  of  the  street  to 
its  proper  grade,  and  the  relinquishment  by  the  company  of 
the  right  to  use  steam  within  the  city  limits,  for  a  fixed  com- 
pensation, not  exceeding  the  sum  of  $125,000,  to  be  assessed 
upon  the  land  within  the  prescribed  assessment  district,  was 
affirmed  in  the^  case  of  The  People  v.  Lawrence,  (36  Barb, 
177,)  and  is  no  longer  a  debatable  question  in  this  district. 
The  plaintiff  is  the  collector  duly  appointed,  pursuant  to  the 
provisions  of  the  last  mentioned  act,  to  collect  so  much  of 
the  money  assessed  upon  the  property  charged  as  has  not 
been  voluntarily  paid.  And  this  action  is  brought  by 
authority  of  another  act,  passed  April  29th,  1863,  {Laws  of 
1863,  p.  626,)  to  which  I  shall  refer  more  particularly  here- 
after, against  the  defendant,  Edward  McComber,  who,  it  is 
alleged,  was  at  the  time  of  laying  the  assessment,  the  owner 
of  a  piece  of  land  within  the  district  of  assessment,  and  was 
charged  in  the  commissioners'  report  of  such  assessment,  with 
the  sum  of  $185.68,  }myment  of  which  had  been  demanded 
of  him,  and  which  he  neglected  and  refused  to  pay.  The 
defendant  demurred  to  the  complaint,  upon  which  he  had 
judgment  at  the  special  term,  and  the  plaintiff  appealed 
from  the  judgment.  The  demurrer  is  general,  and  put  in 
issue  the  power  of  the  legislature  to  charge  the  defendant 
personally  with  the  payment  of  the  sum  assessed  upon  his 
lands,  and  also,  as  the  defendant  claims,  the  validity  of  the 
plaintiff's  appointment  as  collector  of  the  moneys  assessed. 
The  three  acts  to  which  I  have  referred,  were  designed  to 
effect  the  same  object.  They  are  acts  in  pari  materia,  and 
must  be  construed  in  reference  to  one  another.  Their  pur- 
pose was  to  acquire  a  part  of  the  franchises  of  the  rail  road 
company,  and  to  provide  compensation  therefor.  The  com- 
pany's right  of  property  in  the  tunnel,  and  the  right  to  use 
steam  as  a  motive  power  in  Atlantic  street,  had  become  ob- 
noxious to  the  owners  of  property  there,  and  detrimental  to 
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its  yalae  and  usefulness,  and  it  therefore  became  a  necessity, 
almost,  to  extinguish  them.  These  rights  were  property,  in 
the  best  sense  of  the  word,  and  they  could  not  be  taken  for 
the  public  use  or  benefit  without  due  compensation.  The 
provisions  of  the  act,  in  regard  to  the  company,  provided  for 
their  extinguishment,  with  the  company's  consent — the  same 
as  if  taken  under  the  law  of  eminent  domain — and  the  ap- 
propriation thereof  to  the  public  use.  And  the  assessment 
upon  the  adjoining  lands  was  the  mode  provided  to  furnish 
the  means  to  make  the  compensation  to  the  rail  road  com- 
pany, and  to  defray  the  expenses  of  the  proceeding,  which 
were  fixed  at  a  sum  not  exceeding  $5000.  The  district  of 
assessment  was  established  by  the  act  of  April,  1859,  so  that 
the  condition  upon  which  the  legislature  should  adjust  and 
distribute  the  burden  of  the  assessment  should  exist.  It  is 
worth  while  to  look  into  some  of  the  adjudicated  cases  with 
a  view  to  ascertain  the  nature  of  the  power  which  the  legis- 
lature exerted  to  accomplish  the  object  in  view.  In  the  case 
of  The  People  v.  The  Mayor  of  Brooklyn^  (4  Comet  419,) 
some  $20,000  was  proposed  to  be  taken  by  an  assessment 
similar  to  that  under  consideration,  for  grading  and  paving 
Flushing  avenue  in  that  city,  and  this  court,  in  this  district, 
held  that  the  money  was  properly  taken  for  the  public  use, 
within  the  7th  section  of  the  Ist  article  of  the  constitution, 
and  set  aside  the  assessment  and  all  the  proceedings  as  illegal 
and  void.  The  court  of  appeals  reversed  the  judgment, 
declaring  that  assessments  upon  property  for  local  improve- 
ments were  not  an  exercise  of  the  right  of  eminent  domain, 
but  an  exercise  of  the  right  of  lawful  and  constitutional  tax- 
ation inherent  in  every  government.  Taxation,  the  court 
say,  exacts  money  or  services  from  individuals,  as  their 
respective  shares  of  a  public  burden ;  while  private  property 
taken  for  public  use,  by  right  of  eminent  domain,  is  taken, 
not  as  the  owner's  share  of  a  public  burthen,  but  as  so  much 
more  than  his  share ;  and  the  government  becomes  debtor  to 
the  owner  for  the  property  so  taken.    In  regard  to  the  claim 
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tiiat  local  taxation  must  be  limited,  or  co-extensive  with 
eity,  county  or  town  districts,  the  court  say:  ^^ There  being 
no  constitutional  prohibition,  the  legislature  may  create  a 
district  for  that  special  purpose ;  or  they  may  tax  the  class 
Df  lands  or  persons  benefitted,  to  be  designated  by  the  pub- 
lic agents  appointed  for  that  purpose,  without  reference  to 
town,  county  or  district  lines."  In  Striker  v.  Kelly ^  (7  Hilly 
9,)  one  of  the  questions  was  upon  the  legality  of  an  assess- 
ment for  opening  Ninth  avenue ;  and  the  court  decided  that 
the  power  conferred  upon  the  corporation  of  the  city  of  New 
York  to  sell  real  estate  to  pay  an  assessment,  did  not  couflict 
with  the  constitutional  provision  which  prohibits  the  taking 
of  private  property  for  public  use,  without  just  compensation ; 
Mr.  Justice  Beardsley  saying  that  '^  this  was  local  taxation 
for  a  local  purpose,  and  falls  within  the  legitimate  exercise 
of  the  taxing  power."  (  Vide  also  Brewster  v.  The  City  of 
Syracuse^  (19  N.  T,  Rep,  116.)  So  also,  in  the  case  of  The 
People  V.  Lawrence^  supra,  Mr.  Justice  iETmott,  in  relation 
to  the  assessment  under  consideration,  says :  ^^The  theory  of 
this  act  is  that  the  removal  of  the  tunnel,  and  the  use  of  the 
locomotives  from  Atlantic  street,  would  be  a  benefit  to  the 
adjacent  property,  and  that  the  expense  of  restoring  the 
street  to  its  grade,  and  the  loss  to  the  rail  road  company  in 
discontinuing  running  their  trains  by  steam  to  the  foot  of 
the  street,  should  be  paid  by  the  owners  of  such  adjacent 
property.  The  courts  have  nothing  to  do  with  the  correct- 
ness or  incorrectness  of  this  legislative  opinion,  and  must 
assume  the  fact  to  be  as  the  legislature  assume  to  declare  it. 
The  statute  proceeds  to  describe  and  create  a  district,  and  to 
provide  for  assessing  the  amount  of  this  damage  and  expen- 
diture upon  the  property  in  that  district.  This  is  clearly  a 
legitimate  exercise  of  the  taxing  power,  under  the  doctrine  of 
the  leading  cases,  of  The  People  v.  The  Mayor  of  BrooUyn, 
and  Brewster  v.  The  City  of  Syracuse" 

Having  ascertained  that  the  assessment  in  question  was  a 
tax  imposed  for  a  local  improvement^  and  that  the  power 


DUTCHESS— MAY,  1864.  293 


Litchfield  v,  McOomber. 


exerted  by  the  legislature  in  the  several  acts  by  which  it  was 
created  and  imposed  was  a  legitimate  exercise  of  the  taxing 
power,  it  remains  to  consider  whether  the  power  of  providing 
a  remedy  for  its  collection  was  restrained  by  any  and  by 
what  limitations.  The  power  of  the  legislature  to  charge  it 
upon  the  lands  is  not  disputed ;  nor  do  I  understand  the 
power  ,to  levy  the  tax  by  districts,  or  levy  and  sale  of  the 
goods  and  chattels  of  the  owners  assessed,  is  seriously  put  in 
controversy.  But  the  objection  most  urged  is  against  the 
power  to  give  a  remedy,  by  action  against  the  owner  of  the 
property  benefitted.  If  the  legislature  have  the  power  to 
provide  for  the  collection  of  this  class  of  taxes,  by  the  levy 
and  sale  of  the  property  of  the  owner  not  benefitted  by  the 
improvement,  to  pay  for  which  the  tax  is  created — such  as 
the  goods  and  chattels  of  the  owner,  of  which  I  think  there 
cannot  be  any  doubt — then  it  is  difficult  to  say,  upon  any 
just  reason,  why  it  may  not  give  a  remedy  by  action  against 
the  owner  of  the  property  benefitted.  This  but  enlarges  the 
field  of  collection,  extending  it  over  the  state  in  place  of  lim- 
iting it  to  the  county  where  the  improvement  is.  The  prin* 
ciple  of  the  tax,  the  benefit  and  the  burden,  are  the  same. 
The  remedy  for  its  collection  is  enlarged  ;  that  is  all.  If  the 
tax  is  just  and  legal  in  its  inception,  where  is  the  limita- 
tion upon  the  legislative  power  to  provide  for  its  collection  ? 
There  is  no  such  limitation,  I  venture  to  think;  and  the 
implication  is  clear  that  the  power  is  to  be  exercised  at  the 
legislative  discretion.  Without  the  power  to  enforce  coUec* 
tion,  the  imposing  of  the  tax  would  be  an  idle  ceremony* 
The  personal  liability  of  the  owner  of  property  upon 
which  a  tax  is  imposed,  is  not  a  novel  doctrine,  nor  is  it 
asserted  in  the  act  of  1863  for  the  first  tima  The  case  of 
The  Mayor  v.  Colgatej  (2  Kem.  140,)  was  an  action  to 
recover  an  unpaid  assessment  for  widening  a  street  in  the  city 
of  New  York ;  and  the  plaintiff  had  judgment.  Judge 
Denio,  in  his  opinion,  says  he  feels  no  difficulty  from  the 
circumstance  '^  that  other  remedies  for  the  ooUeotion  of  these 
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assessments  are  given  by  the  act  of  1813,  and  by  subsequent 
legislation.  It  was  of  great  public  importance  that  efficient 
means  should  be  provided  by  which  the  public  might  realize 
the  sums  assessed.  Thus  the  assessments  had  been  made  a 
lien  upon  the  lots,  and  the  remedy  by  distress  and  sale,  and 
by  action  of  debt,  had  been  provided  by  a  prior  section,  and 
subsequent  provisions  provided  for  a  sale  for  a  term  of 
years.  But  a  case  might  exist  where  none  of  these  remedies 
would  be  exactly  adapted  to  the  case.  Both  the  owner  and 
the  occupant  might  be  without  personal  property ;  and  pur- 
chases under  an  ex  parte  sale  are  proverbially  unsafe."  So, 
also,  when  a  tax  is  assessed  under  the  general  law  for  per- 
sonal property,  and  no  goods  and  chattels  can  be  found  by 
the  collector,  out*  of  which  to  make  the  tax,  the  11th  section 
of  the  act  provides  a  remedy  by  summary  application  to  this 
court,  which  in  a  proper  case  may  enforce  the  payment  by 
fine  and  imprisonment  of  the  delinquent  tax  payer.  These 
laws  proceed  upon  the  principle  that  a  tax  assessed  by  au- 
thority of  law,  for  a  general  or  local  purpose,  creates  a  duty 
and  an  obligation  by  the  tax  payer  to  make  the  payment. 
This  obligation  results  from  the  nature  of  the  relation 
between  the  government  and  the  constituent. '  The  obliga* 
tions  are  mutual.  The  former  owes  security  and  protection, 
while  the  latter  owes  services  and  contributions  of  money,  to 
the  extent  of  his  ability.  The  duty  to  serve  when  service  is 
needed,  and  to  pay  when  payment  is  required,  is  an  elemen- 
tary principle^  without  which  civil  government  would  not  be 
possible.  A  tax,  therefore,  such  as  we  are  considering,  has 
no  sort  of  resemblance  to  a  mortgage  upon  lands,  when  there 
is  no  existing  debt  and  no  covenant  to  pay,  as  was  suggested 
at  the  special  term.  In  the  case  of  a  mortgage  there  is  a 
grant  with  a  defeasance  upon  the  performance  of  the  condi- 
tion, but  with  no  obligation  to  pay  or  perform  the  condi- 
tion, and  nothing  from  which  an  undertaking  to  pay  may  be 
implied ;  while,  in  the  case  of  the  tax,  there  is  an  obligation  to 
pay  of  the  highest  sanction.    Nor  is  the  obligation  removed 
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or  qualified  because  the  tax  is  primarily  imposed  upon  the 
lands  within  the  prescribed  district,  thought  to  be  benefitted 
by  the  improvement.  It  is  not  land  the  government  needs ; 
it  is  money.  The  tax  is  assessed  in  money,  to  be  paid  by 
the  owner  in  money.  I  do  not  understand  there  is  any  such 
thing  under  our  system,  as  a  tax  upon  lands  irrespective  of 
the  owner,  except  in  the  single  case  of  the  lands  of  non-resi- 
dent owners.  The  tax  is  assessed  upon  the  person,  in  respect 
to  the  lands,  as  it  certainly  is  assessed  upon  the  person  in 
respect  to  the  personal  property  taxed ;  much  of  which  is 
invisible  and  intangible.  The  tax  is  made  a  lien  upon  the 
land  superior  to  all  other  liens,  but  the  charge  upon  the  per- 
son of  the  tax  payer  and  his  obligation  to  make  payment, 
still  remains  in  force.  The  personal  obligation  of  the  owner 
to  pay  is  to  be  inferred  from  the  authority  to  levy  the  tax  by 
distress  and  sale  of  his  goods  and  chattels,  which  is  found  in 
all  or  nearly  all  the  tax  and  assessment  laws.  The  power  of 
taxation  ^'may  be  legitimately  exercised  on  the  objects  to 
which  it  is  applicable,  to  the  utmost  extent  to  which  the 
government  may  choose  to  carry  it.  The  only  security 
against  the  abuse  of  the  power  is  the  structure  of  the  gov- 
ernment itself  In  imposing  the  tax  the  government  acts 
upon  its  constituents.  This  is  in  general  a  sufficient  secu- 
rity against  erroneous  or  oppressive  taxation."  The  power 
to  tax  being  without  limitation,  it  results  by  logical  implica- 
tion that  the  legislature  may  resort  to  all  or  any  of  the  usual 
remedies  for  its  collection. 

The  act  of  the  19th  April,  1859,  directed  the  commission- 
ers to  deliver  to  the  collector  the  assessment  list  with  a  war- 
rant thereto  attached,  authorizing  him  to  levy  and  collect 
the  same.  And  the  collector  was  directed  to  collect  the 
sums  or  assessments  therein  mentioned  in  the  same  manner 
as  the  county  tax  is  levied  and  collected.  And  the  same  meas- 
ures might  be  taken  to  enforce  the  collection  thereof  as  are 
provided  by  law  in  regard  to  the  county  tax.  This  means 
nothing  less  than  ^'a  levy  of  the  same  by  distress  and  sale 
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of  the  goods  and  chattels  ^f  the  person  who  ought  to  pay 
the  same ;  or  of  any  goods  and  chattels  in  his  possession 
wherever  the  same  may  be  found  within  the  district  of  the 
collector/'  as  provided  in  section  two  of  the  act  concerning  th(« 
manner  in  which  taxes  are  to  be  collected^  &c.  (1  JS.  S, 
397.)  The  act  of  the  23d  March,  1860,  directed  the  com- 
missioners to  assign  over  the  assessment  roll  to  the  Long 
Island  Bail  Bead  Company,  together  with  the  right  to  collect 
and  receive  payment  of  sums  of  money  assessed  therein,  in 
payment  and  satisfaction  of  the  money  due  to  it  for  the 
rights  and  franchises  to  be  acquired  and  extinguished  under 
the  act  of  1859,  and  upon  its  stipulating  to  fulfill  the  duties 
imposed  upon  it  thereby.  It  also  conferred  upon  the  com* 
pany  the  authority  to  appoint  a  collector  to  whom  was  to  be 
delivered  a  warrant  for  the  collection  of  all  the  unpaid  assess- 
ments, which  collector  should  possess  all  the  power  and 
authority  for  the  collection  of  the  assessment  which  was 
possessed  by  the  collector  appointed  under  the  act  of  1859. 
The  act  of  April  29,  1863,  added  to  the  remedies  then  exist- 
ing for  the  collection  of  the  tax  by  declaring  that  the  sums 
which  the  several  persons  named  in  the  assessment  list  are 
liable  to  pay  may  be  sued  for  and  recovered  by  the  collector 
(^  the  assessment;  provided,  that  in  any  action  brought  for 
this  purpose,  no  costs  except  disbursements  shall  be  recov- 
ered by  such  collector,  unless  the  amount  recovered  exceeds 
$260.  Portions  of  the  assessment  had  been  paid  at  the 
time  of  the  passage  of  the  last  act,  and  on  that  account  the 
right  of  action  given  is  qualified  and  restrained  so  as  to  afiect 
only  the  several  persons  named  in  said  assessment  who  are 
liable  to  pay.  Who  these  persons  are  is  plain  enough.  The 
assessment  is  required  to  be  made  in  the  same  manner  as  the 
county  taxes  are  assessed ;  that  is,  by  an  assessment  roll  on 
which  shall  be  entered,  amongst  other  things,  the  names  of 
the  owners  of  the  property,  or  persons  assessed,  the  property 
taxed,  and  the  amount  of  the  tax.  This  is  the  evidence  of 
liability,  for  all  the  purposes  of  the  decision  of  the  defendant's 
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demnrrer,  certainly.  The  acts  are  not  susceptible  of  an j 
other  interpretation^  and  in  no  other  way  can  that  of  1863, 
which  was  intended  to  give  a  remedy  by  personal  action,  have 
efiect. 

The  learned  judge  at  the  special  term  thought  that  the 
terms  and  provisions  of  the  law  under  which  the  assessment 
was  laid  operated,  in  effect,  as  the  contract  between  the  pub- 
lic and  the  owners  of  the  land,  which  could  not  be  changed 
so  as  to  confer  a  new  or  additional  right  on  the  public  at  the 
will  of  the  legislature  without  the  consent  of  the  party  to 
be  charged.  I  respectfully  submit  that  there  are  none  of  the 
elements  of  a  contract  between  the  land  owners  and  the 
public,  in  the  transaction.  Assuming,  as  I  do,  and  as  the 
court  has  held,  that  the  extinguishment  and  acquisition  of 
the  rights  of  the  rail  road  company  was  a  just  and  legitimate 
exercise  of  the  law  of  eminent  domain,  and  beneficial  to  the 
public,  then  the  case  is  the  ordinary  assessment  for  benefits 
for  a  local  improvement,  and  does  not  partake  of  the  nature 
or  essence  of  a  contract.  The  rights  and  property  of  the 
company  are  acquired  by  the  public  under  the  proceedings, 
and  Uie  expenses  and  compensation  awarded  is  charged,  like 
any  other  public  burden,  upon  those  thought  to  be  benefitted. 
They  acquired  thereby  no  rights  against  the  public  in  the 
nature  of  a  contract,  beyond  the  right  to  the  appropriation  of 
the  property  taken  to  the  public  use.  Their  position  was 
that  of  tax  payers,  citizens  charged  with  a  public  burden, 
and  nothing  else.  But  suppose,  for  a  moment,  that  I  am  in 
error  in  this  particular.  What  have  the  legislature  done  to 
impair  the  obligation  of  this  contract  ?  They  have  changed 
the  remedy  for  the  realization  of  the  assessment,  but  the 
assessment  itself  remains  the  same.  They  have  not  enlarged 
or  diminished  it,  or  modified  in  any  degree  the  proportions 
in  which  payments  are  to  be  made  by  the  several  owners ; 
nor  have  they  attempted  to  appropriate  the  proceeds  of  the 
tax  to  uses  not  contemplated  by  the  original  act.  In  every 
thing  except  an  additional  remedy  given  for  its  collection. 
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the  assessment  is  bow  as  it  always  was.  In  Morse  v.  Ooold, 
(11 N.  F.  Bep,  281,)  the  court  of  appeals  had  occasion  to 
consider  the  effect  which  a  change  of  remedies  had  upon  the 
contract.  And  it  determined  that  an  act,  which  merely 
modifies  the  remedy  for  enforcing  the  contract,  neither  dis- 
turbs it  or  substantially  impairs  its  efficiency.  That  it  does 
not  conflict  with  the  provisions  of  the  constitution  of  the 
United  States  forbidding  any  state  to  pass  a  law  impairing 
the  obligation  of  contracts.  After  reviewing  the  adjudicated 
cases,  the  court  say :  ^'  These  authorities  are  exemplifications 
of  the  principle  that  legal  remedies  are  in  the  fullest  sense 
under  the  rightful  control  of  the  legislatures  of  the  several 
states,  notwithstanding  the  provision  in  the  federal  constitu- 
tion securing  the  inviolability  of  contracts.  And  that  it  is 
not  a  valid  objection  to  the  legislation  on  that  subject  that 
the  substituted  remedy  is  less  beneficial  to  the  creditors  than 
the  one  which  obtained  at  the  time  when  the  d^bt  was  con- 
tracted." 

Thinking,  as  I  do,  that  the  assessment  of  the  tax  imposed 
upon  the  owners  of  the  property  benefitted  an  obligation  to 
make  payment,  I  conclude  that  it  was  quite  competent  for 
the  legislature  to  add  to  the  remedies  given  by  the  original 
act  an  action  at  law  for  the  recovery  of  the  sums  assessed  to 
the  owners  respectively. 

We  encountered,  upon  the  appeal,  an  objection  made  to  the 
plaintiffs'  right  to  maintain  the  action,  which  does  not  seem 
to  have  been  considered  at  the  special  term.  Section  4  of 
the  act  of  March  23,  1860,  before  referred  to,  gave  to  the 
Long  Island  Bail  Boad  Company  authority  to  appoint  the 
collector  to  collect  so  much  of  the  assessment  as  had  not 
been  voluntarily  paid,  and  under  this  authority  the  plaintiff 
in  the  action  received  his  appointment.  The  defendant  now 
contends  that  this  act  is  in  violation  of  section  2  of  article 
10  of  the  constitution  of  the  state,  and  therefore  void.  The 
defendant  does  not  assign  as  a  cause  of  demurrer  that  the 
plaintiff  has  not  the  legal  capacity  to  sue.    His  demurrer  is 
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general,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  He  therefore,  it  seems  to  me, 
admits  the  plaintiff  ^s  capacity  to  bring  the  action.  Without 
designing  to  enlarge  upon  the  subject,  I  may  say  that  I  think 
the  question  raised  has  been  sufficiently  disposed  of.  The 
case  of  The  People  v.  Draper,  (15  N.  T.  Rep,  532,)  decides 
that  section  two  of  article  ten  of  the  constitution  of  1846 
leaves  the  legislature  at  liberty  to  provide  for  the  election  or 
appointment,  in  any  manner  it  may  deem  suitable,  of  all 
officers,  local  or  general,  whose  offices  might  thereafter  be 
created  by  law,  and  also  of  all,  other  than  county,  city,  town 
or  village  officers,  whose  offices  were  then  in  existence,  but 
the  mode  of  whose  election  or  appointment  was  not  pre^ 
scribed  by  the  constitution.  It  also  decides  that  the  legisla- 
ture may  constitutionally  establish  new  civil  divisions  of  the 
state  embracing  whole  or  parts  of  different  counties,  cities, 
villages  or  towns  for  general  purposes,  permanent  or  tempo- 
rary, of  civil  government,  provided  the  divisions  recognized 
by  the  constitution  are  not  abolished  nor  their  capacity 
impaired  to  subserve  the  purposes  and  arrangements  to  which 
they  are  made  instrumental  by  the  constitution.  The  act  of 
1859,  referred  to,  created  the  assessment  district  upon  the 
theory  that  it  was  to  be  benefitted  by  the  improvement ;  and 
as  its  collector  was  an  officer  created  at  the  same  time,  I  see 
no  constitutional  impediment  in  the  way  of  conferring  the 
appointment  of  the  person  who  was  to  execute  it  upon  the 
Long  Island  Bail  Boad  Company  who  were  exclusively  inter- 
ested in,  and  entitled  to,  the  tax  which  he  was  authorized  to 
collect. 

The  judgment  should  be  reversed,  and  the  demurrer  over- 
ruled ;  with  leave  to  the  defendant  to  answer  upon  the  pay- 
ment of  costs. 

[UvTOHsss  Gbitbral  Tibv,  May  9,  1864.    Brown^  Seruffhmn,  LUt  and 
/.  F,  Bamardj  Justices.] 
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'^  nt  ^^  aroid  a  mortgage  on  accouDt  of  a  fhindalent  intent  on  the  part  of  the 
•i2b  dooj  mortgagor  to  hinder  and  delay  his  creditors,  a  fraudulent  intent  on  the  part 

apor36/  ^f  ^^  mortgagee,  also,  must  be  shown.    It  is  not  enough  to  show  that  the 

mortgagor  made  it  with  the  purpose  of  hindering  and  delaying  his  credit- 
ors ;  but  the  mortgagee  must  have  participated  in  that  purpose,  and  re- 
ceived the  mortgage  with  that  intent. 

Including,  in  a  mortgage,  debts  due  or  alleged  to  be  due  to  others,  the  mort- 
gagee at  the  same  time  giving  his  parol  undertaking  to  pay  those  debts, 
will  not  of  itself  make  the  mortgage  fhLudulent  per  m.  In  connection  with 
other  circumstances,  that  fact  might  be  some  evidence  of  a  Ihiadulenfc 
intention,  but  nothing  more. 

80,  including  in  a  mortgage  a  debt  to  become  due  A-om  the  mortgagor  at  a 
future  day,  is  not  a  fraudulent  act  in  itself. 

When  a  creditor  has  two  debts,  one  already  due  and  payable,  and  the  other 
payable  at  a  distant  day,  he  may  take  security  for  the  payment  of  both, 
ftom  his  debtor  in  failing  circumstances,  without  the  inference  or  imputa- 
tion of  fhiud. 

A  debtor  in  failing  arcumstances  has  a  perfect  right  to  prefer  one  of  hia 
creditors  to  another,  in  the  disposition  of  his  estate.  And  a  diligent  cred- 
itor who  secures  his  claim  by  legal  proceedings,  or  by  a  voluntary  arntnge- 
ment  with  his  debtor,  is  entitled  to  ei\joy  all  the  benefits  of  his  superior 
activity  and  diligence. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee^  in  an  action  to  foreclose  a  mortgage. 

Sharpe  dk  Winfiddy  for  the  plaintiff. 

John  Sessions^  for  the  defendants. 

By  the  Court,  Brown,  J.  The  plaintiff,  Lydia  T.  Carpen- 
ter, the  mortgagee,  and  Thomas  E.  Carpenter,  the  mortgagor, 
were  two  of  the  five  children  of  Thomas  T.  Carpenter,  late 
of  Monroe  in  Wayne  county,  who  died  in  1838,  leaving  a 
considerable  real  and  personal  estate.  His  widow  was  enti- 
tled to  dower  in  the  lands,  and  also  to  interest  upon  the  sum 
of  $500  during  her  life,  given  her  by  the  will,  and  the  residue 
was  to  be  divided  equally  amongst  his  five  children.  The  lands 
were  afterwards  sold  by  the  executors  to  the  two  sons,  Alfred 
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and  Thomas  E.  in  severalty.  Alfred  gave  his  note  with 
Thomas  E.  as  surety  for  the  sum  of  $750,  to  the  plaintiff, 
for  her  share  of  the  lands  purchased  by  him,  and  Thomas  E. 
also  gave  his  note,  with  Alfred  as  his  surety,  to  the  plaintiff, 
for  the  sum  of  $742,  being  for  her  share  of  the  lands  pur- 
chased by  Thomas.  The  notes  were  joint  and  several.  To 
secure  the  widow's  dower,  they  gave  their  bond  to  the  execu- 
tors, conditioned  to  pay  three  fifths  of  $3374.40,  (that  sum 
being  one  third  of  the  purchase  money  for  the  lands,)  with- 
out interest,  at  the  death  of  the  widow.  They  also  gave 
their  bond  to  the  executors,  conditioned  to  pay  to  them  $500 
at  the  death  of  the  widow  and  the  interest  annually  at  the 
rate  of  six  per  cent,  to  her  during  life — three  fifths  of 
this  latter  sum  being  also  the  property  of  the  three  children 
of  the  deceased,  other  than  Alfred  and  Thomas  E.  The 
widow  released  her  interest  in  the  lands  upon  the  two  sons 
agreeing  to  pay  her  $202  annually  during  life. 

The  mortgage,  which  it  is  the  purpose  of  this  action  to 
foreclose,  was  given  upon  the  lands  purchased  by  Thomas  E. 
Carpenter,  to  secure  the  two  notes  made  by  the  two  brothers 
to  the  plaintiff,  three  fifths  of  the  two  bonds,  two  notes  for 
$300  given  by  Thomas  E.  to  one  James  Bull,  and  another 
for  $100  to  Henry  Pearsall.  There  was  no  proof  of  the 
debt  to  Pearsall,  but  the  validity  of  the  debt  or  notes  to 
Bull  was  proved,  as  well  as  the  payment  by  the  plaintiff 
after  this  action  was  commenced.  At  the  time  the  mortgage 
was  given,  the  plaintiff  made  a  parol  promise  to  pay  the 
bonds  referred  to.  And  she  did  not,  nor  has  she  since, 
delivered  up  the  two  notes  against  Alfred  and  Thomas  E. 
At  this  time  Thomas  E.  Carpenter  and  the  firm  of  Havens, 
Hull  &  Co.,  of  which  he  was  a  member,  was  insolvent,  and 
the  debt  upon  which  the  defendant  Patrick  C.  Martin  recov- 
ered his  judgment  was  contracted.  The  defendants,  Muran 
&  Bonner,  are  also  judgment  creditors  of  the  defendants' 
firm.  The  referee  found,  as  facts  in  the  case,  that  Thomas 
E.  Carpenter  executed  the  bond  and  mortgage  with  the  fi«ud- 
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ulent  pnrpose  to  hinder  and  delay  his  creditors  and  those  of 
his  firm.  That  the  plaintiff^  at  the  time  of  taking  the 
mortgage,  had  no  knowledge  that  Thomas  E.  Carpenter  or 
his  firm  owed  any  debts  besides  those  to  his  own  family, 
arising  out  of  his  father's  estate,  and  referred  to  in  the  evi- 
dence.  That  she  was  ignorant  of  his  intention  to  hinder  and 
defraud  his  creditors ;  and  that  in  taking  the  mortgage,  she 
was  innocent  of  any  intention  to  defraud  the  creditors  of 
Thomas  E.,  or  those  of  his  firm.  That  she  was  but  sixteen 
years  of  age  at  the  time  of  the  adjustment  and  settlement  of 
her  father's  estate,  and  in  1858,  at  the  time  of  receiving  the 
bond  and  mortgage,  she  had  a  very  imperfect  idea  of  the 
rights  of  the  devisees  of  her  father  growing  out  of  such 
adjustment.  He  also  finds  the  age  of  the  widow,  who  is 
still  living,  so  that  there  may  be  some  data  to  estimate  the 
value  of  the  plaintiff's  interest  in  the  two  bonds.  He  finds 
as  conclusions  of  law :  That  the  plaintiff  had  a  lawful  right 
to  accept  the  bond  and  mortgage  as  security  for  her  interest 
in  the  two  bonds,  and  for  the  sums  due  on  the  two  notes 
of  Alfred  and  Thomas  E.  Carpenter,  and  for  the  note  given 
to  James  Bull.  But  he  also  concludes  that  she  has  no  right 
to,  and  cannot  hold*  the  bond  and  mortgage  to  secure  any 
part  of  the  two  bonds,  beyond  her  own  interest  therein,  nor 
for  the  note  of  Henry  Pearsal,  because  there  was  no  proof 
of  the  existence  of  such  note.  He  estimated  and  ascertained 
the  sum  due  to  her  upon  the  principle  of  these  conclusions, 
at  $2676.96  for  which  sum  he  ordered  judgment,  with  the 
costs.  The  jndgment  creditors  alone  appeal  from  the  judg- 
ment, so  that  we  have  no  concern  with  the  debts  of  Thomas 
E.  Carpenter  covered  by  the  two  bonds,  or  the  Pearsal  note 
which  the  referee  excludes  from  the  protection  and  benefit  of 
the  mortgage. 

The  question  is  upon  the  fraudulent  character  of  the  plain- 
tiff's mortgage.  Is  it  void  on  that  account?  It  is  not 
void  because  thereby  the  mortgagor  intended  to  hinder  and 
delay  his  other  creditors,  for  were  it  an  absolute  conveyance^ 
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to  avoid  it  for  fraud  a  fraudulent  intent  must  be  shown  on 
the  part  of  the  grantee  as  well  as  the  grantor.  It  would  not 
be  enough  to  show  that  Thomas  E.  Carpenter  made  it  with 
the  purpose  of  hindering  and  delaying  his  creditors^  but  the 
plaintiff  Lydia  must  have  participated  in  that  purpose  and 
received  the  mortgage  'wcith  that  intent.  (Waterbury  v. 
Sturtevant,  18  Wend,  353.)  No  such  purpose  can  be  infer- 
red from  the  evidence,  and  the  referee  has  found  that  it  did 
Dot  exist.  Including  in  the  mortgage  debts  due  or  alleged 
to  be  due  to  others,  the  mortgagee  at  the  same  time  giving 
her  parol  undertaking,  will  not  of  itse?f  make  the  mortgage 
fraudulent  per  se.  In  connection  with  other  circumstances, 
this  fact  might  be  some  evidence  of  a  fraudulent  intention, 
but  nothing  more.  There  are  reasons  to  think  that  the 
plaintiff  considered  her  parol  undertaking  binding  upon  her. 
Including  in  the  mortgage  the  debt  to  become  due  from 
Thomas  E.  Carpenter  upon  the  two  bonds,  before  the  time 
appointed  for  its  payment,  was  not  a  fraudulent  act  in  itself. 
When  a  creditor  has  two  debts,  one  already  due  and  payable, 
and  the  other  payable  at  a  distant  day,  he  may  take  security  for 
the  payment  of  both  from  his  debtor  in  failing  circumstances 
without  the  inference  or  imputation  of  fraud.  When  the 
mortgage  came  to  be  foreclosed,  the  court  could  make  such  a 
decree  in  r^ard  to  sums  not  due  as  would  be  equitable 
and  just.  Such  a  fact  would  not  impair  the  security.  The 
one  fifth  part  of  the  two  bonds  was  actually  the  property  of 
the  plaintiff,  although  given  to  her  father's  executors.  She 
had  the  beneficial  interest,  and  might  take  all  legal  and 
necessary  measures  to  insure  its  payment.  The  two  notes 
were  due  to  her,  and  the  note  to  Bull  she  paid  in  fulfillment 
of  her  parol  promise.  What  reason  can  be  given  why  sho 
had  not  the  right  to  take  security  for  their  payment  ?  A 
debtor  in  failing  circumstances  has  a  perfect  right  to  prefer 
one  of  his  creditors  to  another  in  the  disposition  of  his  estate. 
And  a  diligent  creditor  who  secures  his  claim  by  legal  pro- 
ceedings, or  by  a  voluntary  arrangement  with  his  debtor,  is 
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entitled  to  enjoy  all  the  benefits  of  his  superior  activity  and 
diligence.  As  to  the  fact  relied  upon,  somewhat,  by  the  defend- 
ants' counsel,  that  the  plaintiff  still  retained  the  two  notes 
of  Alfred  and  Thomas  E.  Carpenter  and  has  received  the 
interest  upon  that  one  in  which  Alfred  is  the  principal,  it  is 
disposed  of  by  the  finding  and  judgment  of  the  referee,  when 
he  affirms  the  innocence  of  the  plaintiff  of  any  fraudulent 
purpose.  Besides,  it  is  a  fact  of  no  importance  or  weight 
upon  the  principal  question ;  for  the  notes  were  the  primary 
evidences  of  the  mortgagors'  indebtedness,  and  the  mortgage 
was  the  security. 

The  judgment  should  be  affirmed  with  costs. 

[DuTCEBSS  Gbkbbal  Tbrm,  May  9,   1864.    Brcwn,  Scrvgham^  Lati  and 
/.  F.  Barnardt  JoBtices.] 


Barnabd  v8.  Sikhs. 


^^ceedings  to  compel  the  determination  of  claims  to  real  property^  ire 
:vV^^<.//  properly  brought  and  prosecuted  by  notice  under  the  statutes  in  regard 
thereto,  notwithstanding  section  449  of  the  code  of  procedure,  which  de- 
clares that  they  may  be  prosecuted  by  action,  without  regard  to  the  forms 
of  proceeding  prescribed  in  the  statutes. 

The  action  given  by  section  449  of  the  code  is  cumulative,  and  not  in  abro- 
gation of  the  right  to  proceed  by  notice  under  the  statute. 

If  the  defendant  in  such  proceedings  has  a  title,  he  is  bound  to  produce  and 
prove  it.  The  plaintiff  is  not  required  to  show  any  thing  beyond  the  three 
years'  possession,  under  a  claim  to  one  of  the  three  estates  named  in  the 
statute,  if  it  be  disputed  and  put  in  issue  by  the  answer. 

The  title  of  the  defendant  is  now  to  be  tried  upon  the  answer  and  the  repli- 
cation thereto;  but  in  respect  to  such  title  the  defendant  is  still  the  actor, 
and  is  bound  to  prove  it  upon  the  trial. 

The  court,  under  proceedings  of  that  nature,  can  take  cognisance  of  cbims 
to  three  estates  only — estates  in  fee,  for  life,  and  for  a  term  of  yean,  not 
less  than  ten.  It  was  not  intended  that  all  controversies  and  claims  to  land 
should  be  settled  thereby. 

The  plaintiff  must  allege  and  show  that  he  claims  one  of  these  estates,  to 
maintain  his  status  in  court ;  and  so  the  defendant  must  also  show  that 
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his  title  is  one  of  the  three  meDtioned,  or  he  cannot  have  judgment  in  his 
favor.     The  statute  concludes  him  upon  no  other  claim  or  title. 

The  defendant  cannot  appear  and  disclaim  and  have  judgment  of  discontinu- 
ance, with  costs,  in  his  favor.  If  his  claim  or  interest  be  of  that  kind  of 
which  the  court  cannot  take  judicial  cognizance,  he  loses  nothing,  and  can- 
not be  prejudiced  by  any  default  to  be  taken  against  him  for  his  non- 
appearance upon  the  notice. 

If  the  title  and  interest  claimed  by  him  is  not  an  estate  in  fee,  for  life,  or 
for  a  term  of  years  in  possession,  reversion  or  remainder,  then  he  has  no 
standing  in  court,  and  judgment  should  be  rendered  against  him  on  the 
trial. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
dismissing  proceedings  to  compel  the  determination  of 
a  claim  to  real  estate. 

D.  P.  Barnard,  plaintiflF,  in  person, 

> 

John  Winslow,  for  the  defendant. 

By  the  Court,  Brown,  J.  Proceedings  to  compel  the  de- 
termination of  claims  to  real  property,  are  properly  bronght 
and  prosecuted  by  notice  under  the  statutes  in  regard  thereto, 
notwithstanding  section  449  of  the  code.  This  section 
declares  that  they  may  be  prosecuted  by  action,  without 
regard  to  the  forms  of  proceeding  prescribed  in  the  statutes ; 
but  the  statutes  themselves  are  nowhere  repealed  or  modi- 
fied, but  are  left  standing  upon  the  statute  book.  In  1855, 
and  also  in  1860,  the  original  act  was  changed  and  modified 
in  several  important  particulars,  by  two  several  acts  passed 
in  those  years,  which  are  subsequent  to  the  adoption  of  the 
code,  and  are  in  effect  a  clear  legislative  recognition  of  the 
existence  of  the  mode  of  proceeding  by  notice  under  the 
statute.  Sections  5,  6,  7,  14  and  20,  as  amended  by  the  act 
of  14th  April,  1855,  speak  of  the  notice  provided  to  com- 
mence the  proceedings  by  section  2  of  the  original  act,  (2 
jS.  S.  238,)  while  section  15,  as  amended,  gives  to  a  defendant, 
who  recovers  and  is  entitled  to  the  immediate  possession,  a 
writ  of  possession,  as  in  an  action  for  that  purpose.    The 
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entitled  to  enjoy  all  the  benefits  of  his  superior  activity  and 
diligence.  As  to  the  fact  relied  upon,  somewhat,  by  the  defend- 
ants' counsel,  that  the  plaintiff  still  retained  the  two  notes 
of  Alfred  and  Thomas  E.  Carpenter  and  has  received  the 
interest  upon  that  one  in  which  Alfred  is  the  principal,  it  is 
disposed  of  by  the  finding  and  judgment  of  the  referee,  when 
he  affirms  the  innocence  of  the  plaintiff  of  any  fraudulent 
purpose.  Besides,  it  is  a  fact  of  no  importance  or  weight 
upon  the  principal  question ;  for  the  notes  were  the  primary 
evidences  of  the  mortgagors'  indebtedness,  and  the  mortgage 
was  the  security. 

The  judgment  should  be  affirmed  with  costs. 

[DuTCHBSB  Gbkbral  Tbbm,  Maj  9,  1864.    BrowHj  ScrughoM^  Zatt  and 
/.  F.  Barnardf  JoBtices.] 


S^2?r  ,  V-    \  Barnard  vs.  Simms, 

V   ::^ 

'•^^  BMceedings  to  compel  the  determination  of  dalma  to  real  property,  are 

1^/:*^%^'/  properly  brought  and  prosecuted  by  notice  under  the  statutes  in  regard 
thereto,  notwithstanding  section  449  of  the  code  of  procedure,  which  de- 
clares that  they  may  be  prosecuted  by  action,  without  regard  to  the  forms 
of  proceeding  prescribed  in  the  statutes. 

The  action  given  by  section  449  of  the  code  is  cumulative,  and  not  in  abro- 
gation of  the  right  to  proceed  by  notice  under  the  statute. 

If  the  defendant  in  such  proceedings  has  a  title,  he  is  bound  to  produce  and 
prove  it.  The  plaintiflf  is  not  required  to  show  any  thing  beyond  the  throe 
years'  i>osses8ion,  nnder  a  claim  to  one  of  the  three  estates  named  in  the 
statute,  if  it  be  disputed  and  put  In  issue  by  the  answer. 

The  title  of  the  defendant  is  now  to  be  tried  upon  the  answer  and  the  repli- 
cation thereto ;  but  in  respect  to  such  title  the  defendant  is  still  the  actor, 
and  is  bound  to  prove  it  upon  the  trial. 

The  court,  under  proceedings  of  that  nature,  can  take  cognisance  of  claims 
to  three  estates  only — estates  in  fee,  for  life,  and  for  a  term  of  years,  not 
less  than  ten.  It  was  not  intended  that  all  controversies  and  claims  to  land 
should  be  settled  thereby. 

The  plaintiff  must  allege  and  show  that  he  claims  one  of  these  estates,  to 
maintain  his  status  in  court ;  and  so  the  defendant  must  also  show  that 
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his  title  is  one  of  the  three  mentioned,  or  he  cannot  have  judgment  in  his 
favor.    The  statute  concludes  him  upon  no  other  claim  or  title. 

The  defendant  cannot  appear  and  disclaim  and  have  judgment  of  discontinu- 
ance, with  costs,  in  his  favor.  If  his  claim  or  interest  be  of  that  kind  of 
which  the  court  cannot  take  judicial  cognizance,  be  loses  nothing,  and  can- 
not be  prejudiced  by  any  default  to  be  taken  against  him  for  his  non- 
appearance upon  the  notice. 

If  the  title  and  interest  claimed  by  him  is  not  an  estate  in  fee,  for  life,  or 
for  a  term  of  years  in  possession,  reversion  or  remainder,  then  he  has  no 
standing  in  court,  and  judgment  should  be  rendered  against  him  on  the 
trial. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
dismissing  proceedings  to  compel  the  determination  of 
a  claim  to  real  estate. 

D.  P.  Barnard^  plaintiff,  in  person, 

John  WinsloWy  for  the  defendant. 

By  the  Court,  Brown,  J.  Proceedings  to  compel  the  de- 
termination of  claims  to  real  property,  are  properly  brought 
and  prosecuted  by  notice  under  the  statutes  in  regard  thereto, 
notwithstanding  section  449  of  the  code.  This  section 
declares  that  they  may  be  prosecuted  by  action,  without 
regard  to  the  forms  of  proceeding  prescribed  in  the  statutes ; 
but  the  statutes  themselves  are  nowhere  repealed  or  modi- 
fied, but  are  left  standing  upon  the  statute  book.  In  1855, 
and  also  in  1860,  the  original  act  was  changed  and  modified 
in  several  important  particulars,  by  two  several  acts  passed 
in  those  years,  which  are  subsequent  to  the  adoption  of  the 
code,  and  are  in  effect  a  clear  legislative  recognition  of  the 
existence  of  the  mode  of  proceeding  by  notice  under  the 
statute.  Sections  5,  6,  7,  14  and  20,  as  amended  by  the  act 
of  14th  April,  1855,  speak  of  the  notice  provided  to  com- 
mence the  proceedings  by  section  2  of  the  original  act,  (2 
a.  S.  238,)  while  section  15,  as  amended,  gives  to  a  defendant, 
who  recovers  and  is  entitled  to  the  immediate  possession,  a 
writ  of  possession,  as  in  an  action  fbr  that  purpose.    The 
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same  act,  in  a  new  section,  (l^?)  provides  that  'Mn  case  of  a 
trial  under  the  above  proceedings,  either  party  conceiving 
himself  aggrieved,  may  appeal,  as  in  personal  actions  under 
the  code."  The  action  given  by  section  449  of  the  code,  there- 
fore, is  cumulative,  and  not  in  abrogation  of  the  right  to 
proceed  by  notice  under  the  statute. 

The  object  of  these  proceedings  is  to  compel  the  determi- 
nation of  claims  to  real  property,  and  quiet  the  title.  To 
enable  a  person  to  institute  and  maintain  them  he,  or  those 
whose  estate  he  has,  must  have  had  the  actual  possession  for 
three  years,  claiming  the  same  in  fee,  for  life,  or  for  a  term 
of  years,  not  less  than  ten.  If  the  person  served  with  the 
notice  does  not  appear  after  the  time  specified  therein,  and 
upon  due  proof  of  the  service,  the  court  are  to  render 
judgment  that  "the  person  upon  whom  the  notice  was 
served,  and  all  persons  claiming  under  him  by  title  accruing 
subsequently  to  the  service  of  the  notice,  shall  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  free- 
hold, or  of  a  term  for  years,  not  less  than  ten,  in  the  premi- 
ses," mentioned  in  the  notice.  If  he  appears  and  answers, 
he  may  take  issue  upon  the  question  of  the  three  years'  pos- 
session under  the  claim  of  title.  The  issue  is  to  be  tried  as 
in  other  personal  actions,  and  the  successful  party  shall  be 
entitled  to  judgment  for  such  relief  as  he  is  entitled  to,  with 
costs,  as  in  other  personal  actions  under  the  code ;  and  the 
person  serving  the  notice  is  to  be  deemed  the  plaintiff,  and 
the  person  upon  whom  it  is  served  is  to  be  denominated  the 
defendant.  The  latter  may  also  set  forth  the  title  claimed 
by  him  in  the  premises ;  and  this  also  is  to  be  tried  and 
determined  in  the  same  way ;  and  a  judgment  obtained  by 
either  party  shall  be  conclusive  against  the  other  party  as  to 
the  title  established  in  such  action  or  proceeding,  and  also 
against  all  other  persons  claiming  under  such  party  by  title 
accruing  subsequent  to  the  service  of  the  notice.  Provision 
is  also  made,  where  the  title  established  by  the  defendant  is 
an  estate  in  remainder  or  reversion,  that  he  shall  mot  be 
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required  to  establish  an  immediate  right  of  possession,  but 
the  time  when  he  will  be  entitled  to  such  possession  shall  be 
specified  in  the  verdict  or  report,  dnd  the  judgment  entered 
thereon. 

The  defendant  appeared  in  this  proceeding  and  answered, 
setting  forth  the  title  claimed  by  him  in  the  premises,  being 
certain  certificates  of  sales  of  the  premises  mentioned  in  the 
notice,  for  taxes  duly  assessed  and  levied  thereon  by  the 
authorities  of  the  city  of  Brooklyn,  and  duly  sold  by  Edmund 
Driggs,  collector  of  taxes  and  assessments  in  said  city,  by 
authority  of  law,  for  a  term  of  years  ;  some  of  which  were 
acquired  by  him  by  purchase,  at  the  collector's  sales,  and 
some  of  them  by  assignment,  by  deeds  of  assignment  from 
other  purchasers.  He  also  alleged  in  his  answer  that  he  had 
no  interest  or  title  to  the  lands  mentioned  in  the  notice,  other 
than  such  as  was  founded  upon  and  created  by  such  certifi- 
cates, which  did  not  create  or  vest  in  him  an  estate  in  fee,  or 
for  life,  or  for  a  term  for  years,  in  possession,  reversion  or  re- 
mainder ;  and  that  whatever  right  he  had  was  not  a  claim  to 
lands  within  the  meaning  of  the  act  concerning  proceedings 
to  compel  the  determination  of  claims  to  real  property. 
The  plaintiff  put  in  a  general  reply  to  the  answer,  denying 
all  the  allegations  therein  contained.  This  was  the  condi- 
tion of  the  proceedings  when  the  same  came  to  the  circuit  for 
trial.  The  plaintiff  proceeded  to  produce  and  prove  his  title 
to  the  lands,  and  rested.  ^^The  counsel  for  the  defendant 
then  moved  to  dismiss  the  proceedings,  upon  the  ground  that 
they  should  have  been  commenced  by  action  under  the  449th 
section  of  the  code;  and  because  the  statute  authorizing 
these  proceedings  has  no  application  whatever  to  the  defend- 
ant's claim,  which  is  a  mere  lien  or  right  to  acquire  a  title  if 
the  defendant  should  so  elect,  thereafter,  in  ccuse  the  redemp- 
tion money  is  not  paid.  The  defendant  has  no  claim  in  fee, 
or  for  life,  or  for  a  term  of  years,  not  less  than  ten ;  nor 
does  he  make  any  such  claim.''  The  court  thereupon  granted 
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the  znotioD,  and  dismissed  the  proceedings  upon  the  last 
named  ground,  and  the  defendant  excepted.  From  the  judg- 
ment thereupon  entered  the  plaintiff  appealed. 

The  defendant's  motion  and  the  judgment  rendered  thereon, 
proceeds  upon  the  theory  that  when  a  person  is  made  a  party 
and  appears  and  answers  in  a  proceeding  of  this  kind,  the 
plaintiff  is  bound  to  show  that  the  defendant  claims  or  pre- 
tends to  claim  one  of  the  estates  in  the  lands,  mentioned  in 
the  statute,  in  the  first  instance,  or  the  proceedings  will  be 
dismissed ;  because  the  defendant  offered  no  proof  upon  the 
trial,  and  it  did  not  appear  what  his  claim  was,  except  as  it 
was  set  up  in  the  answer ;  all  the  allegations  of  which  were 
denied  by  the  plaintiff's  replication.  This,  I  think,  was  a 
misapprehension  of  the  objects  of  the  statute.  If  the  defend- 
ant has  a  title  he  is  bound  to  produce  and  prove  it.  The 
plaintiff  is  not  required  to  show  any  thing  beyond  the  three 
years'  possession,  under  a  claim  to  one  of  the  three  estates 
named,  if  it  be  disputed  and  put  in  issue  by  the  answer. 
By  the  9th  section  of  the  original  act,  when  the  person  served 
with  the  notice  appeared  and  claimed  title,  he  was  to  pro- 
ceed against  the  person  serving  the  notice,  by  the  service  of 
a  declaration  in  ejectment,  and  thereupon  he  became  the 
actor  and  plaintiff  in  the  action.  This  9th  section  is 
repealed  by  the  act  of  1855,  so  that  his  title  is  now  to  be 
tried  upon  the  answer  and  the  replication  thereto ;  but  in 
respect  to  such  title  he  still  remains  the  actor,  and  is  bound 
to  prove  it  upon  the  trial.  If,  however,  we  assume,  as  may 
have  been  assumed  at  the  tria],  that  the  defendant's  onlv 
claim  was  the  certificates  of  the  sales  by  the  collector  for 
taxes,  I  nevertheless  think  the  order  dismissing  the  proceed- 
ings are  error. 

We  have  already  seen  that  the  court,  under  these  proceed- 
ings, can  take  cognizance  of  claims  to  three  estates  only ; 
estates  in  fee,  for  life,  and  for  a  term  of  years,  not  less  than 
'ten.'   It  wM  not  intended  that  all  controversies  and  claims 
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to  land  should  be  settled  thereby.  The  plaintiff  must  allege 
and  show  that  he  claims  one  of  three  estates,  to  maintain 
his  status  in  court ;  and  so  the  defendant  must  also  show 
that  his  title  is  one  of  the  three  referred  to,  or  he  cannot 
have  judgment  in  his  favor.  The  statute  concludes  him 
upon  no  other  claim  or  title.  If  he  be  a  judgment  creditor, 
or  mortgagee  out  of  possession,  or  if  he  claim  an  equitable 
interest  in  the  land  as  cestui  que  trust ,  or  as  purchaser  under 
an  executory  contract,  or  by  any  other  equitable  interest,  or 
inchoate  or  incomplete  right,  he  is  under  no  necessity  of  ap- 
pearing and  setting  up  his  interest  in  the  lands ;  because, 
as  he  has  no  title  which  the  court  can  take  cognizance  of 
under  the  proceedings,  the  court  can  render  no  judgment 
which  will  conclude  or  prejudice  him  in  asserting  his  interest 
at  some  future  time.  He  cannot  appear,  as  he  once  could, 
under  the  8th  section  of  the  original  act,  (since  repealed  by 
the  act  of  1855,)  and  disclaim,  and  have  judgment  of  dis- 
continuance, with  costs,  in  his  favor.  If  his  claim  or 
interest  be  of  that  kind  of  which  the  court  cannot  take  judi- 
cial cognizance,  he  loses  nothing,  and  cannot  be  prejudiced 
by  any  default  to  be  taken  against  him  for  his  non-appear- 
ance upon  the  notice.  The  express  words  of  the  statute  are 
that  if  he  do  not  appear,  he  "and  all  persons  claiming 
under  him  by  title  accruing  subsequent  to  the  service  of  the 
notice,  shall  be  forever  barred  from  all  claim  to  any  estate 
of  inheritance  or  freehold,  or  of  a  term  for  years,  not  less 
than  ten,  in  the  premises.  We  are  not  called  upon  now  to 
pronounce  upon  the  nature  of  the  claim  set  up  in  the  answer ; 
whether  it  is  a  new  lien  upon  the  lands  sold,  or  something 
more.  The  trial  did  not  proceed  far  enough  to  bring  that 
question  up  for  adjudication.  But  if  the  defendant  is  right 
in  thinking,  as  he  asserts  in  the  concluding  averment  of  his 
answer,  that  the  title  and  interest  created  by  the  sales  fot 
taxes  is  not  an  estate  in  fee,  an  estate  for  life,  or  for  a  term 
of  years,  in  possession^  reversion  or  remainder,  then  it  is 
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quite  obvious  he  had  no  standing  in  court,  and  judgment 
should  have  been  rendered  against  him  upon  the  trial. 

The  judgment  should  be  reversed^  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

[BaTCHBBB  Qbitbbal  Tbbk,  UtLj  9, 1864.    Broipn,  Serufkam,  £oU  and  /.  F. 
JBamard,  Justices.] 
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Goss  V8.  Cahill  and  wife,  and  others. 

The  acts  of  1848  and  1849.  for  the  more  effective  protection  of  the  property 
of  married  women,  are  remedial  statutes,  and  must  receire  a  liberal  and 
beneficent  interpretation,  so  as  to  give  effect  to  the  intention  of  the  legis- 
lature, notwithstanding  some  of  the  results  may  seem  to  proceed  beyond 
the  letter  of  the  acts. 

The  manifest  intention  was  to  enable  married  women  to  take,  hold,  and  use 
and  ei\joy  real  and  personal  property  obtained  in  the  way  prescribed  in 
the  statute,  and  also  to  grant,  devise  and  conyey  the  same,  to  the  same 
extent,  and  with  the  like  effect,  as  if  they  were  sole  and  unmarried. 

Incidental  to  the  right  of  property  and  the  power  of  disposition  is  the  power 
to  improve  it  and  increase  its  value. 

A  like  incident  to  the  use  of  real  property,  is  the  right  to  the  increased  value, 
whether  it  proceeds  from  improvements  put  upon  it  by  the  owner,  or  fh>m 
a  rise  in  value. 

A  married  woman  who  borrows  money  upon  the  credit  of  her  separate  estate, 
makes  valuable  improvements  upon  it,  and  thus  enhances  its  value  beyond 
the  cost  of  the  expenditure,  does  not  derive  the  enhanced  value  by  any  of 
the  ways  mentioned  in  the  statute,  but  takes  it  as  an  incident  and  as  a 
part  of  the  property  itself. 

8nch  improvement  and  enhanced  value,  although  it  be  deemed  to  be  the 
trmU  and  results  of  the  wife's  skill  and  labor,  ought  not  to  enure  to  the 
benefit  of  the  husband  and  his  creditors,  for  the  reason  that  the  improve- 
ments are  blended  with  and  have  become  a  part  of  the  property  itself,  and 
no  new  property  has  been  created  or  acquired.  The  value,  or  the  equiva- 
lent in  money,  has  been  enlarged,  but  the  lands — the  property — is  still 
the  same.    P^  Bnowzr,  J. 

A  husband  and  wife,  being  in  destitute  circumstances,  the  wife  purchased 
land,  borrowed  money  and  built  upon  it,  managed  it  with  skill  and  good 
fortune,  without  the  interference  or  assistance  of  her  husband,  and  all  the 
value  it  had,  over  and  above  the  incumbrances,  was  due  to  her  good  man- 
agement and  the  rise  in  the  value  of  real  property  in  that  vidnityi  together 
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WHh  tlie  use  of  her  real  and  personal  property.  StU  that  there  was  no  measure 
by  which  the  ralne  of  the  wife's  services  coald  he  separated  and  estimaled, 
and  therefore  they  did  not  constitute  property  as  to  which  the  husband,  or 
1^  crediton,  could  hare  any  legal  or  equitable  rights. 

APPEAL  by  the  plaintiff  from  a  judgment  entered  at  a 
special  term,  after  a  trial  at  the  circuit 

William  Weston,  for  the  plaintiff. 

S.  A.  Stoutenburghy  for  the  defendants* 

By  the  Courty  Brown^  J.  When  the  evidence  in  this  case 
was  closed,  there  was  no  fact  really  in  dispute.  The  trans- 
actions and  the  acts  of  the  parties  ivhich  constituted  the 
claim  of  the  plaintiff,  as  well  as  those  upon  which  the  prin- 
cipal defendant,  Margaret  Cahill,  relied  for  her  defense, 
were  established  by  the  evidence,  and  the  judge  was  not 
required  to  weigh  and  reconcile  conflicting  testimony  so  «s  to 
determine  what  the  facts  were.  We  are  to  say  upon  this 
appeal  whether  he  was  right  in  his  conclusion  that  the  plain- 
tiff had  failed  to  make  out  a  case  for  equitable  relief 

The  lands  owned  by  Tiiomas  Cahill,  the  judgment  debtor, 
in  the  city  of  Albany,  were  conveyed  by  him  to  John  Mc- 
Knight  for  the  nominal  consideration  of  $3000,  and  by  him 
conveyed  to  the  defendant  Margaret,  upon  receiving  the  sum 
of  $200,  which  Thomas  Cahill  owed  him.  These  lands,  how* 
ever,  were  subject  at  the  time  to  a  mortgage  to  one  Lemuel 
Steele  for  $1400,  and  another  to  Taylor  &  Deforest  to  secure 
$264  Steele's  mortgage  was  foreclosed,  and  the  surplus 
money  was  absorbed  in  payment  of  subsequent  incum- 
brances-^  mortgages  and  judgments — against  Thos«  Cahill. 
The  defendant,  Margaret,  realized  nothing  whatever  from 
these  lands,  and  it  is  quite  probable  that  the  $200  paid  to 
McKnight  was  more  than  the  husband's  interest  in  the  lands 
was  worth.  These  lands,  and  the  disposition  made  of  them, 
have  no  connection  witb^  or  influence  upon,  the  principal 
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question  in  this  action,  which  grows  out  of  the  transactions 
in  regard  to  the  lands  at  Yonkers. 

The  first  of  these  purchases  was  from  Chamberlain  and 
Lawrence  and  wife,  for  the  consideration  of  $600.  In  addi- 
tion to  this  sum,  Mr.  Chamberlain  advanced  her  the  sum  of 
$1000  to  enable  her  to  build  a  house  and  improve  the  prop- 
erty, and  took  her  mortgage  to  secure  the  payment  of  both 
sums,  making  together  $1600.  The  next  lot  she  acquired 
was  by  gift  from  William  W.  Woodworth  and  wife.  She 
afterwards  purchased  another  lot  from  William  Badford, 
another  from  Josiah  Rich  and  wife,  and  another  from  Bichard 
H.  and  Mary  F.  Winslow.  She  executed  mortgages  to 
secure  the  payment  of  the  purchase  money,  or  a  portion 
thereof,  for  these  lots,  except  that  acquired  from  Bich  and 
wife,  in  which  her  husband  joined,  and  he  also  joined  her 
in  the  bond  to  Chamberlain,  because,  as  one  of  the  wit- 
nesses said,  the  lawyers  advised  it.  She  built  a  dwelling 
house  and  made  improvements  upon  the  property,  and 
let  it,  from  time  to  time,  to  tenants.  And  she  applied  the 
rents  realized  therefrom  to  the  payment  of  the  cost  of  the 
improvements  and  the  purchase  money  for  the  loto.  She 
also  kept  boarders  upon  the  property  for  some  portion  of  the 
time,  furnishing  board  and  rooms  to  her  boarders,  and  also 
applied  the  profits  realized  from  them  to  pay  for  the  improve- 
ments and  the  purchase  money  for  the  property.  The  entire 
cost  of  the  lots,  with  the  improvements,  exclusive  of  the 
house,  was  shown  to  have  been  $3600,  and  the  cost  of  the 
hoyse  $3000,  in  all  $6600.  The  mortgages  existing  and 
unpaid  upon  the  property  at  the  time  of  the  trial  were  $3340, 
and  the  rents  received  from  the  occupants  of  the  house  for 
three  years  was  shown  to  be  $2400,  excluding  the  moneys 
received  from  her  boarders.  The  husband  furnished  no  money 
for  the  purchase  of  the  property,  and  he  contributed  neither 
services  nor  advice  in  the  undertakings  in  which  his  wife 
became  engaged.  He  was  an  engineer  by  profession,  em- 
ployed for  apart  of  rthe  time  in  Virginia  and  in  Chicago,  at 
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very  moderate  wages.  The  proof  showed  him  to  have  hecn 
intemperate  at  times^  and  withal  improvident.  And  while 
he  remitted  what  he  could  spare  from  his  earnings,  to  his 
wife  at  Yonkers,  it  was  quite  inadequate  to  support  his 
family  of  seven  children.  Whatever  was  done  towards  the 
acquisition  of  the  property  in  question  was  done  by  the  wife 
alone;  and  her  conduct  throughout  all  the  trying  circum- 
stances, detailed  in  the  evidence,  affords  a  rare  example  of 
unfailing  perseverance  and  womanly  courage.  It  is  the  just 
reward  of  this  courage  and  perseverance — so  fairly  earned — 
that  the  severe  diligence  of  her  husband's  creditor  seeks  to 
take  from  her  and  appropriate  to  the  payment  of  his  debt 
under  a  rule  of  the  common  law  since  become  obsolete.  This 
debt,  it  is  to  be  observed,  was  not  contracted  upon  the  faith 
or  credit  of  this  property,  and  the  defendant  Margaret  has 
done  nothing  to  induce  the  creditor  to  part  with  his  property. 
The  debt  was  created  long  before  she  removed  to  TonkerS) 
at  which  time  her  husband  had  become  hopelessly  insolvent. 
Whatever  claim  the  plaintiff  has  upon  the  land  in  question 
must  be  established  through  the  marital  rights  of  the  bus* 
band  as  they  existed  at  the  time  it  was  acquired.  It  remains 
to  consider  what  these  are. 

The  judge,  in  his  findings,  has  negatived  the  idea  of  any 
fraudulent  purpose  in  the  acquisition  of  the  title  to  the  lands 
by  the  defendant  Margaret.  Indeed  the  case  is  marked, 
throaghout,  by  the  entire  absence  of  any  evidence  from  which 
such  a  purpose  can  be  inferred.  This  finding,  coupled  with 
the  express  proof  that  the  husband  joined  in  the  bond  to 
Chamberlain  and  the  mortgages  to  the  others  at  the  sugges- 
tion of  the  counsel,  shows  that  no  inference  unfavorable  to 
the  bona  fidts  of  the  defendant  Margaret's  title  is  to  be 
deduced  from  that  fact.  He  probably  so  joined  for  the  more 
perfect  security  of  the  obligee  and  mortgagee,  suggested  by 
the  recent  change  of  the  law  regulating  the  property  of  mar- 
ried women,  rather  than  because  the  property  was  really  his 
own.    The  facts  do  not  present  a  case  under  the  51st  section  of 
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the  Btatate  of  uses  and  trusts.  To  create  a  resulting  trust 
within  the  provision  of  that  section,  the  grant  must  have  been 
for  a  valuable  consideration,  and  that  consideration  must  have 
been  paid  by  another  person  than  the  grantee.  When  these 
two  things  concur,  then  a  trust  results  in  favor  of  the  creditors 
of  the  latter  to  the  extent  which  may  be  necessary  to  satisfy 
their  just  demands.  This  provision  proceeds  upon  the  well 
established  rule  that,  in  equity,  the  money  of  the  debtor  belongs 
to  the  creditors  and  should  be  applied  to  satisfy  them.  Such 
is  the  effect  of  the  case  of  Garfield  v.  Hatmakerj  (15  N.  F, 
Jiep.  475,)  where  the  plaintiff  attempted  to  recover  the  pos- 
session of  lands  upon  a  title  made  under  a  judgment  and 
execution  against  the  person  paying  the  consideration  money, 
the  deed  having  been  taken  in  the  name  of  another.  The 
court  held  that  the  creditor's  claim  was  a  mere  equity  to  be 
satisfied  out  of  the  property  thus  purchase:!.  Thomas  Cahill 
paid  no  money  on  account  of  the  consideration  of  the  lands 
in  dispute  in  this  action.  He  had  no  agency  in  their  pur- 
chase, and  contributed  nothing  towards  payment  therefor. 
Such  is  the  finding  of  the  judge,  and  such  is  the  evidence 
given  upon  the  trial. 

The  plaintiff  next  claims  that  the  purchase  money  of  the 
landjs  was  the  fruits  of  the  wife's  labor,  and  as  such  belonged 
to  the  husband,  and  may  be  followed,  into  whatever  form 
she  may  have  converted  them,  by  his  creditors  and  appropri- 
ated to  the  payment  of  their  debts.  At  the  common  law, 
which  obtained  when  these  transactions  took  place,  the  hus- 
band was  legally  entitled  to  the  fruits  and  rewards  of  the 
wife's  labor,  and  might  recover  and  apply  them  as  he  thought 
right.  We  recognized  the  authority  of  this  rule  of  the 
common  law  in  the  case  of  Rider  v.  HuUej  (33  Barb,  264,) 
since  affirmed  in  the  court  of  appeals,  (24  N.  Y.  Bep.  372.) 
We  held  this,  notwithstanding  the  acts  of  1848  and  1849, 
for  the  more  effectual  protection  of  the  property  of  married 
women.  And  that  whatever  property  she  claimed  to  hold  as 
her  separate  estate  must  have  been  acquired  by  inheritance^ 
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gift)  grant,  devise  or  bequest  from  some  person  other  than 
her  husband.  The  rule,  however,  must  be  accepted  with 
some  limitations  and  qualifications.  The  acts  referred  to  are 
remedial  statutes,  intended  to  remedy  and  remove  a  disability 
which  was  thought  to  be  unwise,  unjust  and  a  reproach  to 
the  civilization  of  the  age.  They  must,  therefore,  have  a 
liberal  and  beneficent  interpretation  so  as  to  give  effect  to 
the  intention  of  the  legislature,  notwithstanding  some  of 
the  results  may  seem  to  proceed  beyond  the  letter  of  the  acts. 
The  manifest  intention  was  to  enable  married  women  to  take, 
hold,  and  use  and  enjoy  real  and  personal  property  obtained 
in  the  way  prescribed  in  the  statute,  and  also  to  grant,  devise 
and  convey  the  same,  to  the  same  extent  and  with  the  like 
effect  as  if  they  were  sole  and  unmarried.  Incidental  to  the 
right  of  property  and  the  power  of  disposition,  is  the  power 
to  improve  it  and  increase  ita  value.  And  a  like  incident  to 
the  use  of  real  property  is  the  right  to  the  increased  value, 
whether  it  proceeds  from  improvements  put  upon  it  by  the 
owner  or  from  a  rise  in  value.  Neither  of  these  elements  of 
value  can  be  separated  from  the  property  in  its  original  and 
primary  condition,  and  become  an  integral  part  of  the  prop- 
erty itself.  A  married  woman  who  borrows  money  upon  the 
credit  of  her  separate  estate,  makes  valuable  improvements 
upon  it,  and  thus  enhances  its  value  beyond  the  cost  of  the 
expenditure,  does  not  derive  the  enhanced  value  by  any  of 
the  ways  mentioned  in  the  statute,  but  takes  it  as  an  incident 
and  as  a  part  of  the  property  itself.  Such  improvement  and 
eahanced  value  may  and  would  be  deemed  to  be  the  fruits 
and  results  of  her  skill  and  labor,  but  no  one  would,  I  appre- 
hend, think  it  should  enure  to  the  benefit  of  her  husband 
and  his  creditors,  for  the  very  obvious  reason  that  the  improve- 
ments are  blended  with,  and  have  become  a  part  of  the 
property  itself,  and  no  new  property  has  been  created  or 
acquired.  The  value  or  the  equivalent  in  money  has  been 
enlarged,  but  the  lands,  the  property^  is  still  the  same.  In 
Byder  v.  HuUe  the  property  elaimed  as  the  separate  estate 
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of  the  wife  was  derived  from  three  sources :  a  small  sum 
of  money  raised  from  her  mother's  estate  before  1848 ;  the 
proceeds  and  savings  from  a  small  farm  owned  by  the  husband 
and  upon  which  both  husband  and  wife  resided,  he  being  by 
trade  a  ship  carpenter  and  absent  from  home  two  thirds  of 
the  time;  and  the  accumulation  of  interest  on  these  sums 
and  savings.  The  wife  had  no  separate  estate,  and  the  moneys 
in  dispute  did  not  proceed  from,  and  had  no  reference  to  any 
property  which  she  could  in  any  sense  call  her  own.  In  the 
present  case  the  aspect  is  quite  different.  When  CahiU  and 
his  wife  went  to  Yonkers,  they  were  both  in  destitute  cir- 
cumstances. She  purchased  the  property,  except  the  one 
lot  given  to  her,  borrowed  money  and  built  upon  it,  and  by 
her  skill  and  good  fortune  made  it  what  it  is.  All  there  is  of 
it,  over  and  above  the  incumbrances,  is  due  to  her  own  good 
management  and  the  rise  in  the  value  of  real  property  in  that 
vicinity.  It  is  true  that  the  profits  she  made  from  keeping 
boarders  were  also  applied  to  the  payment  of  the  money  due 
for  the  property,  and  these  profits,  it  is  claimed,  are  the  fruits 
of  the  business  and  the  rewards  of  her  own  labor.  To  some 
extent  they  are.  But  they  also  proceeded  in  a  degree  more 
or  less  from  the  use  of  her  furniture  and  rooms,  which 
was  her  separate  property,  by  her  boarders.  Her  own  atten- 
tion and  skill,  with  the  use  of  her  real  and  personal  property, 
were  combined  to  produce  whatever  ensued  in  the  form  of 
profits.  They  cannot  be  separated.  There  is  no  measure" 
by  which  the  value  of  her  services  can  be  separated  and  esti- 
mated, and  therefore  they  do  not  constitute  property  to  which 
the  husband  or  his  creditors  can  have  any  legal  or  equitable 
rights. 

The  judgment  at  the  special  term  should  be  afiSrmed,  with 
costs. 

[I)0TCBE8B  Oekbral  Tbbk,  May  9,  1864.    Brown,  Serugham,  Zott  and 
/.  F,  Barnard,  JnstioeB.] 
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OTION  for  judgment  upon  a  verdict,  in  an  action  for 
dower. 


D,  P.  Barnardj  for  the  plaintiff, 

John  Winslow,  for  the  defendants. 

By  the  Courts  Brown,  J.  Tins  case  does  not  require,  nor 
indeed  admit  of,  a  very  protracted  or  elaborate  investigation. 
It  involves  the  power  of  the  legislature  of  a  foreign  state  to 
dissolve  the  marriage  contract,  when  the  wife  alone  is  resident 
within  the  state  and  subject  to  its  jurisdiction,  so  as  to  affect 
rights  of  property  in  another  state,  where  the  husband  is 
actually  resident.  The  plaintiff  is  the  widow  of  Richard  M. 
Todd,  late  of  the  city  of  Brooklyn,  in  this  state,  where  he 
resided  at  the  time,  and  for  many  years  before  his  death, 
which  took  place  in  February,  1862.  In  1841,  1842,  1843, 
and  1844,  his  wife,  the  plaintiff,  lived  separate  and  apart 
from  him,  in  the  state  of  New  Jersey,  which,  for  all  the  pur- 
poses of  this  case,  may  be  considered  to  have  been  her  place 
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The  legislatnre  of  a  foreign  state  has  no  power  to  dissolve  the  marriage  IJ^!^^ 

contract  when  the  wife  alone  is  resident  within  the  state  and  subject  to  its 
jurisdiction,  so  as  to  affect  rights  of  property  in  another  stale,  where  the 
husband  is  actually  resident. 

When  the  hnsband  is  a  citizen  of  one  state,  and  the  wife  resident  within 
another,  can  a  state  legislature  destroy  or  impair  the  obligation  of  the 
marriage  contract,  by  an  act  which  takeH  the  form  of  a  law  1  Is  not  such 
an  act  within  the  spirit,  if  not  the  very  letter,  of  the  constitutional  prohi- 
bition which  forbids  a  state  to  pass  any  law  which  impairs  the  obligation 
of  contracts'!    Qtuar$, 

Id  snch  a  case  the  wife  is  not  estopped  from  denying  the  force  and  efficacy  of 
the  legislative  divorce. 

One  who  is  not  bound  by  an  estoppel  cannot  claim  the  advantages  of  it.  And 
as  the  hnsband,  under  such  circumstances,  is  not  bound  or  affected  by  the 
law  of  the  foreign  state,  and  therefore  could  not  claim  that  the  act  of  the 
wife,  in  procuring  the  passage  of  that  law,  had  the  effect  of  an  estoppel, 
neither  can  his  heir  at  law  so  claim. 


318  CASES  IN  THE  SUPKEJME  COURT. 

Todd  V.  Kerr. 

of  residence  during  those  years.  While  she  was  so  residing 
in  New  Jersey,  and  her  husband  was  residing  in  Brooklyn, 
in  the  state  of  New  York,  and  on  the  26th  January,  1844, 
the  legislature  of  the  former  state  passed  the  act  produced 
and  proved  upon  the  trial,  entitled  ^^  An  act  to  divorce  Maria 
M.  Todd  from  her  husband  Richard  M.  Todd,"  which  de- 
clared that  the  marriage  contract  between  them  was  dissolved 
as  fully,  to  all  intents  and  purposes,  as  if  they  had  never 
been  joined  together  in  matrimony,  with  a  clause  saving  the 
legitimacy  of  the  children.  The  proof  tends  to  show,  which 
may  be  taken  as  true,  that  the  passage  of  this  act  was  pro- 
cured by  herself,  but  not  by  the  agency,  consent  or  knowledge 
of  her  husband.  The  premises  in  which  she  claims  as  her 
reasonable  dower,  and  which  have  been  assigned  to  her  by 
proceedings  had  before  the  surrogate  of  Kings  county,  were 
acquired  by  her  deceased  husband  in  fee,  after  the  passage 
of  the  New  Jersey  act,  in  1850. 

The  contract  of  marnage  is  entire  and  indivisible,  confer- 
ring rights  and  imposing  obligations  upon  both  parties. 
When  the  courts  exercise  the  power  of  dissolving  the  con- 
tract and  relieving  the  parties  from  its  obligations,  they  must 
have  jurisdiction  over  both.  They  cannot,  at  the  suit  of  one, 
entertain  proceedings  against  the  other,  for  a  dissolution  of 
the  contract,  unless  they  have  jurisdiction  of  such  other, 
either  by  the  serving  of  process  or  by  voluntary  appearance^ 
Such  an  act — and  there  have  been  such  acts — has  been 
denounced  as  contrary  to  the  first  principles  of  justice. 
What  cannot  be  done  by  the  judicial  power  of  a  state^  in 
this  respect,  is  equally  beyond  the  reach  of  the  legislative 
power,  I|  they  may  give  eflFect  to  such  legislation  within 
their  own  borders,  they  cannot,  certainly,  thereby  affect  the 
rights  of  property  of  either  party  who  are  not,  and  where  the 
property  is  not,  subject  to  their  jurisdiction.  Under  our 
laws,  marriage  is  not  a  sacrament,  but  a  civil  contract,  made 
like  other  contracts,  with  the  consent  of  the  parties,  and 
upon  sufficient  consideration.    Assuming  that  the  husband 
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18  a  citizen  of  our  state  and  the  wife  resident  within  another, 
can  a  state  legislature  destroy  or  impair  the  obligation  of  the 
marriage  contract  by  an  act  which  takes  the  form  of  a  law? 
Is  not  such  an  act  within  the  spirit,  if  not  the  very  letter  of 
the  constitutional  prohibition  which  forbids  a  state  to  pass 
any  law  which  impairs  the  obligation  of  contracts  ?   Quoere, 

In  respect  to  the  act  relied  upon  in  this  action,  let  us  con- 
sider its  effect  upon  the  marital  rights  of  the  husband,  Rich- 
ard M.  Todd.  As  husband  he  had  rights  to  his  wife's  lands, 
to  her  goods  and  chattels,  and  choses  in  action.  Were  these 
taken  away  by  the  act  of  a  state  where  he  did  not  reside,  and 
to  w^hich  he  owed  no  duty  or  allegiance,  and  of  which  act  he 
had  no  notice,  and  no  opportunity  of  opposition  or  defence  ? 
No  one  will  venture  to  affirm  that  the  act  could  so  affect  his 
interests.  Yet  all  this  must  be  conceded  and  yielded  to  it 
if  it  was  effectual  for  any  purpose.  It  dissolved  the  mar- 
riage contract,  or  it  did  nothing.  If  it  left  the  husband's 
marital  rights  unimpaired,  so  it  did  the  wife's  rights  to  the 
property  of  her  husband  if  she  survived  him.  It  is  said, 
however,  that  she  is  estopped  from  denying  the  force  and  effi- 
ciency of  the  legislative  divorce,  I  do  not  see  the  elements 
of  an  estoppel  in  the  transaction.  To  constitute  an  estoppel, 
the  acts  and  representations  of  the  party  must  have  been 
designed  to  influence,  and  did  influence,  the  other  party  to 
do  acts  which  he  would  not  otherwise  have  done,  and  a  denial 
or  repudiation  of  which  will  operate  to  his  injuiy.  There  is 
no  evidence  that  Todd,  the  husband,  did  any  thing  in  conse- 
quence of  the  act  of  the  New  Jersey  legislature,  which  he 
would  not  have  done  if  no  such  act  had  been  passed.  Be- 
sides, every  estoppel  must  be  reciprocal  and  binding  on  both 
parties.  I  have  already  endeavored  to  show  that  the  hus- 
band was  not  bound  or  affected  by  the  law  in  question. 
And  it  is  another  principle  in  the  law  of  estoppel,  that  one 
who  is  not  bound  by  it  cannot  claim  the  advantages  of  it. 
The  defendants  in  this  action  stand  in  the  place  of  Bichard 
M.  Todd ;  the  defendant  Anna  M.  Eerr,  being  his  heir  at 
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law.  If  he  could  not  have  claimed  that  the  conduct  of  the 
mother,  in  procuring  the  passage  of  the  New  Jersey  law,  had 
the  effect  of  an  estoppel,  they  cannot  so  claim. 

Judgment  should  be  entered  for  the  plaintiff  upon  the 
verdict. 

[Dutchess  Gbitrbal  Term,  Hay  9, 1864.    Browne  Scrughmn,  Lott  and  /.  F. 
Barnard,  Justices.] 


Gale  &  Q-ale  vs.  Abcher, 

If  a  thing  sold  is  of  greater  or  less  value,  according  to  the  effluxion  of  time, 
it  is  manifest  that  time  is  of  the  essence  of  the  contract,  and  a  stipulation 
as  to  time  must  be  literally  complied  with,  in  equity  as  well  as  in  law. 

Where  a  contract  for  the  sale  and  purchase  of  land  contemplates  that  the 
vendor  shall  vacate  his  residence  upon  the  premises,  on  the  day  named  for 
the  payment  of  the  purchase  money,  and  seek  a  home  elsewhere  for  himself 
and  family,  time  must  be  regarded  as  of  primary  consequence  to  him,  and 
as  of  the  essence  of  the  contract. 

So  also,  where  the  agreement  provides  for  the  sale  and  transfer  of  a  farm 
with  growing  crops  thereon,  in  the  midst  of  the  growing  season,  with  horses, 
cattle,  &c.  requiring  personal  attention. 

The  execution  of  such  a  contract  cannot  remain  suspended  in  doubt  or  un- 
certainty, for  any  period  of  time,  without  the  most  serious  anxiety  and 
detriment  to  the  contracting  party,  who  intends  in  good  faith,  and  is  pre- 
pared to  fulfil.  And  if  the  other  party  fails  to  perform  on  the  day 
appointed,  a  specific  performance  cannot  be  enforced  without  injury  and 
iiyustice  to  him  who  has  been  guilty  of  no  laches  or  wrong.    Ter  Brows,. T. 

Bills  for  the  specific  performance  of  contracts,  arc  applications  to  the  equita- 
ble jurisdiction  of  the  court.    The  relief  sought  is  not  a  matter  of  right. 

The  court  will  exercise  a  sound  and  reasonable  discretion,  and  will  never 
grant  the  relief  thus  sought  unless  it  is  entirely  equitable  and  right,  and 
will  work  no  injustice  to  the  adverse  party. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  dis- 
missing the  complaint  in  an  action  for  the  specific  per- 
formance of  a  contract. 

D.  P,  Barnard^  for  the  plaintiffs. 

Bobert  S.  HaM^  for  the  defendant 
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By  the  Court,  Brown,  J.  In  seeking  to  determine  whether 
time  is  of  the  essence  of  the  contract  between  the  parties  in 
this  action,  we  must  see  what  was  the  subject  of  it,  and  what 
it  was  that  they  intended  to  accomplish,  as  well  as  its  date, 
and  the  time  fixed  for  its  performance.  It  bears  date  on 
the  6th  of  June,  1862,  and  provided  for  the  sale  and  con- 
veyance of  a  farm  in  New  Castle,  Westchester  county,  upon 
which  the  defendant  Archer  resided,  together  with  the  grain 
crops,  horses,  cattle,  farming  stock  and  tools,  then  being 
thereon,  and  enumerated  in  a  schedule,  from  Archer  to  the 
plaintiff  William  H.  Gale,  subject  to  the  payment  of  two 
mortgages  upon  the  farm,  which  the  vendee  was  to  assume 
and  pay ;  for  which  the  former  was  to  receive,  as  the  consid* 
eration,  the  sum  of  $2500,  and  a  conveyance  in  fee  of  certain 
premises  known  as  No.  7  Tompkins  place,  in  the  city  of 
Brooklyn;  subject  also  to  a  mortgage  of  $3000,  which 
Archer  was  to  assume  and  pay.  The  deeds  of  conveyance 
were  to  contain  covenants  of  warranty,  and  a  covenant  that 
the  same  were  free  from  incumbrance,  except  the  mortgages 
before  mentioned,  and  were  to  be  delivered  with  the  bill  of 
sale  of  the  personal  property,  executed  at  the  office  of  E.  B. 
Holmes,  Esq.,  No.  Ill  Broadway,  New  York,  on  the  first 
day  of  July  thereafter,  at  noon  of  that  day.  The  contract 
intended  the  sale  and  transfer  of  personal  property,  such  as 
horses  and  cattle,  which  needed  daily  personal  attention  on 
the  part  of  the  owner ;  and  it  also  intended  that  Archer 
should  vacate  his  place  of  residence,  remove  his  family  there- 
from, and  seek  a  residence  and  habitation  for  himself  and 
them  elsewhere.  It  contemplated  also  the  transfer  and  sale 
of  a  farm  with  growing  crops,  in  the  midst  of  the  growing 
season,  which  doubtless  required  the  personal  supervision  of 
the  owner.  If  the  sale  was  to  be  effected,  it  was  of  vital 
consequence  to  Archer,  at  least,  that  it  should  be  consum- 
mated at  the  time  appointed ;  and  if  not,  that  he  should  be 
made  aware  of  the  failure  at  the  earliest  possible  moment  of 
time.    In  the  latter  event,  his  family,  the  stock  and  the  crops 
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upon  his  farm^  to  Bay  nothing  of  his  arrangements  for  the 
future,  demanded  his  immediate  services  and  attention.  In 
the  ordinary  case  of  the  purchase  of  an  estate  and  the  fixing 
of  a  particular  day  for  the  completion  of  the  title,  the  court 
seems  to  have  considered  that  the  general  object  being  only 
the  sale  of  the  estate  for  a  given  sum,  the  particular  day 
named  is  merely  formal ;  and  the  stipulation  means  in  truth 
that  the  purchase  shall  be  completed  in  a  reasonable  time, 
regard  being  had  to  the  circumstances  of  the  case  and  the 
nature  of  the  title  to  be  made.  But  this  is  but  a  corollary 
from  the  general  proposition,  which  is,  that  the  real  contract 
and  all  the  stipulations  merely  intended  to  be  complied  with 
literally,  shall  be  carried  into  efiect.  We  must  take  care, 
however,  that  we  do  not  mistake  the  corollary  for  the  original 
proposition.  If,  therefore,  the  thing  sold  be  of  greater  or  less 
value,  according  to  the  effluxion  of  time,  it  is  manifest  that  it 
is  of  the  essence  of  the  contract,  and  a  stipulation  as  to  time 
must  be  literally  complied  with,  in  equity  as  well  as  in  law. 
The  cases  of  the  sale  of  stock,  or  of  a  reversion,  are  instances 
of  this.  So  also,  if  it  appear  that  the  object  of  one  party, 
known  to  the  other,  was  that  the  property  should  be  con- 
veyed on  or  before  a  given  period,  as  the  case  of  a  house  for 
residence.  (Hepwell  v.  Knight,  1  Young  &  Collyer,  415.) 
This  case  asserts  the  principle,  which  commends  itself  to  the 
judgment  of  the  'courts,  of  late,  and  may  now  be  regarded 
as  the  settled  rule.  And  as  the  contract  under  consideration 
contemplated  that  Archer  should  vacate  his  residence  on  the 
given  day  and  seek  one  elsewhere,  I  think  it  quite  clear  that 
time  must  be  regarded  as  of  primary  consequence  to  him,  and 
as  of  the  essence  of  the  contract.  Indeed,  I  cannot  conceive 
how  it  can  be  otherwise,  where  the  sale  is  intended  to  be 
followed  by  a  change  of  the  residence  of  the  vendor  or  pur- 
chaser at  the  given  day.  Such  a  contract,  or  rather  the  exe- 
cution of  it,  cannot  remain  suspended  in  doubt  or  uncertainty 
for  any  period  of  time,  without  the  most  serious  anxiety  and 
detriment  to  the  contracting  party,  who  intends  in  good  faith 
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and  is  prepared  to  fulfill.  And  if  the  other  party  failB,  a 
specific  performance  cannot  be  enforced  without  injury  and 
injustice  to  him  who  has  been  guilty  of  no  laches,  or  wrong. 
Bills  for  the  specific  performance  of  contracts  are  applications 
to  the  equitable  jurisdiction  of  the  court.  The  relief  sought 
is  not,  as  in  many  other  cases,  a  matter  of  right.  The  court 
will  exercise  a  sound  and  reasonable  discretion,  and  will 
never  grant  the  relief  thus  sought  unless  it  is  entirely  equi* 
table  and  right,  and  will  work  no  injustice  to  the  adverse 
party.  In  the  present  case  the  defendant  attended  at  the 
time  and  place  appointed  for  the  delivery  of  the  deed  of 
conveyance  and  the  payment  of  the  money.  He  was  fully 
prepared,  and  offered  to  complete  the  contract  on  his  part. 
But  the  plaintiffs  were  not  ready.  They  neither  had  the 
deed  present  for  the  property  in  Brooklyn,  nor  the  money 
which  they  were  to  pay  to  the  defendant.  They  were 
informed  that  the  latter  insisted  upon  a  performance  at  that 
time.  They  declined  to  perform  in  whole  or  in  part,  and 
made  no  effort  or  proposition  to  reconcile  the  defendant  to 
the  delay  they  sought.  They  assigned  a  reason  quite  unsat- 
isfactory, for  their  failure  to  fulfill,  namely,  that  a  small  por- 
,  tion  of  the  land .  excepted  from  the  description  in  the 
defendant's  deed,  and  which  he  never  owned  and  had  not  in 
his  possession,  was  not  described  by  metes  and  bounds  and 
definite  limits.  And  the  first  day  of  July,  the  time  appointed 
by  the  contract  for  its  execution,  was  permitted  to  pass  by 
without  a  readiness  or  offer  by  the  plaintiffs  to  perform.  On 
the  5th  of  the  same  month,  they  tendered  the  deed  and  the 
money,  and  demanded  the  defendant's  compliance  with  the 
stipulations  of  the  contract,  which  he  refused.  The  judge, 
at  the  special  term,  dismissed  the  complaint,  which  I  think 
was  right. 
The  judgment  should  be  affirmed,  with  costs. 

IDUTCHB88  0S5BRAL  Tbbx,  May  9, 1864.     Broum^  Seruffhcm,  Lott  and  7. 1*. 
',  Jdstlces.] 
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Tha  statement  of  the  day  of  the  month,  in  an  indictment  for  committing  an 
offense  on  Sunday,  though  tiie  doing  of  the  act  on  that  day  is  the  gist  of 
the  offense,  is  not  more  material  than  in  other  cases. 

Accordingly  hdd  that  an  averment,  in  an  indictment  for  TiolatiDg  the  22d 
section  of  the  excise  law,  which  forbids  the  sale  of  intoxicating  liquor  by 
licensed  innkeepers  on  Sunday,  that  the  defendant,  "  on  the  ISth  day  of 
October,  in  the  year  and  at  the  place  last  aforesaid,  which  said  day  was  the 
day  of  the  week  called  and  known  as  Sunday,  did  sell,"  &l^.  was  sufficient, 
although  it  appeared,  on  the  trial,  that  the  18th  day  of  October  was  not 
Sunday,  but  Monday.    Davis,  P.  J.  dissented. 

CEBTIOBABI  to  the  court  of  seseioiis  in  Orleans  county, 
to   remove  a  conviction  of  the  defendant  under  the 
excise  law. 

J.  O.  Sawyer  J  (district  attorney,)  for  tbe  people. 

Tucker  dk  Holmea,  for  the  defendant. 

Dakiels,  J.  The  defendant  in  this  case  was  convicted  hy 
the  court  of  sessions  in  Orleans  county,  of  vioTating  the  22d 
section  of  the  excise  law,  which  forbids  the  sale  of  intoxi- 
cating liquor  on  Sunday  by  licensed  innkeepers.  (2  R.  8, 
Sth  ed.  944)  And  the  conviction  has  been  brought  into  this 
court  by  certiorari.  The  indictment  contains  three  counts, 
chai^ng  the  violation  of  this  section  of  the  statute  on  dif- 
ferent days  of  different  months,  but  each  offense  is  stated 
substantially  in  the  same  language.  In  the  first  count  it  is 
averred  that  ^'  said  Horatio  Ball,  being  so  licensed  as  afore- 
said, on  the  13th  day  of  October,  in  the  year  and  at  the  place 
last  aforesaid,  which  said  day  was  the  day  of  the  week  called 
and  known  as  Sunday,  did  sell  to  divers  citizens,"  &c. 

By  this  averment  the  defendant  is  argumentatively  charged 
with  selling  liquor  on  Sunday.  It  alleges  that  he  sold  on 
the  13th  day  of  October,  and  that  the  13th  was  Sunday,  and 
consequently  that  he  had  sold  liquor  on  Sunday. 
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Although  inartistic^  the  courts  of  this  state  have  held  that 
an  argumentative  allegation  of  the  offense,  in  an  indictment| 
is  sufficient.  A  statement  of  the  offense  in  that  manner  does 
not  tend  to  prejudice  the  defendant ;  and  where  that  is  th« 
case,  the  statute  declares  that  the  indictment  shall  not  be 
deemed  invalid.  (3  B.  S,  5th  ed.  1019, 1020,  §  54  2%e 
People  V.  RynderSy  12  Wend.  425.  The  People  v.  Cfharha, 
3  Denio,  212.    8.  G.  1  N.  T.  Bep.  184, 185.) 

But  it  appeared  upon  the  trial,  and  such  is  the  fact,  that 
the  13  th  day  of  October,  1862,  which  is  the  day  of  the  month 
when  the  sale  is  alleged  to  have  taken  place,  was  not  Sunday, 
but  Monday.  And  the  defendant  claims  that  as  the  statute 
only  declares  it  an  offense  for  licensed  innkeepers  to  sell  on 
Sunday,  the  day  of  the  month  becomes  material  in  these 
cases,  and  must  be  truly  stated.  The  general  rule  undoubt- 
edly is,  that  the  time  and  place  of  every  material  fact,  issua- 
ble and  triable,  must  be  plsdnly  and  consistently  alleged. 
Bat  although  the  allegation  of  a  specific  time  is  important, 
it  is  in  no  case  necessary  to  prove  the  precise  day,  or  even 
year,  laid  in  the  indictment,  except  where  the  time  enters 
into  the  nature  of  the  offense  —  as  in  burglary,  where  it  is 
essential  to  constitute  the  offense,  in  the  first  degree,  that  it 
should  be  committed  in  the  night  time.  But  even  there,  it 
is  not  necessary  to  prove  the  precise  day  alleged,  on  the 
night  of  which  the  offense  is  claimed  to  have  been  commit- 
ted. (Barbour'a  Crim,  Law,  330,  331.  Boecoe's  Grim.  Ev. 
109,  110.) 

It  was  not  an  essential  element  in  the  offense  charged,  that 
it  should  have  been  committed  on  the  13th  day  of  the  month 
mentioned,  or  on  any  other  day  of  that  month.  The  time 
was  not  material,  provided  the  day  when  the  sale  was  made, 
which  was  the  subject  of  the  complaint,  was  Sunday.  The 
statement  of  the  day  of  the  month,  in  an  indictment  for 
eommitting  an  offense  on  Sunday,  though  the  doing  of  the 
act  on  that  day  is  the  gist  of  the  offense,  is  not  more  mate- 
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rial  than  in  other  cases.  (Wharton's  Crim>  Law,  4^A  ed. 
§  263.) 

This  precipe  question  was  before  the  supreme  court  of  the 
'%tate  of  Tennessee,  under  a  similar  statute,  in  the  case  of 
The  State  t.  Eskridge,  (1  Swan's  B,  413.)  At  page  416  the 
court  says  :  '^It  is  said  the  indictment  charges  that  the  sale 
was  made  on  the  3d  day  of  December,  1850,  and  that  said 
3d  day  of  December  was  not  Sunday.  The  day  of  the  month 
is  immaterial.  The  gist  of  the  offense  is  that  the  spirituous 
liquor  was  sold  on  Sunday ;  and  whether  the  day  of  the  month 
is  correctly  stated  is  no  more  important  in  this  than  in  other 
offenses." 

The  conviction  should  be  affirmed,  and  the  case  remanded 
to  the  court  of  sessions  of  Orleans  county  for  judgment. 

Grovbb,  J.  and  Marvin,  J.  concurred. 

Davis,  P.  J.  dissented. 

Conviction  affirmed. 

[Erib  Gbvbbal  Tbbx,  May  2,  1864.    Davit,   Onmer,  Marvin  and  DmitU, 
Justices.] 


Maybeb  vs.  Fisk. 

Where  the  complaint,  in  an  action  for  shinder,  alleged  that  the  plaintiff  was 
the  eldest  of  three  sons  of  M. ;  that  the  defendant  in  a  conversation  with 
M.,  and  in  the  presence  of  others*,  used  the  following  false  and  slanderoai 
words  concerning  the  plaintiff,  viz :  ''Tour  boys  stole  my  com,"  meaning 
thereby  the  plaintiff;  it  was  held  that  the  action  was  maintainable ;  that 
the  words  were  actionable  per  te ;  and  the  plaintiff,  as  one  of  the  persons 
,  included  in  the  charge,  could  bring  his  separate  action  for  the  slander. 

JEMdf  also,  that  a  charge  to  the  jury  that  the  plaintiff  was  entitled  to  recover, 
unless  the  jury  should  find  that  the  defendant,  immediately  after  making 
the  charge,  added  by  way  of  explanation,  "  I  mean  your  two  youngest 
boys,"  to  the  knowledge  of  the  persons  who  heard  the  words  complained 
of,  was  not  erroneous. 
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fftU,  faxthbT,  Uukt  eTidenoe  to  show  that  the  two  younger  boys  bad  stolen 
the  com  of  the  defendant,  shortly  before  the  speaking  of  the  slanderous 
words,  was  properly  excluded. 

If  one  makes  a  charge  in  the  presence  and  heanng  of  others,  which  is*  of  a 
slanderous  character,  and  which  in  its  naked  form  would  by  all  the  bj- 
sianders  be  naturally  understood  to  impute  a  crime,  he  is  responsible  for 
the  utterance,  unless  the  language  used  is  understood  by  all  present  to  . 
refer  unmistakably  to  a  transaction  not  criminal  but  innocent  in  its  char- 
acter; or  he  adds  an  explanation,  which  conyeys  to  the  bystanders  the  fact 
that  he  does  not  make  a  criminal  imputation  upon  the  party  pointed  at  in 
hit  words. 

Hence  it  is  true  that  a  man  is,  in  this  sense,  and  to  this  extent,  responsible 
for  the  hearing  of  the  bystanders.  If  he  chooses  to  use  language  that  «r 
vi  Urmmi  imputes  crime,  he  must  be  careful  that,  by  an  explanation  patent 
to  all,  he  removes  the  sting  and  extracts  the  venom.  Otherwise  he  is  held 
jastly  responsible.    Far  Bacon,  J. 

It  is  not  enough  that  the  defendant  swears  he  made  the  explanation.  It 
must  be  shown  that  the  explanation  was  heard  and  understood  by  the 
hearers ;  since  only  in  thfit  event  would  the  words  be  rendered  harmless 
in  respect  to  the  person  referred  to. 

The  expression  of  an  opinion,  by  a  Judge,  as  to  the  character  or  effect  of  evi- 
dence, leaving  it  to  the  jury,  notwithstanding,  to  decide  the  question  sub- 
mitted to  thftm,  ftimlshes  no  valid  ground  of  exception. 

APPEAL  by  the  defendant  from  an  order  made  at  the 
circuity  denying  a  motion  for  a  new  trial,  which  motion 
was  made  upon  the  judge's  minutes.  The  complaint  was  in 
slander,  in  the  usual  form,  and  charged  that  the  plaintiff  was 
a  minor,  and  was  the  eldest  of  three  sons  of  Aaron  Maybee ; 
that  the  defendant,  before  the  action  was  brought,  used  the 
following  false  and  slanderous  words  concerning  the  plaintiff, . 
in  a  conversation  with  said  Aaron  Maybee,  and  in  the  pres- 
ence of  others:  "Your  boys  stole  my  corn,"  meaning  thereby 
the  plaintiff  in  this  action ;  and  claimed  damages  therefor. 

The  answer  contained  :  1.  A  denial  of  speaking  the  words 
of  the  plaintiff.  2.  An  allegation  that  the  words  were 
spoken,  not  of  the  plaintiff,  but  of  the  said  Aaron  Maybee's 
two  younger  boys,  and  that  they  had,  in  fact,  stolen  the 
defendant's  com.  3.  That  the  defendant's  statements  were 
intended  to  refer  (as  he  expressly  stated  at  the  time)  to  said 
two  younger  boys,  and  not  to  the  plaintiff,  and  did  refer  to 


328  0ASE8  IN  THE  SUPREME  GOURT. 

Maybee  v.  FiBk. 

them  solely.  4  That  the  words  were  spoken  under  great 
provocation,  and  after  insulting  language  had  heen  used  to 
the  defendant  by  said  Aaron  Maybee,  the  plaintiff's  father. 

Issue  being  thus  joined,  the  action  came  on  to  be  tried 
before  a  circuit  court  held  in  and  for  the  county  of  Cortland, 
at  the  court  house,  on  the  5th  day  of  January,  1863,  before 
Hon.  Ohables  Mason  and  a  jury.  The  plaintiff,  to  maintain 
the  issue  on  his  part,  proved  that  he  was  the  son  of  Aaron 
Maybee,  and  that  he  lived  in  Scott,  with  his  father ;  that  the 
plaintiff  had  two  younger  brothers,  the  sons  of  the  said 
Aaron  Maybee,  who  also  lived  at  home  with  their  father,  the 
said  Aaron  Maybee  ;  and  that  on  or  about  the  10th  day  of 
July,  1862,  the  defendant,  in  a  conversation  with  the  said 
Aaron  Maybee,  in  the  presence  of  others,  at  Scott,  aforesaid, 
said  to  the  said  Aaron  Maybee,  ''  Your  boys  stole  my  corn.'' 
And  that  the  plaintiff  and  his  witnesses,  who  were  present  at 
said  conversation,  did  not  hear  the  defendant  add  the  words, 
"I  mean  your  two  younger  boys ;"  that  the  plaintiff  was  six- 
teen years  old,  and  that  Aaron  Maybee,  his  father,  was  duly 
appointed  his  guardian  to  prosecute  this  action.  Here  the 
plaintiff  rested,  and  the  defendant  asked  the  court  to  nonsuit 
the  plaintiff  on  the  grounds  that  the  words  being,  "  Tour  boys 
stole  my  corn,"  no  action  can  be  maintained  by  one  of  the 
boys  alone,  unsupported  by  any  evidence  as  to  which  of  the 
boys  the  defendant  intended.  In  other  words,  that  the 
charge  was  not  so  made  that  the  court  could  say  the  plain- 
tiff was  intended.  The  court  denied  the  motion,  and  the 
defendant  excepted. 

The  defendant  was  then  called,  and  sworn  as  a  witness  in 
his  own  behalf,  and  testified:  "I  am  the  defendant  in 
this  action.  I  had  the  conversation,  and  said  the  words 
"  Your  boys  stole  my  com,"  to  Aaron  Maybee,  at  Scott,  at 
the  time,  and  as  proved  by  the  plaintiff ;  and  when  I  spoke 
those  words  the  said  Aaron  Maybee  immediately  interrupted 
me  by  loud  talking,  and  I  immediately  added  the  words. 
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''  Stop  jonr  noise  nntil  I  get  through  my  sentence ;  I  mean 
your  two  youngest  boys."  The  defendant  then  offered  to 
pro^e  by  the  defendant  that  the  two  boys  of  the  said  Aaron 
Maybee,  younger  than  the  plaintiff,  did  steal  the  com  of  the 
defendant,  shortly  before  the  speaking  of  the  words.  To 
which  offer  the  plaintiff  objected,  on  the  grounds  that  the 
offer  was  improper  and  irrelevant.  The  court  sustained  the 
objection ;  to  which  ruling  of  the  court  the  defendant  ex- 
cepted. The  defendant  here  rested  his  case,  and  the  court 
charged  the  jury  that  the  words  spoken  were  actionable,  and 
the  plaintiff  could  maintain  his  action  against  the  defendant 
upon  them,  unless  the  jury  should  find  that  the  defendant 
did  add  the  words  testified  to  by  the  defendant,  to  wit :  "  I 
mean  your  two  youngest  boys,'*  then  and  there  to  the  knowl- 
edge of  the  persons  who  heard  the  words;  to  which  the 
defendant  excepted  in  due  form  of  law.  The  court  further 
charged  as  follows:  ^^And  there  is  an  oddity  and  want  of 
symmetry  in  the  language  sworn  to  by  the  defendant,  to  wit, 
the  words  'Stop  your  noise  until  I  get  through  with  my 
sentence ;  I  mean  your  two  youngest  boys ;'  which  the  jury 
may  take  into  consideration  in  determining  whether  the 
defendant  did  add  said  words  or  not.'' 

To  which  charge  the  defendant  excepted,  especially  to  that 
portion  of  the  charge  as  follows,  to  wit:  "And  there  is  an 
oddity  and  want  of  symmetry  in  the  language  sworn  to  by 
defendant,  to  wit,  in  the  words  '  Stop  your  noise  until  I  get 
through  with  my  sentence — I  mean  your  two  youngest  boys,' 
which  the  jury  may  take  into  consideration  in  determining 
whether  the  defendant  did  add  said  words  or  not."  The  jury 
returned  a  verdict,  that  they  found  for  the  plaintiff  forty- 
five  dollars  damages  against  the  defendant.  A  motion  was 
made  by  the  defendant  at  the  same  term  or  circuit,  at  which 
the  trial  was  had,  upon  the  minutes  of  the  said  judge,  for  a 
new  trial  in  the  action  and  to  set  aside  the  verdict  therein, 
upon  the  exceptions  taken  at  the  trial,  and  for  insufficient 
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evidence,  and  for  excessive  damages ;  which  motion  Vaa 
denied,  with  ten  dollars  costs.  The  following  reasons  were 
assigned  by  the  judge,  for  his  decision  : 

Mason,  J.  ^^  This  is  an  action  for  slander,  and  was  tried 
before  me,  at  the  Cortland  circuit  in  January  last.  The 
plaintiff  proved  upon  the  trial,  that  the  defendant,  when 
speaking  to  the  plaintiff's  father,  said,  "Your  boys  have 
stolen  my  com,"  This  case  is  precisely  like  Oidney  v.  Blakcy 
(11  John.  54,)  in  which  the  defendant  said  to  Sidney,  "Your 
children  are  thieves,  and  I  can  prove  it ;"  which  words  were 
held  to  be  actionable  per  se,  in  a  suit  brought  by  one  of 
them.  This  case  has  never  been  questioned,  but  has  been 
cited  with  approbation  in  several  subsequent  cases.  The 
court  said,  "your  children''  embraces  all  the  children,  and  is 
not  vague  and  indefinite.  (See  JSyckman  v.  DelavaUy  25 
Wend.  203.) 

I  was  right,  therefore,  in  holding  these  words  actionable, 
and  in  refusing  the  nonsuit.  In  determining  the  question 
whether  the  words  are  actionable  or  not,  the  court  are  to 
be  governed  by  the  sense  and  construction  which  those  who 
heard  the  slanderous  words  would  naturally  put  upon  them, 
without  reference  to  any  secret  intent  which  the  speaker  may 
have  had,  and  which  was  unknown  to  those  who  heard  the 
slanderous  words  uttered.  (Phillips  v.  BarheVy  7  Wend. 
439.)  I  was  therefore  right,  it  seems  to  me,  in  excluding 
the  defendant's  offer  to  prove  that  two  of  the  plaintiff's 
brothers  had  stolen  the  defendant's  corn.  This  evidence,  if 
admissible  at  all,  was  admissible  for  the  purpose  of  showiug 
the  probability  that  the  defendant  referred  to  and  meant 
those  two  who  had  stolen  corn,  and  not  the  plaintiff ;  but 
this  will  not  do,  as  there  was  no  offer  to  show  that  those  who 
heard  the  slander  spoken  knew  any  thing  about  any  of  the 
boys  having  stolen  the  defendant's  corn,  and  they  therefore 
must  have  understood  the  charge  to  include  all  of  the  boys. 
The  motion  for  a  new  trial  must  be  denied." 
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M,  M,  Waters,  for  the  appellant.  I.  The  otter  made  by 
the  defendant  was  improperly  excluded.  The  evidence  was 
competent  for  the  purpose  of  explaining  to  whom  the  defend- 
ant referred  by  the  expression  "yottr  boys."  The  question 
as  to  whom  the  defendant  referred  to,  is  never  a  question  for 
the  court.  It  is  always  a  questiqp  for  the  jury.  (See  2  Hil^ 
Hard  on  Torts,  305 ;  id.  258 ;  2  Oreenl.  Ev,  §  417.)  It 
may  be  laid  down  as  a  general  rule,  that  the  application  of  the 
words  to  the  plaintiff,  is  a  matter  to  be  collected  by  the  jury 
from  the  particular  circumstance  of  each  case.  (Starkie  on 
Slander,  p,  65,  94,  erf.  1832.)  The  proposed  evidence  would 
have  tended  to  show  the  reference  was  had  by  the  defend- 
ant, by  the  expression  "your  boys,"  not  to  all  the  boys,  but 
to  only  two  of  them,  who,  as  he  claimed,  had  in  fact  stolen 
his  com.  The  plaintiff  was  the  elder  of  three  brothers.  The 
expression  was  clearly  capable  of  two  meanings.  It  might 
mean  all  the  brothers ;  it  might  mean  but  two  of  them. 
And  it  was  for  the  jury  to  say  which  meaning  the  defendant 
had.  If  two  of  the  boys  had,  a  short  time  before,  stolen  the 
defendant's  com,  it  was  very  evident  that  he  intended  the 
words  "your  boys  have  stolen  my  corn,"  to  apply  to  those 
two  boys  who  had  in  fact  stolen  it.  It  is  submitted  there  is 
no  justice  in  refusing  to  permit  the  party  to  show  to  whom 
he  referred.  The  evidence  excluded  had  a  strong  tendency 
to  show  this,  as  the  jury  might  then  well  say  that  he  had  an 
innocent  meaning,  and  spoke  truly  when  he  made  the  asser- 
tion for  which  this  action  is  brought,  (^ee,  in  addition  to 
above  cases,  3  Cowen,  231 ;  2  id.  479  ;  6  id.  76  ;  4  Wend. 
320 ;  Lewis  and  Herrich  v.  Chapman,  16  N.  T.  Rep.  376.) 
The  authorities  cited  by  the  learned  justice  in  his  opinion  do 
not  apply  in  the  least  to  this  case.  The  case  of  Oidney  v. 
Blake,  (11  John.  54,)  and  Rychman  v.  Ddavan,  (24  Wend. 
203,)  there  cited,  arose  on  demurrer,  and  the  only  question 
decided  in  them  was,  that  the  declaration,  which  set  out  the 
words  with  the  proper  colloquiums  and  innuendoes,  was  not 
demurrable,  and  that  the  words  were  j^rtma/acie  actionable. 
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They  do  not  hold  that  the  defendant  may  not  show  that  the 
words  spoken  refer  to  persons  other  than  the  plaintiff. 

But  the  judge  also  cites  the  case  of  Phillips  v.  Barber ^  (7 
Wend.  439 y)  to  support  his  position  that  the  words  are  j^Wma 
facie  actionable,  in  regard  to  which  there  need  be  no  discus- 
sion. In  that  case,  and  in  this  case,  the  words  are^rtma 
facte  actionable.  That  is  not  the  question  in  the  case.  The 
court  also  impliedly  admits  that  the  evidence  would  show 
that  the  defendant  probably  did  not  refer  to  the  plaintiff, 
but  that  it  was  inadmissible  because  there  was  no  offer  to 
show  that  those  ''who  heard  the  words  knew  the  fact  that 
the  younger  boys  had  stolen  the  corn."  1.  No  such  ground 
was  taken  at  the  trial.  The  court  ruled  that  the  evidence  was 
in  no  view  admissible.  The  suggestion  that  the  ground  for 
excluding  the  evidence  was  that  no  offer  was  made,  to  show 
that  the  persons  present  knew  that  the  two  boys  had  stolen 
the  com,  is  an  after-thought.  The  rejection  of  the  evidence 
was  not  put  on  this  ground.  2.  But  such  offer  would  logi- 
cally come  after  the  admission  of  the  evidence  excluded. 
The  defendant  certainly  had  the  right  to  this  evidence ;  and 
if  he  did  not  further  prove  what  the  court  now  for  the  first 
time  intimates  he  should  have  proved,  then  (assuming  the 
judge  was  right)  this  evidence  could  have  been  stricken  out 
or  disregarded.  The  proposed  evidence  was  admissible  as 
one  link  of  the  chain,  at  least.  3.  But  it  is  submitted  that 
in  this  case  the  excluded  evidence  was  competent,  standing 
alone.  When  the  defendant  said  ''your  boys  have  stolen  my 
corn,"  he  stated  the  truth,  if  in  fact  the  two  boys  had  done 
so.  All  then  that  was  incumbent  on  him  was  to  satisfy  the 
jury  that  he  intended  the  remark  to  apply  to  the  two  boys 
who  were  guilty,  and  who  have  not  brought  this  action.  In 
Phillips  V.  Barbery  (7  Wend.  439,)  the  court  held  that  the 
defendant  was  justified  if  he  proved  that  the  words  were 
used  in  reference  to  property  which  could  not  be  the  subject 
of  larceny.  But  is  it  not  at  least  as  much  a  defense  that  the 
words  were  hot  intended  to  apply  to  the  plaintiff,  and  mi^ht 
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not  80  apply  ?  The  defendant  may  prove  the  facts  and  cir- 
cumstances in  reference  to  which  the  words  were  spoken,  for 
the  purpose  of  showing  that  he  did  not  intend  to  impute  to 
the  plaintiff  the  crime  which,  standing  alone,  they  would 
naturally  import.  (2  HUliard  on  Torts,  258.  Williams  v. 
Cawley,  18  Ala.  S.  206.)  In  the  action  for  slander  the  actual 
meaning  of  the  words  in  the  particular  case  is  a  considera- 
tion for  the  jury.  (2  HUliard  on  Torts,  305.)  The  mean- 
ing of  the  words  is  a  question  of  fact  for  the  jury.  (2  Oreen- 
leaf's  Ev.  §  417,  p.  337.) 

II.  This  evidence  was  also  competent  on  the  question  of 
malice.  When  words  are  used  which  are  in  themselves  slan- 
derous, the  presumption  is  that  they  are  used  maliciously, 
and  to  have  in  view  the  injury  of  the  plaintiff's  character. 
{Starkie  on  Slander,  p,  174.)  The  presumption,  however, 
is  nothing  but  a  rule  of  evidence,  that  malice  should  be  in- 
ferred from  the  unexplained  acts  of  the  defendant ;  an  infer- 
ence which  is  nevertheless  liable  to  be  rebutted  by  evidence 
showing  that  no  malice  really  existed.  (Id.  ch.  15,  p.  174. 
2  Oreenleaf's  Ev.  §  421.)  Was  not  this  evidence  competent 
for  the  purpose  of  showing  that  the  defendant  had  no  malice 
toward  this  plaintiff  f  If,  while  the  words  were  broad 
enough  to  include  the  plaintiff,  yet  in  fact  he  did  not  refer 
to  him,  he  certainly  could  have  no  malice  towards  him. 

III.  The  charge  was  erroneous.  1.  The  judge  charged 
the  jury  that  the  plaintiff  should  recover  unless  the  jury 
'^should  find  that  the  defendant  did  add  the  words  testified 
to  by  him,  to  wit:  *I  mean  your  two  youngest  boys,'  there 
and  then  to  the  knowledge  of  the  persons  who  heard  the 
words."  In  this  there  was  error.  The  charge  makes  the 
defendant  responsible  for  the  hearing  of  the  bystanders.  If 
the  defendant  did  then  and  there  give  the  explanation  he 
testified  he  did,  he  was  not  liable,  whether  the  plaintiff's 
witnesses  heard  it,  or  whether  they  had  knowledge  of  it  or 
not  Had  the  judge  charged  that  if  the  jury  found  that  he 
did  then  and  there  explain  to  whom  he  referred  in  such 
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a  manner  that  the  plaintiff's  witnesses  could  have  heard 
the  explanation,  it  would,  as  to  this  qilestion,  have  been  cor- 
rect No  action  lies  for  slanderous  words  immediately  ex- 
plained, in  the  same  connection,  and  in  the  presence  of  those 
who  heard  the  words.  (1  HilUard  on  Torts,  258.  17  Uli- 
noiSy  597.)  The  plaintiff's  witnesses  had  testified  that  he 
did  not  hear  the  explanation  which  the  defendant  says  he 
gave.  This  however  was  immaterial,  if  the  explanation  was 
thus  in  fact  made  in  his  presence.  But  the  court  went  fur- 
ther than  this,  and  stated  as  the  law,  in  effect,  that  not  only 
must  the  explanation  have  been  given  in  the  presence  of  the 
plaintiff's  witness,  and  in  his  hearing,  but  also  that  he  must 
have  heard  it.  He  might  have  made  the  explanation,  as  he 
says  he  did,  and  the  attention  of  the  plaintiff's  witness  might 
have  been  at  the  moment  diverted,  so  that  he  did  not  notice 
it.  In  that  case  the  plaintiff's  witness  would  have  no 
^^  knowledge"  of  the  explanation,  and  yet  the  defendant 
would  have  done  all  the  law  required  him  to  do  as  a  com- 
plete justification,  viz  :  to  state  the  explanation  in  the  hear- 
ing  of  those  standing  by ;'  that  is,  so  that  they  could  have 
heard  if  they  were  paying  attention  to  the  speaker. 

IV.  The  learned  justice  who  tried  the  case  further  charged, 
as  matter  of  law,  that  ^^ there  was  an  oddity  and  want  of 
symmetry  in  the  language  sworn  to  by  the  defendant'*  The 
learned  judge  had  no  right  to  so  dii*ect  the  jury.  It  was  an 
error  for  him  to  do  so.  This  was  not  the  expression  of  an 
opinion.  It  was  the  charge  from  the  bench  that  a  legal 
"oddity  and  want  of  symmetry  existed."  If  the  court 
undertakes  to  dictate  to  the  jury  a  question  of  fact,  the  ver- 
dict will  be  set  aside,  and  a  new  trial  be  given.  (1  Chraham 
and  Waterman  on  New  Trials,  311.  See  also  The  New 
York  Firemen's  Insurance  Company  v.  Walden,  12  John. 
513  ;  The  People  v.  Quin,  1  Parker's  Criminal  Rep.  340 ; 
Reid  V.  Hurd,  7  Wend.  408,  411.)  The  courJi  has  a  discre- 
tion in  the  expression  of  an  opinion ;  but  this  was  not  simply 
an  expression  of  his  opinion^  it  was  a  statement  of  an 


ONONDAaA— OOTOBER,  1864.  335 

Maybee  p,  Fisk. 

aflsumed  fact.  The  charge  is  in  the  nsoal  style  and  language 
of  a  direction  of  the  court  on  matter  of  law.  (The  N,  Y. 
Firemen's  Ins.  Co,  v.  Walden,  12  John.  517.)  And  the  lan- 
guage of  the  chancellor  in  the  last  cited  case  is  applicable  to 
this.  ''If  the  charge  is  not  to  be  deemed  of  that  character, 
(i.  e.  a  direction)  it  will  be  impossible  hereafter  to  discrimi- 
nate between  a  charge  containing  a  positive  direction  and 
mere  advice.*'  (Id.  518.)  It  is  submitted  that  the  learned 
justice,  who  tried  the  case,  erred  not  alone  in  the  rejection  of 
evidence,  but  also  palpably  erred  in  his  charge  to  the  jury  as 
abo?e  set  forth.  In  conclusion,  it  is  submitted  that  there 
were  errors :  1st.  In  the  exclusion  of  evidence.  2d.  In  the 
charge,  in  efifect,  that  the  explanation  must  have  been  heard 
by  the  persons  standing  by  who  heard  the  original  charge ; 
and  if  they  did  not  so  hear  it,  the  explanation  was  no 
defense.  3d.  In  the  charge  that  there  was  an  "oddity  and 
want  of  symmetry  in  the  explanation  of  the  defendant.'' 

For  these  errors  a  new  trial  should  be  granted. 

* 

J.  S.  Barbery  for  the  respondent,  insisted  that  the  decision 
of  the  justice,  at  the  circuit,  was  right ;  and  that  for  the 
reasons  given  by  him  in  his  opinion  on  the  motion  for  a  new 
trial,  the  order  should  be  affirmed. 

By  the  Court,  Bacon,  J.  I  was  inclined,  upon  ray  first 
impression  of  this  case,  to  dififer  with  the  learned  judge  who 
tried  the  cause,  in  his  ruling  excluding  the  offered  evidence, 
and  in  his  charge  to  the  jury.  But  on  further  reflection,  I 
think  he  was  right.  Under  the  authority  of  Oidney  v. 
Blake  J  (11  John,  54,)  followed  and  approved  in  Byckman  v. 
JDelavan,  (25  Wend.  203,)  the  action  was  clearly  maintaina- 
ble by  the  plaintiff.  The  words  were  actionable  per  ee,  and 
the  plaintiff,  as  one  of  the  parties  included  in  the  language, 
used  by  the  defendant,  could  bring  his  separate  action  for 
the  slander  thus  uttered. 

On  the  trial,  the  defendant,  while  admitting  that  he  spoke 
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the  alanderoos  words,  swore  that  he  added  immediatdj,  by 
way  of  explanation,  that  he  meant  'Hhe  two  youngest  boys' 
of  the  father  of  the  plaintiff.  The  witnesses  for  the  plaintiff 
all  swore  that  they  did  not  hear  these  words.'  The  question 
then  is,  whether  the  judge  properly  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  unless  the  jury  should  find 
that  the  defendant  added  the  explanatory  words  '^then  and 
there  to  the  knowledge  of  the  persons  who  heard  the  words'' 
complained  of.  The  defendant's  counsel  insists  that  if  the 
defendant  did  in  fact  give  the  explanation  he  testified  to,  he 
is  not  responsible,  whether  the  witnesses  of  the  plaintiff  heard 
it  or  not,  or  whether  or  not  they  had  knowledge  of  it ;  and 
that  to  hold  otherwise  makes  the  defendant  responsible  for 
the  .hearing  of  the  bystanders.  This  is  plausible,  but  I  think 
it  is  unsound.  If  a  party  makes  a  charge  in  the  presence  and 
hearing  of  others,  which  is  of  a  slanderous  character,  and 
which  in  its  naked  form  would  by  all  the  bystanders  be  natu* 
rally  understood  to  impute  a  crime,  he  is  responsible  for  the 
utterance,  unless  the  language  used  is  understood  by  all 
present  to  refer  unmistakably  to  a  transaction  not  criminal  but 
innocent  in  its  character,  or  he  adds  an  explanation  which 
conveys  to  the  bystanders  the  fact  that  he  does  not  make  a 
criminal  imputation  upon  the  party  pointed  at  in  his  words. 
And,  therefore,  it  is  true  that  a  man  is,  in  this  sense,  and  to 
this  extent,  responsible  for  the  hearing  of  the  bystanders.  If 
he  will  use  edged  tools,  he  must  see  to  it  that  he  renders 
their  use  innoxious ;  if  he  chooses  to  deal  in  language  that  ex 
vi  termini  imputes  crime,  he  must  be  careful  that  by  an 
explanation  patent  to  all,  he  removes  the  sting  and  extracts 
the  venom.     Otherwise  he  is  justly  held  responsible. 

The  case  of  Phillips  v.  Barber ,  (7  Wend.  439,)  is  in  prin- 
ciple, entirely  applicable  to  this  case.  The  defendant  in  that 
case  uttered  the  words  "you  have  stolen  my  wood,"  in  a  pub- 
lic meeting.  All  the  witnesses  that  were  sworn  Itpon  the 
trial,  testified  that  they  understood  the  defendant  to  allude 
to  a  transaction^  not  felonious  in  its  character;  and  the 
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defendant's  counsel  insisted  that  as  the  words  were  spoken 
in  reference  to  a  transaction  which  did  not  amount  to  a  lar- 
ceny,  the  plaintiff  could  not  maintain  the  action.  The  judge 
ruled  that  the  words  being  actionable  in  themselves,  the 
defendant  was  bound  to  show  that  they  were  spoken  in  refer- 
ence to  property  which  could  not  be  the  subject  of  larceny ; 
or  that  the  transaction  alluded  to  was  so  explained  at  the 
time  of  the  speaking  of  the  words,  that  the  hearers  must 
have  known  that  the  charge  did  not  amount  to  larceny,  and 
that  the  defendant  not  having  brought  himself  within  either 
of  these  exceptions,  the  plaintiff  was  entitled  to  a  verdict. 
This  ruling  was  approved  by  the  supreme  court,  Nelson,  J. 
in  his  opinion,  affirming  the  doctrine  that  the  words  being 
actionable  in  themselves,  could  only  be  deprived  of  that 
character  by  an  explanation  made  at  the  time. 

It  is  not  enough  that  the  party  swears  that  he  made  the 
explanation ;  it  must  be  made  to  appear  that  the  explanation 
was  heard  and  understood  by  the  hearers,  since  only  in  that 
event  would,  the  words  be  rendered  harmless  in  respect  to  the 
plaintiff.  Nelson,  J.  adds  that  it  is  not  necessary  that  the 
explanation  should  be  made  by  the  defendant  at  the  time  of 
speaking  the  words,  if  all  the  hearers  are  in  possession  of  thd 
facts  alluded  to  when  the  words  were  spoken ;  but  the  words 
in  that  case  being  uttered  in  a  public  meeting,  aUhough  the 
witnesses  undc^rstood  the  transaction,  others  were  present,  as 
10  whom  it  did  not  appear  that  they  knew  the  circumstances 
out  of  which  the  charge  arose.  In  this  case  there  was  no 
offer  to  show  that  the  witnesses  who  heard  the  slanderous 
words  knew,  or  had  ever  heard,  that  the  other  boys  of  the 
plaintiff's  father  had  stolen  the  defendant's  com ;  and  conse- 
quently, without  this  knowledge,  and  in  the  absence  of  any 
accompanying  explanation  which  they  heard  and  understood, 
the  words  necessarily  imputed  a  charge  of  felony,  in  which 
the  plaintiff  was  included.  This  being  the  true  principle,  it 
was  properly  applied  in  this  case,  and  the  judge  rightfully 
excluded  the  evidence  offered  by  the  defendant,  that  the  two 
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younger  bojs  had  stolen  the  corn  of  the  defendant  shortly 
before  the  speaking  of  the  slanderous  words. 

In  commenting  upon  the  testimony  of  the  defendant  in 
respect  to  the  point  whether  he  did  in  fact  make  the  expla- 
nation he  swore  he  did,  tke  judge  added  that  there  was  '^an 
oddity  and  want  of  symmetry  in  the  language  sworn  to  by 
the  defendant,  which  the  jury  might  take  into  consideration 
in  determining  whether  the  defendant  did  add  said  words,  or 
not."  The  defendant  excepted  to  this  part  of  the  charge, 
and  insists  that  this  was  erroneous,  being  an  attempt  to  dic- 
tate to  the  jury  upon  a  question  of  fact.  If  this  were  so,  it 
might,  perhaps,  be  a  question  how  far  in  that  direction  it  is 
allowable  for  a  judge,  in  his  charge  to  a  jury  upon  matters  of 
fact,  to  go.  But  I  do  not  understand  this  to  be  a  direction 
to  the  jury  to  find  any  fact  whatever.  It  was  the  utterance 
of  an  opinion,  that  the  form  of  expression  which  the  defend- 
ant swore  he  employed  was  odd  and  unsymmetrical  to  the 
mind  of  the  judge,  and  that  this  might  be  considered  by  the 
jury  in  aiding  them  to  determine  another  fact.  Now,  it  is 
surely  allowable  in  a  judge,  in  commenting  upon  testimony, 
to  characterize  the  manner,  deportment  and  mode  of  testify- 
ing exhibited  by  witnesses  on  the  stand ;  and  this  has  never 
been  deemed  a  ground  of  exception.  If  the  judge  has  a 
strong  opinion  upon  the  character  of  evidence  and  the  wit- 
nesses who  avouch  it,  I  suppose  he  can  express  it,  although 
in  practice,  as*  a  general  rule,  I  think  the  custom  is  one 
**more  honored  in  the  breach  than  the  observance."  WKen 
he  goes  so  far  as  to  dictate  to  the  jury  how  they  shall  find, 
and  what  verdict  they  should  render  upon  a  naked  issue  of 
fact,  he  transcends  the  proper  limits  of  a  charge,  and  trenches 
upon  the  province  of  the  jury.  The  true  rule  I  apprehend  to 
be,  that  the  expression  of  an  opinion  by  a  judge,  as  to  the 
character  or  effect  of  evidence,  leaving  it  to  the  jury  not- 
withstanding to  decide  the  question  submitted  to  them, 
furnishes  no  valid  ground  of  exception.  See  People  v.  Qutn, 
(1  Park.  Cr»  R.  340,)  where  the  distinction  between  this  and 
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a  direction  which  leaves  no  discretion  to  the  jury,  is  very 
clearly  presented.  The  learned  judge,  in  this  case,  did  not, 
as  I  conceive,  violate  this  rule  in  that  part  of  the  charge 
complained  of,  and  the  exception  is  not  well  taken. 

I  am  of  opinion  that  the  order  of  the  special  term,  deny- 
ing the  motion  for  a  new  trial,  should  be  affirmed,  (a) 

[Ojosdaga  Geitbral  Tbrm,  October  4,  1864.    JforyoM,  Boom  and  FotUr^ 
Jnstioes.] 

(a)  Bee  S.  C.  poet,  656. 


-•••- 


BoTOE  V8.  Burt. 

Where  only  ji  single  cause  of  action,  riz.  assumpsit  for  the  breach  of  a  war- 
ranty, was  set  forth  in  the  complaint  in  a  former  suit,  before  a  justice 
of  the  peace;  Btid  that  the  record  of  the  Judgment  in  that  suit,  imported 
a  judgment  upon  that  cause  of  action ;  and  that  in  a  subsequent  suit  between 
the  same  parties,  in  the  supreme  court,  it  was  erroneous  to  receive  parol 
eyidence  to  show  the  proofs  and  proceedings  in  the  former  suit,  and  that 
the  judgment  therein  was  in  fact  rendered  upon  proof  of  a  different  cause 
of  action  than  that  stated  in  the  complaint,  to  wit,  fhiud  in  the  sale  of 
property. 

APPEAL  from  a  judgment  of  nonsuit,  ordered  at  the 
circuit.  The  action  was  brought  to  fecover  the  value  of 
a  wagon,  which  the  complaint  alleged  the  defendant  had 
wroDgfuUy  converted  to  his  own  use.  The  defendant,  in  his 
answer,  after  a  general  denial  of  the  matters  set  forth  in  the 
complaint,  alleged  that  on  or  about  the  26th  day  of  July, 
1861,  at  the  town  of  Bethany,  in  the  county  of  Genesee,  the 
plaintiff  sold  and  delivered  to  the  defendant  a  mowing 
machine,  at  the  price  of  $85,  and  that  the  plaintiff  then  and 
there,  as  an  inducement  to  the  defendant  to  purchase  of  him 
the  said  machine,  represented  to  the  defendant  that  said 
machine  was  a  good  one,  and  was  all  right,  and  would  do 
good  work,  and  as  good  as  any  other  machine.  That  the 
defendant  was  thereby  induced  to  purchase  the  said  mowing 


840  OASES  IN  THE  SUPREME  COURT. 

Royce  v,  Burt. 

machine^  at  the  price  aforesaid,  in  the  belief  that  said  repre« 
sentations  were  true,  and  in  part  payment  therefor  to  deliver 
to  the  plaintiff  the  carriage  mentioned  in  the  complaint,  and 
also  the  promissory  note  of  the  defendant,  bearing  dat«  upon 
that  day  for  the  balance  of  said  purchase  price,  to  wit,  for 
the  sum  of  $35,  due  in  three  months  from  the  date  thereof. 
That  each  and  every  of  said  representations  were  false,  and 
were  then  known  by  the  plaintiff  to  be  so ;  that  said  machine 
was  defective,  and  would  not  work,  and  was  at  the  time  of 
sale  entirely  worthless,  by  reason  of  which  the  said  sale  was 
fraudulent  and  void.  And  that  the  defendanf  immediately 
upon  the  discovery  thereof,  to  wit,  on  or  about  the  10th  day 
of  August,  1861,  notified  the  plaintiff  of  such  facts,  and 
offered  to  return  the  said  machine,  and  demanded  that  the  said 
plaintiff  should  return  the  said  promissory  note  to  the  defend- 
ant, and  remove  the  said  machine.  That  the  said  carriage 
being  at  that  time  lawfully  in  the  possession  of  the  defend- 
ant, he,  for  the  reasons  aforesaid,  retained  the  same,  and 
still  did  retain  the  same,  as  he  lawfully  might ;  which  said 
detention  was  the  conversion  referred  to  in  the  complaint, 
and  none  other  or  different. 

On  motion  of  the  defendant,  the  place  of  trial  was  changed 
from  Livingston  county  to  the  county  of  Genesee,  where  it 
was  tried  at  the  circuit,  in  June,  1862.  The  plaintiff  was 
nonsuited.  On  exceptions  heard  in  the  first  instance  at  the 
general  term,  in  the  8th  district,  in  September,  1862,  a  new 
trial  was  granted,  for  the  reasons  given  in  the  following 
opinion  by 

Davis,  J.  '^  This  action  was  tried  at  the  June  circuit, 
held  in  and  for  the  county  of  Genesee,  and  the  plaintiff  was 
nonsuited  at  the  trial.  The  action  was  brought  for  the  con- 
version of  a  carriage.  The  plaintiff  showed,  in  substance, 
that  in  July,  1861,  he  sold  and  delivered  \o  the  defendant, 
a  mowing  machine  for  the  pnce  of  $85,  and  took  in  payment 
therefor  the  carriage  in  question,  and  the  note  of  the  defend- 
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ant  for  $35.  That,  by  agreement  with  the  defendant,  he  left 
the  carriage  at  the  defendant's  carriage  house  a  few  weeks  ; 
and  that  afterwards  he  called  for  the  carriage,  and  the 
defendant  refused  to  allow  him  to  take  it  away.  The  plain- 
tiff also  put  in  evidence  the  docket  and  complaint  in  a  cer- 
tain suit  in  a  justice's  court,  brought  by  said  defendant 
against  him,  in  which  the  defendant  recovered  judgment 
against  the  present  plaintiff  for  the  sum  of  $35.69  damages, 
besides  costs,  (which  said  docket  and  complaint  are  fully  set 
out  in  the  case.)  The  counsel  for  the  defendant  moved  for 
a  nonsuit,  on  the  ground  that  the  record  of  the  former  judg- 
ment and  the  pleadings  introduced  by  the  plaintiff,  were  an 
estoppel  on  the  plaintiff  in  this  action,  and  conclusive  evi- 
dence that  the  title,  possession  and  right  of  possession  of  the 
carriage  in  question,  were  in  the  defendant;  and  not  in  the 
plaintiff,  at  the  time  of  the  commencement  of  this  action. 
The  court  granted  the  motion,  and  the  plaintiff's  counsel 
duly  excepted  to  the  decision.  It  is  obvious  that  the  pleader 
who  drew  the  complaint  in  the  justice's  court  intended  to 
state,  and  supposed  he  had  stated  facts  entitling  the  defend- 
ant to  rescind  the  contract  of  sale,  and  recover  back  the 
consideration  he  had  paid ;  but  it  is  equally  clear,  that  he 
failed  to  do  so.  He  does,  however,  state  factis  sufficient, 
under  the  proper  proofs,  to  entitle  the  plaintiff  to  recover  in 
assumpsit  for  a  breach  of  warranty.  If  the  plaintiff,  on  the 
trial  before  the  justice,  had  proved  the  alleged  warranty  and  a 
breach  thereof,  he  would  have  been  entitled  to  recover  such 
dama^  as  he  showed  himself  to  have  sustained,  notwith- 
standing the  erroneous  theory  on  which  his  complaint  pro- 
ceeds. I  am  not  able  to  see  any  thing  in  the  complaint  or 
docket  produced  to  show  that  this  was  not  the  case ;  and,  it 
is  clear  if  it  were,  the  judgment  would  be  no  estoppel  on  the 
plaintiff's  right  to  recover  in  this  action.  The  court,  how- 
ever, assumed  that  the  trial  in  the  justice's  court  proceeded 
upon  the  erroneous  theory  of  the  complaint,  and  that  the 
justice,  on  proof  sustaining  that  theory  only,  held  that  the 
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right  to  rescind  the  contract,  and  the  rescission  thereof,  were 
established,  and  rendered  his  judgment  accordingly.  If  this 
had  been,  in  fact,  the  case,  I  suppose  the  jadgment,  althongh 
erroneous,  would  have  been  conclusive  upon  the  parties, 
while  remaining  in  ftfU  force  and  effect ;  and  I  do  not  see 
why  the  defendant  would  not  have  been  at  liberty  to  show 
that  such  was  the  fact.  But  without  such  proof  I  think 
the  assumption  of  the  court  cannot  be  sustained,  and  for  the 
reason  above  suggested,  to  wit :  That  the  justice  would  have 
been  legally  bound,  upon  proof  of  the  warranty  and  its 
breach,  alleged  in  the  complaint,  and  damages  therefor,  to 
have  rendered  judgment  for  the  plaintiff,  notwithstanding 
the  other  allegations  of  the  complaint ;  and  it  is  impossible 
for  the  court  to  see  from  the  documents  produced,  that  that 
was  not  the  case.  I  think  the  true  view  of  the  case,  on  the 
limple  production  of  the  docket  and  complaint,  is,  that 
neither  party  was  estopped  thereby,  because  there  is  nothing 
in  them  to  show  the  questions  actually  litigated,  or  the 
grounds  and  proof  on  which  this  judgment  actually  passed  ; 
and  that  either  party  was  at  liberty  to  show  what  was  ac- 
tually tried  and  adjudged  before  the  justice ;  upon  which, 
when  properly  shown,  the  judgment  would  become  an  estop- 
pel, or  bar.  The  learned  justice,  I  think,  committed  an 
error  in  nonsuiting  the  plaintiff,  there  being  sufficient  evi- 
dence, independently  of  the  judgment,  to  entitle  the  case  to 
go  to  the  jury.  There  should  be  a  new  trial,  with  costs  to 
abide  the  event." 

The  second  trial  was  had  at  the  Q-enesee  circuit  in  March, 
1863,  before  Justice  Groveb  and  a  jury.  Jabin  W.  Bosworth 
was  called  and  sworn  as  a  witness  for  the  plaintiff,  and  testi- 
fied as  follows,  viz  :  '^I  know  the  parties  to  this  action.  I 
/was  an  acting  justice  of  the  peace  of  the  town  of  Bethany,  in 
this  county,  last  year,  and  have  been  for  six  years  past.  An 
action  was  tried  in  1861  between  these  parties,  before  me  as 
justice."     (The  witness  here  produced  the  docket  of  a  judg- 
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ment,  and  the  annexed  complaint  of  the  plaintiff  in  the 
action,  before  him,  between  the  said  parties,  and  furthermore 
said  :)  ''  This  is  the  original  docket  of  the  proceedings  and 
judgment  in  that  action,  before  me,  and  this  is  the  original 
complaint  of  the  plaintiff  therein."  The  said  docket  of  the 
proceedings  and  judgment,  and  the  said  complaint,  were  duly 
offered  in  evidence,  and  received  without  objection,  and  were 
read  to  the  jury.  They  were  entitled  in  a  suit  brought  by 
the  present  defendant,  against  the  present  plaintiff,  before  the 
said  justice.  The  complaint  in  that  suit  was  as  follows : 
^'The  plaintiff,  for  complaint  in  this  action,  says  that  hereto- 
fore, to  wit,  on  the  26th  day  of  July,  1861,  at  Bethany,  the 
said  plaintiff  purchased  of  him,  the  said  defendant,  at  his 
special  instance  and  request,  one  Empire  mowing  machine,  at 
and  for  the  contract  price  of  eighty-five  dollars.  That  the 
said  defendant,  as  an  inducement  to  this  plaintiff  to  pur- 
chase the  said  machine,  then  and  there  warranted  to  this 
plaintiff  that  the  said  machine  would  do  first  rate  work,  and 
was  as  good  a  machine  as  any  other  manufactured,  for  mow- 
ing grass ;  that  he  would  warrant  it  to  do  good  work ;  that 
he  had  sold  several  of  them  to  different  persons,  and  that 
they  all  did  good  work ;  and  that  it  was  a  good  machine  for 
the  purpose  for  which  it  was  intended  ;  that  this  plaintiff, 
relying  upon  these  representations  and  warranty,  then  and 
there  purchased  the  said  machine,  at  and  for  the  said  sum  of 
eighty-five  dollars ;  that  the  said  plaintiff  then  and  there,  for 
a  part  of  the  purchase  price  of  said  machine,  made,  executed 
and  delivered  to  the  said  defendant,  his  promissory  note,  in 
the  sum  of  thirty-five  dollars,  payable  to  John  S.  Royce  or 
bearer,  three  months  from  the  26th  day  of  July,  1861,  with 
use ;  that  the  said  defendant,  before  the  said  note  became 
due  and  payable,  for  a  valuable  consideration,  transferred 
the  same  to  Champion  Rogers ;  and  that  the  plaintiff  has 
actually  paid  the  said  sum,  thirty-five  dollars  and  interest 
due  thereon,  on  the  4th  day  of  November,  1861.  And  the 
plaintiff  further  says  that  the  representations,  statements  and 
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warranty  made  by  the  said  defendant  to  this  plaintiff  as 
aforesaid,  were  not  true.  That  the  said  machine  would  not 
do  first  rate  work,  but  in  truth  and  in  fact  it  would  not  cut 
or  mow  grass,  except  it  was  very  light ;  that  said  machine 
was  not  as  good  a  machine  as  any  other  manufactured  for 
mowing  grass,  but  was  greatly  inferior  to  m^ny  other  ma- 
chines, in  that  it  would  not  answer  the  purpose  for  which  it 
was  made,  and  for  which  the  plaintiff  purchased  it ;  that  the 
said  machine  would  not  do  good  work,  but  did  all  its  work 
poorly;  that  it  was  not  a  good  machine  for  the  purpose 
for  which  it  was  intended,  but  was  inferior  in  that  it 
could  not  be  used  in  cutting  heavy  grass.  The  plaintiff  fur- 
ther says  that  subsequently,  and  on  or  about  the  7th  day  of 
August,  1861,  at  Batavia,  he  demanded  of  him,  said  defend- 
ant, that  he,  the  defendant,  should  return  the  said  prom- 
issory note  to  him,  the  said  plaintiff,  and  take  away  the 
said  machine,  which  the  defendant  refused  to  do.  By  reason 
of  the  premises  aforesaid,  the  plaintiff  demands  judgment  for 
the  said  sum  of  thirty-five  dollars  and  sixty-nine  cents,  with 
interest  thereon  from  the  4th  day  of  November,  1861,  with 
costs  of  this  action/' 

The  witness  further  testified  that  he  had  the  minutes  of 
the  evidence  on  that  trial.  Being  asked  what  facts  were 
proved  on  that  trial,  before  him,  the  testimony  was  objected 
to  as  incompetent,  on  the  ground  that  the  party  could  not 
contradict  nor  alter  the  record  of  the  proceedings  before  the 
justice^  by  parol  testimony  of  what  transpired  before  him. 
Objection  overruled  by  the  court,  and  plaintiff's  counsel 
excepted  to  the  decision.  The  witness  thereupon  further 
testified  in  respect  to  the  proceedings  and  testimony  before 
him.  The  plaintiff  having  rested  his  case,  the  defendant's 
counsel  moved  for  a  nonsuit,  on  the  ground  that  the  plain- 
tiff had  not  established  a  cause  of  action.  The  motion  was 
granted  by  the  judge,  and  a  nonsuit  ordered  ;  and  the  plain- 
tiff's counsel  excepted.  And  from  the  judgment  entered  he 
appealed  to  the  general  term. 
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Ward  dt  AbboUj  for  the  appellant.  I.  Independent  of  the 
judgment  before  the  justice,  the  plainti£f'8  cause  of  action 
was  fully  made  out  on  the  trial.  The  record  of  the  former 
judgment  and  pleadings^  in  the  action  before  the  justice^ 
between  the  same  parties,  was  an  estoppel  on  the  defendant 
in  this  action,  and  conclusive  evidence  that  the  title,  posses- 
sion, and  right  to  the  possession  of  the  carriage,  was  in  the 
plaintiff  in  this  action,  and  not  in  the  defendant.  By  a 
careful  examination  of  the  complaint  in  the  action  before  the 
justice,  it  will  be  found  to  contain  a  cause  of  action,  and 
but  one  cause  of  action,  and  that  cause  of  action  is  for 
breach  of  warranty.  For  that  cause  of  action,  and  for  that 
alone,  the  plaintiff  in  that  action,  (who  is  the  respondent 
here,)  had  a  right  to  recover  his  damages,  and  such  recovery 
was  conclusive  evidence  that  the  title  to  the  carriage  was  in 
Boyce.  No  fraud  was  alleged,  nor  special  agreement,  under 
which  Burt  had  the  right  to  rescind,  and  recover  a  judg- 
ment, based  upon  such  rescission.  Where  there  is  a  mere 
warranty  without  fraud,  the  party  has  no  right  to  rescind. 
( Voorheea  v.  Earlj  2  Hillj  288.  Gary  v.  OrumaUy  4  id. 
625.  Sedgwick  on  Dam.  286,  and  notes,)  The  legal  and 
'conclusive  presumption  is,  that  the  judgment  rendered  by 
the  justice  was  for  the  amount  of  damages  proved  before  him 
for  the  breach  of  warranty,  and  was  based  upon  the  only  cause 
of  action  stated  in  the  complaint.  The  fact  that  the  amount 
of  dami^es  found  by  the  justice  just  equalled  the  note  in 
question  does  not,  cannot  overthrow  that  presumption. 

II.  The  court  erred  6vl  the  trial  of  this  action,  in  permit- 
ting the  defendant  (respondent)  to  prove,  under  objection, 
by  parol  testimony  what  transpired  before  thejustice,  for  the 
purpose  of  contradicting  the  record,  and  showing  that  the 
judgment  rendered  by  the  justice  was  for  a  different  cause 
of  action  than  the  one  stated  in  the  record.  The  record 
showed  a  judgment  for  a  breach  of  warranty.  The  parol 
proof  was  introduced  to  show  that  no  such  judgment  was 
rendered,  but  the  same  was  a  judgment  based  upon  the 
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rescission  of  a  contract  upon  the  ground  of  fraud.  The  record 
showed  one  thing;  the  parol  proof  was  intended  to  show 
another.  {Brintnall  v.  Fogter,  7  JVend.  103.  Boomer  v. 
Laine,  10  id.  525.  Hard  v.  SMpman,  6  Barb.  621,  627-9. 
Smith  V.  Compion,  20  id.  262,  268.  White  v.  i/atw, 
5  John.  351.  Po88on  v.  Brovm,  11  ic?.  166.  McLean  v. 
Hugarifiy  13  id.  184.  Dygert  v.  CoppernoUj  Id.  210. 
(7owcn  <fe  irt7r«  iVb^6«,  839, 1107,  and  following,  1110, 1114.) 
In  7  ^691(2.  103,  the  court  says :  ^'  It  would  be  dangerous  to 
permit  an  inquiry  into  the  evidence  and  proceedings  on  a  trial 
before  a  justice,  to  show  that  the  kind  of  judgment  rendered 
by  him  was  not  such  as  he  ought  to  have  rendered,  and  to  give 
effect  to  it  as  it  should  have  been,  rather  than  as  it  is." 
'^  Although  this  court  has  not  gone  so  far  [at  that  time]  as 
to  hold  a  justice's  judgment  a  technical  record,  they  have 
elevated  it  to  the  character  of  a  specialty.  It  is  declared  to 
be  as  much  a  specialty,  and  as  conclusive  between  the  parties 
as  a  judgment  of  this  court.''  In  4  DeniOy  414,  Bronson,  J. 
says :  '^  But  strictly  speaking  the  judgment  of  a  justice,  in 
a  case  of  which  he  has  jurisdiction,  is  much  more  than  equiv- 
alent to  a  specialty,  for  that  may  be  impeached  on  yarious 
grounds,  as  fraud  or  illegality.  Such  a  judgment,  however, 
while  unreversed,  is,  for  every  purpose,  as  conclusive  between 
the  parties  as  that  of  the  highest  court  of  record  in  the 
state."  In  6  Barb.  621,  Paige,  J.  says :  ^^  Since  the  adop- 
tion of  the  revised  statutes,  a  justice's  court  has  higher 
claims  to  the  rank  of  a  court  of  record,  and  the  docket 
therein  to  the  dignity  of  a  record,  *than  before  that  time. 
The  revised  statutes  require  every  justice  of  the  peace  to 
keep  a  book,  and  to  enter  therein  every  material  proceeding 
in  a  cause.  If  a  justice's  judgment  is  now  entitled  to  rank 
as  a  record,  the  rule  of  evidence  applicable  to  records  must 
be  applied  to  it.  If  it  is  more  than  a  specialty,  and  is  as 
conclusive  between  the  parties  as  a  judgment  of  the  highest 
court  of  record,  I  cannot  see  why  it  is  not  entitled  to  take 
its  rank  as  a  record.    If  it  is  to  be  deemed  a  record,  it  fol- 
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lows  that  it  cannot  be  contradicted  by  parol  evidence.  Even 
as  a  specialty,  to  which  at  least  it  is  equivalent,  parol  evidence 
is  not  admissible  to  contradict  it/'  Yon  can  identify  the 
subject  matter  of  a  former  suit  as  the  same  in  the  suit  pending, 
by  parol ;  as  in  this  case,  the  plaintiff  had  the  right  to  prove 
that  the  carriage  in  question  was  a  part  of  the  purchase  price  of 
the  mowing  machine.  Beyond  this  the  rule  does  not  go.  The 
impropriety  of  opening  a  record  of  a  justice's  judgment  to 
contradiction  or  alteration  by  parol,  is  manifest  when  we 
suggest  that  each  witness'  evidence  on  the  former  trial,  how« 
ever  numerous  the  witnesses  may  be,  thus  becomes  the  subject 
of  a  collateral  issue,  those  who  heard  it  given,  disagreeing  as 
to  its  purport,  &c.  The  opinion  of  Judge  Davis,  "  I  do  not 
see  why  the  defendant  would  not  have  been  at  liberty  to 
prove  that  such  was  the  fact,"  &c,  and  that  part  in  which  he 
says  that  neither  party  was  estopped  by  the  production  of 
the  docket  and  complaint,  &c.  was  mere  dicta.  This  point 
was  not  raised  on  the  first  trial ;  no  allusion  was  made  to  it  on 
the  argument  at  general  term,  by  counsel  on  either  side.  If 
the  point  had  been  raised  and  argued,  in  the  light  of  the 
authorities  above  cited,  we  cannot  doubt  what  the  opinion 
of  the  learned  judge  would  have  been. 

III.  The  court  erred  on  the  trial,  in  overruling  the  plain- 
tiff's objection  to  the  question  by  the  defendant's  counsel,  to 
wit:  Question,  '^Did  you  base  your  judgment  in  that  action 
before  you,  on  the  ground  that  the  plaintiff  in  that  action 
had  rescinded  the  contract?"  the  answer  being — ''I  did 
on  that  and  on  no  other  ground."  This  was  permitting  the 
justice  to  dive  down  into  the  secret  recesses  of  his  own  mind, 
and  give  his  reasons,  however  absurd  they  might  be,  for  his 
judgment,  to  bind  the  plaintiff;  whether  such  reasons  were 
supported  by  the  evidence  or  not.  The  impropriety  of  the 
rule  here  established  will  be  manifest,  if  we  suppose  the  cause 
to  have  been  tried  by  a  jury  of  twelve  men.  Would  it  be 
proper  to  inquire  of  each  and  every  juror,  the  reasons  for  his 
individual  verdict,  and  thus  raise  an  interminable  number 
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of  side  issues,  one  juror  basing  his  yerdict  on  one  thingy 
another  on  another,  and  so  on  ? 

IV.  The  court  erred  in  nonsuiting  the  plaintiff:  1st.  The 
plaintiff  had  fully  established  his  cause  of  action.  2d.  The 
record  showed  a  judgment  before  the  justice  for  one  cause  of 
action.  The  parol  testimony  of  the  justice  showed  a  judgment 
for  another  and  different  cause  of  action.  This  raised  a  ques- 
tion of  fact,  as  to  what  the  judgment  was  in  fact  based  upon, 
which  question  of  fact  should  have  been  submitted  to  the  jury. 

if.  H,  Pecky  for  the  respondent.  I.  The  questions  iuTolved 
in  this  appeal  are  res  adjttdicata  in  this  court.  The  legal 
principles  governing  the  disposition  of  the  cause  were  clearly 
settled  and  defined  by  the  general  term,  and  the  case  was 
tried  and  disposed  of  at  the  circuit  precisely  in  accordance 
therewith. 

II.  Independent  of  this  consideration,  however,  there  is 
abundant  authority  in  support  of  the  correctness  of  the  rulf> 
Ings  of  the  learned  justice  at  the  circuit.  1.  That  the 
plaintiff  was  correctly  nonsuited  upon  the  case  as  it  then 
stood,  will  scarcely  be  questioned.  The  evidence  established 
that  he  was  neither  the  owner  nor  entitled  to  the  possession 
of  the  carriage  at  the  time  of  the  conmiencement  of  his 
action.  His  claim  in  that  behalf  rested  exclusively  upon 
the  contract  between  the  parties  for  the  sale  of  the  mowing 
machine.  A  rescission  of  that  contract,  of  course,  effectually 
put  an  end  to  that  claim.  The  ^^  former  adjudication" 
before  Justice  Bosworth  determined  the  precise  question  that 
the  contract  was  rescinded  as  early  as  August,  1861,  three 
months  prior  to  the  commencement  of  this  action.  This  was 
a  direct  adjudication  upon  the  question,  by  a  court  of  compe- 
tent jurisdiction,  in  an  action  between  the  same  parties,  cmd, 
so  long  as  it  remains  in  full  force  and  effect,  is  entirely  con- 
clusive upon  the  parties.  Whether  right  or  wrong  is  wholly 
immaterial — its  correctness  cannot  be  coUcUeraUy  questioned. 
(2  FhU.  Ev,  ^h  ed.  p.  18,  n.  264.     Gardner  y.  Buckbee, 
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3  Cotoen,  120.  Wood  v.  Jackson^  8  Wend.  9.  Morgan  v. 
Plumb,  9  lU  287.  Ehle  v.  Bingham,  7  Sarft.  494  Do^y 
T.  Brown  J  4  Comst  71.  Ciw^fe  v.  Noyes,  4  -fffirw.  329. 
JFAi^e  V.  MerriU,  3  iS'cW.  352.)  (2.)  There  was  no  error  in 
the  mlings  at  the  circuit  in  the  admission  of  evidence.  No 
attempt  was  made  to  contradict  or  alter  the  record.  No  evi- 
dence was  offered  or  received  for  any  such  purpose.  Its  pur- 
pose and  effect  was  in  aid  and  explanation  of  the  record — to 
ascertain  a  fact  which  could  not  he  definitely  determined  hy 
an  inspection  of  the  record,  hy  reason  of  the  ambiguity 
patent  upon  the  face  of  the  complaint.  It  is  impossible  to 
give  any  legal  or  sensible  application  to  the  "record"  with- 
out first  ascertaining  what  questions  were  in  fact  tried  and 
determined  by  the  magistrate.  Under  the  complaint  these* 
might  have  related  to  either  of  two  "  theories"  of  the  case — 
the  recovery  of  damages  for  a  "breach  of  warranty"  or  of 
the  consideration  money  paid,  based  apon  a  rescission  of  the 
contract.  Parol  evidence  of  this  character  is  admissible  as 
to  any  record.  But  there  was  always  a  marked  distinction 
in  the  admission  of  parol  evidence  in  such  cases  between  pro- 
ceedings in  justices'  courts  and  those  in  courts  of  reoord. 
As  to  the  former  the  rule  of  exclusion  is  much  less  stringent 
than  as  to  the  latter.  The  reason  is  obvious,  and  is  well 
stated  by  Gardner,  J.  in  Campbell  v.  Butte,  (3  Comet  175.) 
"  In  these  courts  (justices'  courts)  the  pleadings  may  be, 
and  usually  are,  informal ;  and,  with  a  view  to  substantial 
justice,  courts  of  review  have  attached  far  more  consequence 
to  the  conduct  of  parties  and  the  proofs  made  by  them  on 
the  trial,  than  to  their  allegations."  As  to  justices'  judg- 
ments, at  least,  it  was  always  competent  for  a  party  to  show 
by  parol  evidence  what  questions  were  actually  litigated  on 
the  trial,  and  upon  what  grounds  the  action  was  in  fact 
determined.  This  doctrine  is  dijstinctly  recognized  and  ap- 
proved by  the  court  of  appeals  in  the  case  of  Doty  v.  Brown, 
(4  GorrM,  71.  See  also  Gardner  v.  Buckbee,  3  Cowen,  120 ; 
Burt  V.  Sternburghf  4  id.  559 ;  Young  v.  Bummell,  2  Hill, 
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478 ;  Briggs  v.  WellSy  12  Barb.  567 ;  1  Oreenleaf'a  Ev.  sec. 
530 ;  2  PUl  Ev.  Ath  ed.  p,  21,  n.  262 ;  /d.  pp.  106,  124; 
W^oofZ  V.  Jackson^  8  W^cwd.  9.) 

III.  If,  however,  the  court  should  not  agree  with  ug  in  the 
position  that  the  decision  of  the  general  term  should  control 
the  disposition  of  the  ca^e  upon  this  appeal,  we  submit  that 
the  record  itself  is  conclusive  against  the  plaintiff,  as  an 
estoppel.  Prima  facte  the  question  of  the  rescission  of  the 
contract  was  involved  in  that  adjudication.  This  is  the  dis- 
tinct '^  theory"  upon  which  the  plaintiff  by  his  complaint  in 
the  justice's  court  predicates  his  right  to  recover.  He  alleges 
no  other  right  to  recover  and  claims  no  other  relief  than  such 
as  is  applicable  solely  to  that  theory  of  the  case.  He  claims 
to  recover  and  does  in  fact  recover  the  precise  consideration 
paid.  He  neither  alleges  nor  seeks  to  recover  any  other 
^'  measure  of  damages."  If  the  question  of  rescission  was  in 
fact  in  controversy  and  passed  upon,  it  is  not  at  all  matenal 
to  inquire  whether  either  the  complaint  or  proof  was  defec- 
tive. The  conclusive  effect  of  the  adjudication  as  an  estoppel 
is  not  affected  by  any  such  consideration.  (1  Oreenleaf's 
Ev.  sec.  530.    Morgan  v.  Plumb^  9  Wend.  287.) 

By  the  Court,  E.  Darwin  Smith,  J.  When  this  case  was 
before  the  court,  at  general  term,  in  the  eighth  district,  it 
was  decided,  in  effect,  that  upon  the  face  of  the  record  of  the 
suit  in  the  justice's  court,  that  action  was  brought  to  recover 
in  assumpsit  for  a  breach  of  warranty.  The  complaint 
before  the  justice  was  in  writing,  and  there  was  no  appear- 
ance by  the  defendant,  and  no  defense  made  by  him.  Accord- 
ing to  this  decision,  which  is  the  law  of  the  case,  and  which 
we  think  clearly  correct,  the  record  of  the  judgment  imports 
a  judgment  upon  the  cause  of  action  stated  in  the  complaint ; 
that  is,  for  a  breach  of  warranty.  There  is  but  one  cause  of 
action  stated  in  the  complaint,  and  that  is  indivisible.  The 
judgment  must  be  deemed  a  judgment  rendered  upon  this 
complaint,  and  for  the  cause  of  action  therein  stated  and  set 
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forth.  The  suggestion  in  the  opinion  of  the  learned  judge 
who  gave  the  opinion  of  the  court,  that  neither  party  was 
estopped  by  the  record,  and  that  either  party  was  at  liberty 
to  show  what  was  actually  litigated,  or  the  grounds  and  proof 
on  which  the  judgment  actually  passed,  we  think  not  essen- 
tial to  the  decision  of  the  questions  then  before  the  court ; 
and  we  do  not  think  it  was  the  intention  of  the  court  defi- 
Ditively  to  pass  upon  that  question.  Regarding  the  question, 
therefore,  as  an  open  one,  we  think  the  suggestion  which  was 
followed  at  the  circuit  must  be  considered  a  mere  dicturriy 
and  the  question  open  for  our  consideration.  Certainly,  we 
would  not  assume  to  review  or  reconsider,  in  the  same  action, 
a  question  definitely  decided  by  our  brethren,  at  a  general 
term  in  any  other  district.  Parol  proof  was  received  at  the 
circuit,  under  the  objection  and  exception  of  the  plaintiff, 
showing  the. proofs  and  proceedings  before  the  justice,  on  the 
trial  of  the  action  in  which  such  judgment  was  rendered. 
The  question  is  therefore  distinctly  presented  upon  exception, 
for  our  decision,  whether  such  evidence  was  admissible.  We 
think  it  was  erroneously  received,  and  that  it  was  simply 
directed  to  contradict  the  record ;  and  that  this  was  as  inad- 
missible as  if  the  record  had  been  one  of  this  court,  or  of 
any  court  of  record.  It  is  undoubtedly  true  that  where, 
upon  the  face  of  the  record,  there  is  uncertainty  in  regard  to 
the  questions  which  might  have  been  litigated  upon  the  trial ; 
where  a  complaint  sets  out  several  causes  of  action,  as  under 
the  former  practice,  where  a  declaration  set  out  a  promissory 
note  or  bill  of  exchange,  and  the  common  counts ;  or  where 
a  trespass,  or  a  conversion  of  various  articles  of  personal 
property,  were  stated  in  such  general  language  as  to  embrace 
a  variety  of  trespasses,  or  make  proof  of  different  trespasses 
or  actions,  or  causes  of  action,  admissible  under  the  plead- 
ings, then  parol  proof  was  always  admissible,  and  is  clearly 
proper  where  a  record  is  set  up  or  given  in  evidence,  as  above, 
to  show  aliunde  the  real  question  litigated.  (8  Wend.  9. 
6  Oowen^  120.   3  Denio,  238.    4  Barb.  457.    Doty  v.  JBrotcm, 


852  OASES  IN  THE  SUPREME  COURT. 

Boyoe  9.  Burt. 

4  N.  T.  Rep,  480.)  In  the  case  of  Toung  v.  Bummellj  (2 
Hilly  481,)  Judge  Beardsley  states  the  role  as  follows  : 
'^  The  record  must  show  that  the  same  matter  might  have 
come  in  questioa  on  the  former  trial ;  and  the  fact  that  it 
did  come  in  question,  may  be  shown  by  proof  aliunde.  For 
example,  when  the  suit  is  upon  a  promissory  note,  and  the 
defendant  shows  a  record  where  the  declaration  contained  the 
money  counft,  he  may  then  call  witnesses  to  prove  that  the 
note  was  given  in  evidence,  and  its  validity  tried  in  that 
action."  This  case  states  the  rule,  I  think,  correctly.  By 
this  rule  the  pleadings  must  warrant  the  evidence  in  respect 
to  the  cause  of  action  in  question.  In  this  case  the  com- 
plaint was  in  assumpsit,  as  we  have  seen,  upon  a  contract  of 
warranty.  No  fraud  is  charged  in  it.  Evidence  of  fraud 
would  have  been  inadmissible  under  the  complaint.  Proof 
oi  fraud  was  not  proof  of  the  complaint.  The  evidence 
which  the  justice  was  properly  entitled  to  receive,  was  evi- 
dence to  prove  the  facts  stated  in  the  complaint.  Proof  of 
any  other  cause  of  action  did  not  sustain  the  complaint, 
and.  the  plaintiff  was  not  entitled  to  recover  upon  any  such 
proof.  If  such  proof  was,  in  fact,  given,  it  was  outside  ' 
of  any  issue  pending  before  the  justice ;  and  he  had  no 
right  to  render  any  judgment  thereupon ;  and  particularly 
as  the  defendant  did  not  appear  to  waive  the  objection. 
It  may  be  that  the  defendant  was  content,  upon  seeing  the 
complaint,  to  let  the  plaintiff  recover  for  a  breach  of  the  war- 
ranty. It  would  be  a  fraud  upon  him  to  let  the  plaintiff, 
upon  such  a  complaint,  recover  upon  another  distinct  cause 
of  action.  It  is  a  fundamental  rule,  that  the  proof  to  war- 
want  a  recover,  must  be  secundum  allegata.  Courts,  when 
the  parties  appear,  often  amend  the  pleadings,  on  •the  trial, 
60  as  to  enlarge  the  issues ;  but  a  new  cause  of  action  cannot 
be  proved  without  such  amendment  of  the  pleadings,  in  any 
case.  The  amendment  is  necessary  to  sustain  the  verdict 
and  judgment.  Holding,  as  we  are  bound  to  do,  linder  the 
decision  of  this  case  by  the  general  term  of  the  eighth  dis- 
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trict,  that  but  a  single  cause  of  action  was  stated  in  the  com- 
plaiat  before  the  justice,  it  would  be  in  conflict  with  sound 
principle  to  receive  proof  that  such  judgment  was,  in  fact, 
rendered  upon  proof  of  another  distinct  cause  of  action. 
We  are  bound  to  hold  that  the  judgment  was  rendered  upon 
due  proof  of  the  cause  of  action  stated  in  the  complaint.  It 
was,  therefore,  error  in  the  circuit  judge  to  receive  proof  that 
the  judgment  was  rendered  upon  proof  establishing  fraud  in 
the  sale  of  the  mowing  machine. 

The  nonsuit  must  therefore  be  set  aside,  and  a  new  trial 
granted,  with  costs  ^to  abide  the  event. 

Judgment  accordingly. 

[MovBoa  QnriBAii  Tsbm,  Jane  1, 1868.    £,  DmnHm  Smiih,  Johtum,  and 
Jama  C,  Smith,  JnsUcea.] 


NioHoiiS  V8.  Baik. 

Where,  upon  a  trial  in  a  JnBtice's  conrtj  a  deed  of  real  estate  is  offered  in  eyi- 
dsncei  not  to  establish  a  title  to  land,  but  to  show  the  performance  of  a 
condition  precedent  to  the  defendant's  liability  npon  the  instrument  sued 
on,  the  Jostioe  should  recetre  the  deed,  the  same  as  other  eTidenoe,  and  re- 
tain jnrisdicUon  of  the  cause. 

THIS  action  originated  in  a  justice's  court,  and  was  brought 
to  recover  $25,  subscribed  to  a  paper  of  which  the  fol- 
lowing is  a  copy : 

^^In  consideration  of  one  dollar,  to  us  in  hand  paid,  receipt  t 
of  which  is  hereby  acknowledged,  and  for  other  good  and 
sufficient  reasons,  we  hereby  a^ee,  severally,  to  pay  to  Hosea 
Nichols,  or  his  order,  the  sum  set  opposite  our  respective 
names,  &c.  on  condition  that  said  Nichols  shall  purchase  the 
mill  property  and  water  power,  in  the  village  of  Fort  Miller, 
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owned  by  the  heirs  of  the  late  Barent  and  John  B.  Bleecker, 
&c,  and  improve,  and  bring  said  water  power  into  use." 

The  complaint,  after  setting  forth  the  said  agreement, 
averred  due  performance  of  the  conditions  precedent.  The 
answer  denied  all  the  allegations  of  the  complaint. 

On  the  trial,  after  proving  and  reading  the  foregoing 
instrument,  the  plaintiff  offered  in  evidence  a  deed  of  the 
water  power  property  at  Fort  Miller  to  the  plaintiff,  from 
the  heirs  of  Barent  and  John  R.  Bleecker,  which  was 
objected  to  by  the  defendant,  on  the  ground  that  it 
brought  in  question  the  title  to  real  estate,  which  title 
the  defendant  disputed,  and  that  this  ousted  the  justice  of 
his  jurisdiction.  The  justice  sustained  the  objection,  and 
on  the  defendant's  motion,  dismissed  the  action/  for  want  of 
jurisdiction. 

On  appeal,  the  county  court  of  Washington  county  sus- 
tained the  ruling  and  affirmed  the  judgment.  The  plaintiff 
appealed  to  this  court. 

Job  O.  Sherman^  for  the  plaintiff. 

Ja$.  8.  Ooofiy  for  the  defendant 

By  the  Courts  Jamss,  J.  The  purchase  of  the  mill  prop- 
erty and  water  power  in  the  village  of  Fort  Miller,  owned  by 
the  heirs  of  Bleecker,  its  improvement,  and  bringing  the  water 
into  use,  were  conditions  precedent  to  a  right  of  action  on 
the  instrument  sued  on.  Such  purchase  could  only  be  by 
deed,  and  therefore  that  instrument  was  the  best,  if  not  the 
only,  admissible  evidence  of  such  purchase. 

In  averring  due  performance  of  all  the  conditions  prece- 
dent, the  plaintiff,  in  legal  effect,  asserted  the  purchase  of 
said  mill  property  and  water  power ;  and  the  general  denial 
in  the  answer  necessarily  put  in  issue  that  purchase,  and  thus 
the  plaintiff  was  put  to  the  proof  thereof. 
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The  59th  section  of  the  code,  which  is  a  substantial  tran- 
script of  2  B,  8,  237,  '§  63,  declares  that  '^  in  actions  com- 
menced in  a  justice's  court,  if  it  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  real  property  is  in 
question,  and  such  title  is  disputed  by  the  defendant,  the 
justice  shall  dismiss  the  action,''  &c. 

Other  sections  of  the  code  provide  for  dismissing  the  action 
where  title  shall  be  pleaded.  The  purpose  of  the  statute  is 
that  a  justice  of  the  peace,  shall  not  in  any  case  have  juris- 
diction to  try  a  disputed  title  to  real  property.  But  did  it 
appear  on  this  trial  from  the  plaintiff's  own  showing  that 
the  title  to  real  property  was  in  question  ?  It  seems  to  me 
that  it  did  not.  A  deed  of  real  estate  was  introduced  in 
evidence,  no^to  establish  a  title  to  land,  for  that  was  not  the 
issue,  but  to  show  the  performance  of  a  condition  precedent 
to  the  defendant's  liability  upon  the  instrument  which  was  the 
foundation  of  the  action.  That  condition  precedent  was, 
that  the  plaintiff  should  purchase  certain  property  owned  by 
certain  heirs.  And  a  purchase  from  them  was  a  performance, 
even  though  they  had  but  an  imperfect  title.  It  was  the 
purchase  from  said  heirs,  and  not  the  extent  or  validity 
of  their  title,  which  was  the  fact  sought  to  be  established  by 
the  introduction  of  the  deed  in  evidence ;  although  I  do  not 
mean  to  admit  that  it  would  make  any  difference  even  had 
the  plaintiff  tried  to  establish  a  perfect  title. 

It  was  said  in  Main  v.  Cooper y  (25  N,  Y,  Rep,  184,)  that 
'Mn  all  cases  when  deeds  or  paper  evidences  of  title  to  real 
estate  are  introduced  before  a  justice  of  the  peace,  he  is  enti? 
tied  to  consider  the  purpose  for  which  they  are  introduced. 
If  they  are  merely  introduced  incidentally,  to  establish  some 
collateral  fact  not  involving  any  title  to,  or  interest  in  lands, 
he  is  to  receive  them  like  other  evidence." 

It  was  in  this  light  that  the  justice,  on  the  trial  of  this 
cause,  should  have  permitted  the  introduction  of  the  deed. 
It  did  not  put  in  question  any  title  to,  or  interest  in,  lands. 
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The  title  was  collateral  to  the  main  issue  on  trial,  and  there-    # 
fore  the  deed  should  have  been  received  as  other  evidence, 
and  jurisdiction  of  the  cause  retained. 
Judgment  of  the  county  court  and  justice  reversed. 

[Clivton  Gbnxbal  Tbbv,  July  12,  1864.    Potter^  Bocket,  Jamet  and  Sote- 
krans,  Justices.] 


BoxANNA  Smith  t;^.  Joel  Gabdneb. 

Where  S.,  prerioos  to  his  marriagei  mortgaged  certain  property  to  secure  the 
payment  of  the  purchase  money,  a  portion  of  the  mortgage  money  heing, 

.  by  the  condition  of  the  mortgage,  agreed  to  be  paid  to  ezttnguiah  a  prior 
mortgage  on  the  premises ;  and  upon  a  foreclosure  of  the  first  mortgage, 
in  chancery,  the  premises  were  sold  by  a  master,  and  conTeyed  to  a  pnr« 
chaser  from  whom  the  defendant  derived  title  thereto ;  B^eld  that  the  cir- 
cumstance that  the  wife  of  8.  was  not  made  a  party  to  the  foreclosure  suit 
was  not  sufficient  to  enable  her  to  maintain  ejectment  for  her  dower ;  her 
remedy,  if  any,  being  by  an  action  to  redeem. 

While  a  mortgage  is.  in  equity,  a  mere  lien,  it  is  still  such  a  lien  that  on  a 
foreclosure  it  ripens  into  a  title,  extinguishing  that  of  the  mortgagor. 
And  this  not  only  in  fiivor  of  the  mortgagee,  but  also  of  the  purchaser  at 
the  foreclosure  sale,  and  of  all  persons  afterwards  claiming  under  him. 

If  the  mortgagee  enters  under  a  foreclosure,  or  after  forfeiture  of  the  estate,  , 
and  by  virtue  of  his  rights  as  mortgagee,  the  right  of  dower  of  the  mort- 
gagor's wife  must  yield  to  the  mortgagee's  superior  title ;  for,  as  against 
the  title  under  the  mortgage,  the  widow  has  no  right  of  dower,  and  the 
equity  of  redemption  is  entirely  subordinate  to  that  title. 

If  the  mortgagee  enters  under  a  foreclosure,  he  is  in  under  his  mortgage. 

The  interest  remaining  in  the  mortgagor  is  an  equity,  which  the  foreclosure 
cuts  off;  leaving  the  title  conveyed  by  the  mortgage,  absolute. 

APPEAL  from  a  judgment  of  nonsuit.  The  action  was 
ejectment,  brought  by  the  plaintiff  to  recover  her  dower 
in  certain  lands  of  which  her  husband,  Sheldon  B.  Smith, 
was  seised  during  coverture.  He  purchased  the  premises  on 
the  1st  of  April,  1836,  of  one  Henshaw,  and  took  a  convey- 
ance thereof,  subject  to  a  prior  mortgage,  given  bv  Henshaw 
fof  the  purchase  money,  giving  back  a  mortgage  to  Henshaw, 
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to  flecure  the  purchase  monej,  and  stipulating  to  pay,  as  a 
part  of  such  purchase  moneji  the  amount  due  upon  the 
prior  mortgage.  Afterwards,  and  on  the  13th  day  of  Octo- 
ber, 1836,  Sheldon  B.  Smith  was  married  to  the  plaintiff, 
who,  with  her  husband,  went  to  reside  on  the  premises. 
They  both  resided  on  and  occupied  the  same  for  about  three 
years.  During  that  period,  the  first  mortgage  remaining 
unpaid,  the  holder  thereof  filed  a  biU  in  chancery,  to  foreclose 
the  same ;  making  Sheldon  B.  Smith  a  party,  but  not  his 
wife,  A  decree  of  foreclosure  was  obtained,  and  the  prem- 
ises were  sold  under  the  same,  by  a  master,  and  conveyed  to 
the  purchaser.  The  report  of  sale  having  been  confirmed, 
Smith  and  his  wife  left  the  premises,  and  Smith  died  in  1861. 
The  defendant  acquired  his  title  to  the  premises  under  such 
foreclosure,  and  was  in  possession. 

The  justice  before  whom  the  cause  was  tried,  at  the  cir- 
cuity held  that  the  action  could  not  be  maintained,  by  the 
plaintiff,  and  directed^  a  nonsuit  to  be  entered. 

« 

T.  HastxngBy  for  the  appellant.  I.  Under  the  laws  of 
this  state  there  is,  there  can  be,  no  such  thing  as  an  '^  equity 
of  redemption,"  in  mortgage  cases,  except  where  the  mort- 
gi^ee  is  in  possession  under  the  mortgage  without  fore- 
*closura  1.  The  term  '^  equity  of  redemption*'  is  a  mere 
creature  of  the  English  courts  of  equity,  arising  from  the 
Ei^lish  law  of  mortgages ;  and  it  is  utterly  inconsistent  with, 
and  wholly  repugnant  to,  our  laws  on  that  subject.  2.  By  the 
English  law,  the  mortgage  passed  to  the  mortgagee  a  condi- 
tional title,  liable  to  become  absolute  as  a  legal  estate  in  the 
mortgagee,  on  the  non*performance  of  the  defeasance  clause. 
No  foreclosure  or  sale  was  necessary,  or  possible.  (2  Botw. 
Law  Die.  title  Mortgage^  p.  189.  1  Watta,  140.  2  Bl  Com. 
158.)  3.  The  "equity  of  redemption"  known  by  the  English 
chancery  was  an  equitable  right  to  redeem  a  forfeited  estate^ 
that  is,  an  estate  of  which  the  mortgagor  was  absolutely 
divested  J  by  forfeiture^  and  which  had  become  vested  in  the 
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mortgagee  by  a  legal  and  absolute  ownerehip.  Under  certain 
circumstances,  courts  of  equity  would  direct  a  reconveyance, 
but  not  a  cancellation  of  the  mortgage.  (1  Bouv,  Law  Die 
473,  title  Equity  of  Redemption,)  The  remedy,  in  all  such 
cases,  was  by  reconveyance,  and  not  by  an  extinguishment  of  the 
mortgagee's  estate.  Hence  the  redemptioner  held  as  purchaser 
only,  of  the  mortgagee's  title,  which  had  become  a  legal  sei- 
sin. (2  Chancery  Cas.  22.  1  Vern.  33,  190.  John.  Chan. 
30,  before  the  revised  statutes.)  4.  Under  such  a  system,  a 
widow  might  redeem,  because  her  husband,  having  parted 
with  his  seisin  by  the  mortgage,  there  was  nothing  of  which 
she  could  be  endowed,  but  an  equity,  whether  of  redemption 
or  otherwise.  The  husband  had  nothing  else  with  which  he 
could  endow  her.  (1  Bouv,  473,  and  the  authorities  therr 
cited.  2  Blk.  Com.  158,  159.)  Such  was  also  the  law  ol 
this  state  prior  to  the  adoption  of  the  revised  statutes ;  except 
as  previously  modified  by  the  prior  system  of  foreclosure. 
Notwithstanding  these  provisions,  ejectment  might,  at  any 
time  after  forfeiture,  be  brought  upon  the  ground  that  the 
mortgagee  held  the  legal  seisinj  as  a  base  fee,  become  abso- 
lute. The  mortgagor's  interest,  then,  was  only  a  right  of 
defeasance  before  forfeiture,  and  after  forfeiture  a  mere  equity 
of  redemption  under  the  rules  of  the  English  chancery. 
(See  next  head.)  5.  But  the  revised  statutes,  by  limitii^ 
the  rights  of  mortgagees,  by  prohibiting  ejectments,  by 
compelling  foreclosure  and  sale,  by  compelling  the  payment 
back  of  any  surplus,  by  making  the  mortgagee  in  possession 
a  mere  trustee  of  the  rents  and  profits,  have,  in  effect, 
entirely  subverted  and  changed  the  English  theory.  So  that 
the  seisin  under  our  present  law  is  not  affected  by  the  mort- 
gage, and  remains  in  the  mortgagor  until  after  forclosure  and 
sale  and  title  effected  under  it.  (2  Paige,  586,  68 ;  5  WencL 
603.  2  Barb.  Ch.  119.  1  Smith,  9.  1  Barb.  S.  C.  R.  399.) 
As  to  former  rules,  see  11  John.  534  ;  6  id.  290  ;  15  id.  319 ; 
7  id.  376;  5  John.  Ch.  570.  6.  The  very  elementary  idea 
of  a  "  redemption "  involves  the  proposition  for  which  we 
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contend ;  that  is^  it  means  to  get  back  something  which  had 
passed  out  of  our  hands  which  ought  to  be  reconveyed.  It 
is  derived  from  the  Latin  word  "6w«"  with  the  prefix  "re," 
or  in  English  "r«e2/'  meaning  to  purchase  back  or  to  repur- 
chase, {See  Webster's  Die.)  7.  Under  our  system,  a  mort- 
gage is  a  mere  power  in  trust,  coupled  with  an  interest,  and 
therefore  irrevocable  to  dispose  of  the  estate ;  and  until  that 
power  is  executed^  the  estate  remains  in  the  hands  of  the 
grantor  of  the  power,  subject  only  to  the  execution  of  the 
power ;  and  this  power  can  only  be  executed  in  pursuance  of 
the  law  of  foreclosure.  8.  The  idea  that  Mrs.  Smith,  in 
this  case,  was  entitled  to  an  inchoate  right  of  dower  attached 
only  to  a  right  of  redemption^  is  simply  absurd.  At  the 
time  of  her  marriage,  her  husband's  right  in  the  premises  was 
first,  a  fee,  then  a  right  to  txtingv4,sh  the  power ^  and  not  a 
right  of  redemption.  He  held  the  fee,  and  not  a  mere  equity. 
(4  Kent,  161 ;  1  Gaines'  Cos.  in  Er.  47 ;  6  John.  290 ;  aU' 
before  the  revised  statutes.) 

II.  It  conclusively  follows,  that  as  the  husband  of  the 
plaintiff,  at  the  time  of  the  marriage,  was  seised  in  fee  of 
the  premises,  that  being  an  "  estate  of  inheritance,"  the  wife's 
inchoate  right  of  dower  instantly  attaches  to  the  freehold. 
(3  B.  S.  5th  ed.  31,  §  1.  7  KerU's  Com.  50.  8  Barb.  618. 
20  N.  Y.  Rep.  412.)  1.  This  section  provides  that  a  "  widow 
shall  be  endowed  of  the  third  part  of  all  lands  whereof  her 
husband  was  seised,  of  an  ^  estate  of  inheritance'  at  any  time 
during  the  marriage."  (4  Kent's  Com.  50.  8  Barb.  618.) 
2.  Unless,  therefore,  there  is  some  other  limitation  of  this  right, 
Mrs.  Smith's  inchoate  right  of  dower  attached  to  the  seisin 
of  her  husband  at  the  time  of  the  marriage.  Of  this  there 
can  be  no  possible  doubt.  3.  The  only  possible  limitation 
of  this  right,  if  found  at  all,  must  be  found  in  section  4  of 
the  same  title.  Section  5  relates  only  to  purchase  money  • 
mortgages.  But  both  provisions  are  analogous.  4.  Section 
4  provides  first,  that  the  widow  shall  be  entitled  to  dower 
against  "  every  person  except  the  mortgagee  and  those  claim- 
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ing  under  him/'  5.  Who  is  a  mortgagee  ?  Not  the  maa 
who  has  bought  in  the  premises  under  the  '^  power  of  sale." 
He  holds  as  purchaser  of^  and  under  the  mortgagor  whose 
interests  are  conveyed  to  him  only  by  force  of  the  power. 
He  cannot  sustain  the  character  of  mortgagee  after  the  exe- 
cution of  the  power ;  and  if  he  perfect  title  in  himself  by 
foreclosure,  he  does  not  hold  under  the  mortgage,  but  under 
a  grant  from  the  mortgagor,  by  virtue  of  the  power ;  and 
not  in  any  other  capacity.  6.  'What  is  it  to  "cZam  under 
the  mortgage  ?''  He  holds  no  title,  no  seisin;  it  cannot, 
therefore,  mean  to  derive  title  through  him  as  its  source. 
After  foreclosure  and  sale,  he  becomes  the  purchaser;  and 
ceases  to  be,  or  rather  drops  the  character  of,  mortgagee.  It 
simply  means  a  claim  to  the  mortgage  itself  while  in  esse, 
as  a  mortgage  unpaid  and  in  full  force  as  a  power.  7.  The 
simple  and  plain  meaning  of  section  4,  therefore,  is,  that  the 
dower  right  shall  not  override  the  power.  Section  6,  in  re- 
gard to  the  widow's  right  in  the  surplus,  fully  confirms  this 
view.  8.  While  the  mortgage  existed  she  could  not  defeat 
the  debt.  But  if  the  debt  was  paid,  the  mortgage  is  no 
longer  in  her  way.  Her  inchoate  right  of  dower  was  a  lien 
upon  the  fee,  as  much  as  a  judgment  would  have  been.  She 
had  a  right  to  protect  her  lien  by  paying  off,  or  buying  in 
the  mortgage.  {Denton  v.  Nanny,  8  Barb.  618.  1  Story's 
Eq.  §  629,  and  ante,  note  1.) 

III.  The  dower  right  of  Mrs.  Smith  has  not  been  extin- 
guished by  the  foreclosure ;  she  therefore  has  a  legal  seisin 
in  dower.  1.  She  was  a  necessary  party  to  the  foreclosure. 
This  was,  it  is  true,  a  mortgage  given  prior  to  the  marriage ; 
but  the  wife's  right  to  be  made  a  party  stands  on  the  same 
principle  as  if  it  were  a  purchase  money  mortgage.  The 
provisions  of  sections  4  and  5  are  in  this  respect  identical. 
2.  K  her  inchoate  right  of  dower  attached  to  the  fee,  as  has 
been  shown,  it  was  a  legal  and  not  merely  an  editable  lien. 
She  could  not  be  deprived,  without  being  made  a  party,  any 
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more  than  could  a  judgment  creditor.  3.  But  the  authorities 
on  this  point  are  conclusive.  (See  10  Paige,  67 ;  8  Barb.  622.) 

lY.  By  the  foreclosure  and  sale,  the  purchaser  and  his 
grantees  acquired  only  the  estate  of  her  husband.  And  the 
mortgage  is  paid  out  of  the  husband's  separate  estate,  ex- 
hausted and  forever  extinguished ;  and  it  cannot,  under  any 
pretense,  be  reinstated.  1.  It  must  be  assumed  as  a  legal 
implication,  that  the  purchaser  at  the  sale  knew,  of  ought  to 
have  known,  which  is  the  same  thing,  that  he  was  buying 
ofUy  the  husband's  interest.  Neither  the  purchaser  nor  any 
of  his  grantees  can  plead  ignorance  of  the  law.  The  mort- 
gage is  canceled ;  and  the  defendant  cannot  assume  the  posi- 
tion of  the  creditor  of  the  plaintiff.  2.  A  man  buying  under 
a  forced  sale,  only  gets  the  rights  of  the  party  whose  interests 
are  actually  sold.  The  presumption  is  that  he  intended  only 
to  buy  the  interest  of  the  man  whose  rights  are  actually  sold. 
3.  The  debt  is  paid  by  the  purchase ;  and  there  is  nothing  to 
redeem. 

Y.  There  is  nothing  in  the  idea  of  a  mortgagee  in  possession. 
No  mortgagee,  as  such,  was  ever  in  possession.  The  pur- 
chaser did  not  get  possession  as  mortgagee,  but  as  purchaser 
under  the  power  of  sale.  If  a  man  has  a  power  of  sale 
against  two,  and  executes  it  only  as  against  one,  and  the  power 
is  thereby  exhausted,  he  cannot  revive  it  as  against  the  other. 

YI.  The  plaintiff's  right  to  judgment  is  therefore  complete. 

Wakeman  <t  Bryan,  for  the  respondent.  This  action 
was  tried  as  a  strict  common  law  suit  for  dower,  and  no  effort 
was  made  by  the  plaintiff  to  change  the  issues  on  the  trial. 
The  whole  theory  of  the  plaintiff  is  in  utter  hostility  (o  both 
the  mortgages  hereafter  referred  to.  She  seeks  to  ignore 
them  ;  not  to  redeem  them.  The  plaintiff  married  Sheldon 
B.  Smith,  October  13,  1836,  and  Smith  died  January  25, 
1861.  Smith  received  his  deed  April  1, 1836,  and  gave  back 
a  purchase  money  mortgage  for  $3791,  which  has  never  been 
paid;  and  he  bought,  also,  expressly  subject  to  a  prior  pur- 
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chase  money  mortgage  executed  by  Benjamin  Henshaw^  May 
1,  1834;  for  $2000.  The  Henshaw  mortgage  was  duly  fore- 
closed in  chancery,  by  decree,  granted  March  23,  1839,  Shel- 
don B.  Smith  (but  not  his  wife)  being  made  a  party.  The 
land  was  sold  by  a  master,  July  10, 1839,  to  one  Wilcox ;  and 
Smith  surrendered  up  the  possession  to  Wilcox,  who  entered 
thereupon.  The  defendant  claims  under  Wilcox,  and  Wil- 
cox, or  his  subsequent  grantees,  have  continued  in  the  actual 
possession  of  such  premises  ever  since ;  coveriog  a  period  of 
nearly  twenty-five  years. 

I.  Sheldon  B.  Smith  has  no  such  seisin  as  would  entitle 
the  plaintiff  to  her  dower.  The  interest  of  the  husband,  in 
case  of  a  mortgage  for  the  purchase  money  executed  simulta- 
neously with  the  deed,  gives  no  right  to  dower  as  against  the 
mortgagee,  and  persons  making  title  under  him.  (4  Kenfs 
Com.  45.  Jackson  v.  Detoitt^  6  Cowerif  316.  Jackson  v. 
Auaitn^  15  John.  477.  Stow  v.  Ttffty  Id.  458.  WiUarda 
Eq.  Jurisprudence,  434-437.  1  Cowen,  479.  6  id.  316. 
Cunningham  v.  Knight,  1  Barb.  406.)  The  deeds  and  mort- 
gages being  given  and  recorded  at  the  same  time,  raise  of 
themselves  a  presumption  that  the  latter  were  given  for  the 
purchase  money.  {Kettle  v.  Van  Dyck,  1  Sand/.  Chan. 
76,  cited  and  approved.     1  Barb.  S.  C.  B.  406.) 

II.  If  Mrs.  Smith  were  entitled  to  dower  in  the  equity  of 
redemption,  it  is  simply  on  the  ground  that,  until  foreclosure 
or  entry,  the  mortgagor  held  the  legal  title ;  but  her  estate 
was  subject  to  the  incumbrance  and  was  defeated  by  its  l^al 
enforcement.  Says  Chancellor  Kent :  ^^If  the  mortgage  was 
executed  on  a  purchase  be/ore  marriage,  and  the  husband 
releases  the  equity  after  the  marriage,  the  wife's  right  of 
dower  is  entirely  gone.''  If  it  be  conceded  that  generally  a 
widow  is  entitled  to  dower  in  the  equity  of  redemption  of  an 
estate  mortgaged  by  her  husband  before  coverture ;  yet  we 
most  confidently  insist  that,  within  all  the  authorities,  she 
cannot  enforce  her  claims  at  law  against  the  mortgagee  or 
those  claiming  under  him.    And  if  there  has  been  an  entry, 


EBIE— SEPTEMBER^  1864.  363 


Smith  9.  Gardner. 


after  forfeiture,  or  the  equity  has  been  released,  &c,  the 
widow  is  not  entitled  to  recover  at  law.  (Van  Dyne  v. 
Tkayre,  19  Wend.  162.  Same  v.  Same,  14  id.  233.  Eaton 
V.  SimondSy  14  Pick,  98.)  Th6  attention  of  the  court  is 
particularly  called  also  to  Wheeler  v.  MorriSy  (2  Bo8w.  630.) 
Each  of  the  two  purchase  money  mortgages  is  a  subsisting 
title  after  entry,  and  we  may  claim  under  both.  When  the 
mortgagee  ohtaina  possession,  he  is  regarded  as  the  real 
owner  of  the  property.  Bays  Selden,  justice,  in  Mills  v.  Van 
Voorhies,  (20  JV;  7.  Rep.  416,)  "The  mortgagee,  until  he 
obtains  possession,  has  only  a  lien  or  charge  on  the  land,'' 
&Q.  See  also  note  in  case  of  Hinds  v.  Ballon,  lately  decided 
in  the  supreme  court  of  New  Hampshire,  at  page  126,  Amer. 
Law  Beg.  for  Dec.  1863,  (vol  3,  M.  2.)  In  the  case  of 
Bell  y.  The  Mayor  of  N.  Y.  (10  Paige,  64,)  it  appears  to 
have  been  conceded  by  the  eminent  counsel  for  Mrs.  Bell,  that 
if  there  had  been  a  foreclosure,  release  or  entry  after  forfeit- 
ure, in  the  lifetime  of  the  htisband,  so  that  he  did  not  die 
seised  of  the  equity  of  redemption,  the  inchoate  right  of  the 
wife  did  not  become  consummate.  Bell  died  seised  and  in 
actual  possession.  And  the  opposing  counsel  stated  (argu- 
endo) that  it  was  admitted  that  if  there  had  been  a  decree 
of  foreclosure  in  the  husband's  life  time,  it  would  have 
barred  Mrs.  Bell's  dower.  The  vice  chancellor  was  evidently 
of  that  opinion ;  and  although  the  chancellor  did  not  decide 
that  precise  point,  they  both  agreed  that  the  legal  title  under 
the  mortgage  was  superior  to  the  legal  right  of  the  mort- 
gagor's widow  to  dower.  It  is  clear  that  the  chancellor  recog- 
nizes (  p.  68)  a  broad  distinction  between  a  case  like  this  and 
that  of  Mrs.  Bell,  ^' whose  equitable  right  (he  said)  was  actu- 
ally vested  in  her  by  the  death  of  her  husband  in  possession 
of  the  premises." 

III.  Robinson  v.  Ryan,  (26  N.  F.  Rep,  325,)  affirming 
the  doctrine  decided  in  Jackson  v.  Bowen,  (7  Cowen,  13,) 
settles  the  principle  that  where  the  purchaser  at  a  foreclosure 
sale  does  not,  owing  to  some  irregularity,  get  an  absolve 
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title  to  the  premises  by  his  parchase ;  yet  the  proceedings  in 
foreclosure,  and  his  parchase  under  the  aame^  operate  as  aa 
assignment  of  the  mortgage,  and  that  sach  purchaser  gets  cM 
the  rights  and  interests  of  the  mortgagee  as  assiffnee  of  the 
mortgage.  We  submit  that  Robinson  v.  Ryan  effectuallj 
refutes  the  plaintiff's  claim — on  which  her  counsel  mainly 
relies — that  the  Henshaw  mortgage  was  ^^canceUedj  ear 
hoAisted  and  forever  extinguished,*'  by  the  foreclosure  sale, 
and  is  decisive  that  no  action  of  ejectment  for  dower  can  be 
sustained  as  against  the  Henshaw  mortgage.  Looking  at 
the  case  in  the  light  of  justice  and  equity,  it  would  certainly 
be  a  most  extraordinary  if  not  revolting  proposition,  that  the 
plaintiff  is  entitled  to  dower  in  the  whole  premises  nomi- 
nally purchased  by  her  husband  of  Benjamin  Henshaw, 
although  such  husband  peaceably  abandoned  the  same,  for 
the  reason  that  he  was  unable  to  satisfy  either  of  the  two 
purchase  money  mortgages.  In  other  words,  although  tlw 
husband  never  in  fact  paid  a  cent  on  the  old  mortgage  given 
by  Henshaw,  or  on  the  large  mortgage  which  he  himself  gave 
to  Henshaw,  and  therefore  had  little  or  no  real  int^est  in 
the  property ;  yet  his  widow  may  come,  a  quarter  of  a  cen- 
tury afterwards,  and  without  contributing  to  pay  the  mort- 
gages or  allowing  for  improvements,  maintain  ejectment  for 
dower  I  We  have  been  unable  to  find  any  precedent  for  sach 
a  case  or  claim  as  that  here  brought  by  the  plaintiff. 

If  any  of  the  three  points  above  presented  are  well  taken, 
it  follows  that  the  learned  judge  at  special  term  committed 
no  error,  and  that  the  judgment  should  be  affirmed. 

By  the  Court,  Daniels,  J.  The  right  of  the  plaintiff  to 
recover,  is  placed  entirely  on  the  circumstance  that  she  was 
not  a  party  to  the  foreclosure.  And  the  only  question  now 
presented  is,  whether  this  is  sufficient  to  entitle  her  to  main- 
tain the  present  action. 

It  is  true,  as  a  general  legal  proposition,  that  the  widow 
is  entitled  to  be  endowed  in  all  the  lands  of  which  her  hns- 


ERIE— SEPTEMBER,  1864  365 


SmiUi  9.  Gardner. 


bandy  daring  the  marriage,  was  seised  of  an  estate  of  inheri- 
tance. But  this  right  is  liable  to  be  defeated  by  every 
subsisting  claim  or  incun^brance  in  law  or  eqaity,  existing 
before  the  inception  of  the  title^  and  which  would  have 
defeated  the  husband's  seisin.  (4  Kenfs  Com.  49.)  And 
where  the  husband  has  executed  a  mortgage  for  the  purchase 
money,  before  marriage^  the  widow  cannot  claim  dower,  as 
against  the  mortgagee  or  those  claiming  under  him,  while  he 
may  as  to  other  parties.  (3  B.  S.  5th  ed.  31,  §§  3,  4.)  If, 
therefore,  the  mortgagee,  or  his  assignee,  had  acquired  posses- 
sion of  the  premises  under  the  mortgage,  after  forfeiture,  the 
widow  could  not  recover  her  dower,  as  to  him,  or  any  person 
claiming  under  him,  but  would  be  limited  solely  to  a  redemp- 
tion of  the  mortgage.  (  Van  Dyne  r,  ThayrCy  19  Wend,  162.) 
For  the  party  thus  in  possession,  under  the  mortgage,  could 
maintain  it  against  every  person  claiming  under  the  mort- 
gagor. (Ghase  v.  PecA,  21  JV^  Y.  Bep,  586.)  But  while 
that  is  not  denied,  it  is  insisted  that  where  the  party  in 
th^  possession  is  a  purchaser,  or  derives  his  title  under 
the  purchaser,  at  a  foreclosure  sale,  then  he  is  not  in 
under  the  mortgagee,  and  that  the  mortgage,  as  to  him, 
is  entirely  extinguished.  If  that  proposition  be  law,  then 
it  would  seem  to  follow  that  the  plaintiff  is  right  in  the 
form  of  action  she  has  adopted,  and  judgment  should  have 
been  directed  in  her  favor.  But  it  is  not  entirely  correct  to 
affirm  that  the  purchaser  at  a  foreclosure  sale  derives  his 
title  under  the  mortgagor.  The  object  of  the  foreclosure  is 
to  protect  and  complete  the  title  of  the  mortgagee  under  the 
mortgage.  While  t)ie  mortgage  alone  is,  in  equity,  a  mere 
lien,  it  is  still  such  a  lien  that  on  a  foreclosure  it  ripens  into 
a  title,  extinguishing  that  of  the  mortgagor.  And  that  is 
the  case,  not  only  in  favor  of  the  mortgagee,  but  also  of  the 
purchaser  at  the  foreclosure  sale,  and  of  all  persons  afterwards 
claiming  under  him. 

If  the  mortgagee  in  such  a  case  enters  under  a  foreclosure, 
or  after  forfeiture  of  the  estate,  and  by  virtue  of  his  rights 
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as  mortgagee,  the  wife's  dower  must  yield  to  his  superior 
title ;  for,  as  against  the  title  tinder  the  mortgage,  the  widow 
has  no  right  of  dower,  and  the  equity  of  redemption  is 
entirely  subordinate  to  that  title.  (4  Kent,  45.)  This 
authority  maintains  the  proposition  that  if  the  mortgagee 
enters  under  a  foreclosure,  he  is  in  under  his  mortgage. 
Denio,  J.  considering  the  effect  of  a  foreclosure,  in  the  case 
of  Packer  v.  The  Rochester  and  Syracuse  Bail  Road  Go. 
(17  N,  Y.  Rep.  287,  288,)  says :  "  The  purchasers  took  the 
title  which  the  mortgagor  had  before  he  gave  the  mortgage. 
That  title  passed  to  the  mortgagee  by  force  of  the  mortgage, 
and  it  passed  to  the  purchasers  by  the  foreclosure  and  sale." 
'^  Where  legal  title  is  concerned,  a  mortgage,  which  for  many- 
other  purposes  is  a  mere  chose  in  action,  is  a  conveyance  of 
the  land.  The  interest  remaining  in  the  mortgagor  is  an 
equity.  The  foreclosure  cuts  off  and  extinguishes  that 
equity,  and  leaves  the  title,  conveyed  by  the  mortgage,  abso- 
lute." The  same  principle  is  maintained  by  Savage,  Gh.  J. 
in  Goates  v.  Gheever^  (1  Gowen,  479.)  He  says:  *^ Where 
the  tenant  enters  by  virtue  of  a  foreclosure,  or  after  a  for- 
feiture for  non-payment  of  the  money,  then  the  estate  is 
deemed  never  to  have  vested,  and  the  widow  is  not  entitled 
to  dower."  In  Jackson  v.  Dewitty  (6  (7ott?e»,  317,)  the 
mortgagor,  after  default,  reconveyed  the  equity  of  redemp- 
tion to  the  mortgagee,  under  whom  the  title  was  derived 
which  was  in  controversy.  Woodworth,  J.  delivering  the 
opinion  of  the  court,  remarks:  ^^The  plaintiff's  title  is  not 
derived  from  the  husband  of  the  widow,  but  from  Bruyn, 
the  mortgagee,  who  accepted  a  release^  of  the  equity  of 
redemption.  The  plaintiff  may,  therefore,  set  up  any  matter 
that  Bruyn,  the  mortgagee,  might  have  set  up  had  Mrs.  Mil- 
ler brought  an  ejectment  against  him  to  recover  the  land  set 
apart  for  her  dower."  In  Jackson  v.  Bowen^  (7  GoweUy  19,) 
where  one  of  the  mortgagees  became  the '  purchaser,  on  a 
foreclosure  by  advertisement,  the  court  held  that  the  pur- 
chaser ^'  acquired  all  the  right  and  interest  of  his  co-mort- 
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gagees,  in  the  mortgages  as  well  as  the  land."  It  '^placed 
him  on  the  same  ground  as  though  he  had  been  sole  mort- 
gagee/' "He  acquired  the  right  of  an  assignee/'  And  the 
same  principle  was  applied  in  favor  of  the  purchaser,  against 
incumbrancers  not  made  parties,  in  Benedict  v.  Oilman^  (4 
Paige,  58  ;)  and  was  again  maintained  in  Bell  v  The  Mayor 
of  New  Yorkj  (10  Paigey  68,)  a  case  in  many  iespects  like 
the  one  under  consideration.  In  that  case  the  chancellor 
says:  "The  effect  of  the  foreclosure  in  this  case,  to  which 
she  [the  complainant]  was  not  a  party,  is,  as  between  her 
and  the  defendants,  the  grantees  of  Blackwell  [who  was  the 
purchaser  at  the  foreclosure  sale]  the  same  as  if  Blackwell 
had  taken  possession  of  the  premises  as  mortgagee  without  a 
foreclosure,  and  had  then  assigned  all  his  interest  in  the 
mortgage,  and  in  the  mortgaged  premises,  to  the  defendants." 
(See  also  p.  70.)  To  the  same  effect  is  Mills  v.  Van  Voor^ 
hieSy  (20  N.  Y.  Bep.  418,)  where  the  court  held  that  if  the 
mortgage  is  foreclosed  without  making  the  wife  a  party,  she 
can  come  in  at  any  time  afterwards  and  redeem,  notwith- 
standing the  decree  and  sale  in  the  foreclosure  suit.  It  was 
likewise  applied,  without  any  question  as  to  its  propriety,  in 
favor  of  purchasers  under  the  party  acquiring  title  through 
foreclosures,  in  the  cases  of  Michles  v.  Dillaye  and  others^ 
(17  N.  r.  Bep,  80 ;)  Wetmore  v.  Boherts,  (10  How.  Pr,  Bep. 
51 ;)  and  Bobinson  v.  Byan,  (25  N.  7.  Bep.  320.)  And  is 
declared  by  statute,  (3  B.  8.  5th  ed.  273,  §  88,)  where  it  is 
provided  that  the  deed,  on  a  sale  under  a  foreclosure,  "shall 
vest  in  the  purchaser  the  same  estate,  and  no  other,  that 
would  have  vested  in  the  mortgagee  if  the  equity  of  redemp- 
tion had  been  foreclosed ;  and  such  deeds  shall  be  as  valid 
as  if  the  same  were  executed  by  mortgagor  and  mortgagee." 
The  deed  of  the  mortgagee  could  only  operate  on  his  rights 
under  the  mortgage ;  and  in  that  manner  would  convey  the 
mortgage  and  the  lien  created  by  it,  to  the  purchaser.  In 
Jackson  v.  Bowen,  (7  Cowen^  19,  20,)  that  effect  is  given  to 
a  deed  on  foreclosure  by  advertisement,  even  conceding  that 
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it  could  not,  on  account  of  irregularities  in-  the  proceedings^ 
convey  the  land. 

It  is  clear  from  these  authorities^  that  the  defendant  is 
entitled  to  protect  himself  under  the  mortgage,  through  the 
foreclosure  of  which  he  derived  title  to  the  lands.  If  the 
plaintiff  has  any  remedy  at  all,  it  is  not  by  ejectment,  but  by 
an  action  to  redeem.  That  was  neither  sought  nor  claimed, 
upon  the  trial  of  this  cause. 

The  judgment  appealed  from  should  be  aflGurmed. 

[Ebib  Qbitbsal  TbbXi  September  6,  1864.     Davii,  Orwer  and  JkmieU^ 
Jnstioee.] 


Sheldon  vs.  Sherman  &  Yan  Duzen. 

Common  Jottioe  requires  that  where  one  has  incurred  necessary  expense,  or 
suffered  damages  in  securing,  or  caring  for,  or  storing  the  property  of  an- 
other which  is  lost,  afloat  or  estray,  and  it  is  afterwards  reclaimed,  the 
owner  should  repay  such  expense,  or  pay  such  damage,  and  if  refused, 
that  an  action  should  be  allowed  to  recoTer  therefor.  That  in  such  a  case 
the  law  should  imply  a  request,  and  a  promise  from  the  owner. 

The  defendants  haying  a  large  number  of  saw  logs,  secured  by  a  boom,  in 
the  Hudson  river,  a  public  way  for  floating  logs  and  rafts,  an  unusual 
freshet  occurred,  whereby  said  logs  were  carried  away,  floated  down  the 
river  and  lodged  upon  the  meadow  lands  of  the  plaintiff,  where  they  re- 
mained several  months,  when  they  were  taken  away  by  the  owners.  The 
logs  passed  the  boom,  floated  down  the  river,  and  lodged  on  the  plaintiff's 
land  without  any  negligence,  omission,  fault  or  wrongful  act  of  the  de- 
fendants ;  but  the  plaintiff  sustained  damage  by  reason  of  their  remaining 
on  his  land. 

EM,  that  although  a  promise  oould  not  be  implied  to  pay,  nor  a  recovery 
had,  for  the  damage  occasioned  by  the  mere  lodgmmU  of  the  logs  on  the 
plaintiff 's  premises,  yet  that  for  the  damages  caused  by  m^erinp  them  to  remain 
there  for  an  unreasonable  length  of  time,  the  same  having  then  been  re- 
claimed, a  promise  to  pay  could  be  implied,  and  a  recovery  had,  thereon. 

THIS  was  an  action  tried  by  the  court  without  a  jury. 
The  findings  of  fiskct,  so  far  as  material,  were  as  follows : 
Ist.  In  March^  1859^  the  defendants  had  a  large  number  of 
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saw  logs  secured  by  a  boom  in  the  Hudson  river  at  Glena 
Falls.  2d.  Duriug  that  month  an  unusual  freshet  occurred^ 
whereby  said  logs  were  carried  away,  floated  down  said  river 
and  lodged  upon  the  meadow  lands  of  the  plaintiff;  where 
they  remained  until  the  next  fall  and  winter,  when  they  were 
taken  away  by  the  defendants.  3d.  That  said  logs  passed 
the  boom^  floated  down  said  river  and  lodged  on  the  lands 
of  the  plaintiff  without  any  negligence,  omission,  faidt  or 
wrongful  act  of  the  defendants.  4th.  That  the  plaintiff 
sustained  damages  by  reason  of  the  logs  remaining  on  the 
meadow  for  the  period  aforesaid,  to  $431.93. 

As  a  conclusion  of  law  from  these  facts  the  court  held  that 
the  defendants  were  liable  for  such  damages,  and  directed 
judgment  accordingly. 

To  the  conclusion  of  law  the  defendants  excepted,  and  from 
the  order  for  judgment  they  appealed  to  the  general  term. 

E,  F.  BuOard,  for  the  plaintiff. 

S.  Browny  for  the  defendants. 

By  the  Courts  Jaueq,  J.  Upon  the  facts  found,  in  this 
case,  the  plaintiff  insisted  that  he  was  entitled  to  recover  as 
upon  an  implied  promise,  for  the  damages  sustained  by  him 
in  consequence  of  tire  logs  remaining  upon  his  land,  and  so 
the  court  below  held.  It  is  certain  that  a  promise  could  not 
be  implied  to  pay,  nor  a  recovery  had,  for  the  damages  occa- 
sioned to  the  plaintiff's  land  by  the  mere  lodgment  of  the 
logs  on  his  premises ;  in  fact,  an  express  promise  to  pay  for 
such  damages  would  have  no  consideration  to  uphold  it. 

It  may  be  said  that  these  logs  were  neither  purposely  or 
wn^ngfuUy  on  the  plaintiff's  land.  They  did  not  come  there 
through  the  willful  negligence  of  the  defendants ;  their  being 
there  was  simply  the  result  of  accident. 

Great  floods  are  designated  in  the  books  as  fortuitous; 
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neither  to  be  foreseen  or  prevented  by  the  providence  of  man. 
Being  fortuitous,  they  cast  no  blame  or  liability  on  man. 

When  an  accident  occurs  entirely  from  superior  agency, 
and  without  fault  on  the  part  of  the  party  sought  to  be 
charged,  or  blame  imputable  to  him,  an  action  for  an  injury  ' 
resulting  from  such  accident  cannot  be  maintained.  If  the 
house  of  A.  accidentally  take  fire  and  the  adjoining  house 
of  B.,  in  consequence,  be  consumed,  no  action  arises  to  B. 
against  A.  for  the  loss.  So  if  a  tree  which  is  blown  down 
fall  into  the  ground,  or  upon  the  house  of  a  neighbor,  the 
owner  of  the  tree  is  not  responsible  for  the  injury.  Had 
these  logs  been  driven  by  the  flood  agliinst  a  warehouse  or 
other  building  situate  on  the  river  bank,  and  demolished  it, 
the  owner  could  not  have  maintained  an  action  for  the  loss. 
So  in  this  case,  an  action  cannot  be  sustained  for  the  bare 
lodgment  of  the  logs  by  the  flood  upon  the  plaintiff's  land. 
It  was  contended  on  the  argument,  that  the  defendants  were 
liable  by  reason  of  having  placed  their  logs  in  the  river ;  but 
that  is  not  so.  The  Hudson  river  is  a  public  way  for  float- 
ing logs  and  rafts ;  and  the  defendants  had  the  right  to  its  use 
for  that  purpose,  being  responsible  only  for  damages  occa- 
sioned by  direct  illegal  acts,  or  resulting  from  negligence. 
A  traveler  in  the  highway  is  not  responsible  for  damages 
occasioned  by  his  horses  taking  fright  and  running  away  with* 
out  his  fault ;  yet  it  might  be  said  the  injury  would  not  have 
happened  had  the  traveler  remained  at  home. 

When  an  injury  is  occasioned  by  the  direct  act  of  a  party, 
he  is  liable ;  as  when  he  cuts  trees  and  they  fall  on  to  an- 
other's land,  (Hay  v.  ITie  Cohoea  Co.  2  Comst  159 ;)  but 
when  the  injury  is  the  result  of  accident,  the  injured  party  is 
without  redress.  In  this  case  the  logs  were  not  placed  upon 
the  plaintiff's  land  by  any  direct  act  of  the  defendants,  nor 
by  reason  of  their  negligence  or  fault,  and  therefore  no  prom- 
ise can  be  implied  to  pay  the  damages  occasioned  by  their 
lodgment  simply.  But  these  logs,  after  remaining  upon  the 
plaintiff's  land  for  nine  months,  were  reclaimed  and  removed 
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by  i^e  defendants,  and  the  recovery  below  was  for  the  injury 
sustained  in  consequence  of  the  logs  so  remaining. 

Suffering  the  logs  so  to  remain  would  not  alone  give  a  right 
of  action,  because  the  owners  might,  if  they  chose,  abandon 
them,  in  which  the  logs  would  become  derelict,  and,  like 
treasure  trove,  belong  to  him  who  first  reduced  them  to  pos- 
session. If  a  flood  should  sweep  down  the  forest  of  A.  on 
to  the  land  of  B.  the  former  could  not  be  compelled  to  re- 
move it ;  nor  could  B.  maintain  an  action  against  A.  for 
damages,  if  A.  saw  fit  to  abandon  all  claim  to  the  timber. 
But  the  owner  of  property  thus  carried  on  to  the  land  of  an- 
other, or  lost,  is  not  thereby  deprived  of  his  right  to  it ;  he 
may  abandon  it,  or  he  may  reclaim  it ;  if  not  abandoned,  he 
may  have  an  action  for  its  possession,  or  value,  against  any 
one  who  detains  or  converts  it.  (Nicholson  v.  Chapman^ 
2  H.  Blackstone^  254)  It  was  said  'in  Isaac  v.  Clark, 
(2  Bulst.  512,)  that  '^  where  a  man  doth  find  goods  he  is 
bound  to  answer  him  that  hath  the  property ;"  and  this  has 
always  been  the  rule  as  well  in  regard  to  property  which 
comes  to  the  possession  of  another  by  accident  as  by  finding ; 
and  an  entry  upon  another's  land  to  retake  one's  own  property 
which  has  come  there  by  accident,  as  if  fruit  fall  into  an- 
other's ground,  or  a  tree  be  blown  down  upon  another's  land, 
may  be  justified.  (Anthony  v.  Harvey,  8  Bing,  191.  Story 
on  Bailment  J  sec,  83  a.)  If  a  party  seek  to  reclaim  prop-* 
erty  lost  or  accidentally  on  the  premises  of  another,  before 
any  damage,  labor  or  expense  has  arisen  or  been  incurred 
respecting  it,  the  finder  or  the  person  in  whose  possession  it 
be  has  no  claim  upon  him  for  recompense ;  but  if  he  do  not ; 
if,  after  delay,  he  reclaim  the  property,  he  will  be  liable  for  all 
damages  arising  from  the  delay,  and  for  necessary  labor  and 
expense  incurred  respecting  it ;  although  no  lien  attaches  for 
such  claim.  (Nicholson  v.  Chapman,  supra,)  In  such  case 
the  law  will  imply  a  promise  to  pay  for  such  damages,  or  for 
such  labor  and  expense. 
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It  was  urged  that  the  claim  here  was  for  a  gratuitons  ser- 
yice,  and  that  a  promise  could  not  be  implied  in  such  case. 
It  is  certain  that  a  promise  cannot  be  implied  for  a  mere 
gratuitous  service,  where  such  service  is  voluntary ;  such  as 
saving  property  from  fire,  or  from  water;  securing  boats 
astray;  unsolicited  supplies  of  food,  or  unsolicited  service. 
(Binatead  v.  Buck,  2  W.  Black,  1117.  2  Strange,  278. 
1  Eap.  86.  1  M.&  8,  290.)  Bat  suffering  these  logs  to 
remain  on  the  plaintiff's  meadow  was  not,  in  any  sense,  a  vol- 
untary or  gratuitous  service.  Had  the  claim  been  for  catch- 
ing the  logs  when  afloat,  or  removing  them  to  a  place  of 
safety  after  their  lodgment,  or  returning  them  to  the  river,  it 
would  have  been  a  voluntary  and  gratuitous  act ;  but  suffer- 
ing them  to  remain  where  they  were  carried  by  the  water, 
was  a  forced  use  of  the  plaintiff's  land,  short  of  a  trespass, 
and  beneficial  to  the  defendants,  by  having  them  stored  con- 
venient to  the  river  for  removal  at  th^  proper  season,  by  not 
being  required  to  incur  expense  in  their  removal  at  an  incon- 
venient season,  or  forced  into  an  abandonment  or  sale,  as 
they  might  have  been,  by  proceedings  under  1  R.  8.  698,  or 
distress  damage  "feasant.  (  WoodfalVs  Landlord  and  Tenant, 
627.  2  B.  8.  618.)  Suppose  it  had  been  the  defendants' 
horses  instead  of  their  logs  which  had  been  thrown  upon  the 
plaintiff's  meadow,  and  they  had  been  suffered  to  remain 
there  with  the  defendants'  knowledge  for  nine  months,  and  then 
they  had  been  reclaimed,  can  there  be  a  doubt  that  a  request 
to  keep  and  a  promise  to  pay  for  their  keeping  would  be 
implied  ? 

A  promise  will  always  be  implied  whenever  natural  jus- 
tice requires  it  in  consideration  of  some  benefit  conferred. 
(5  Oreenl.  519.)  It  was  intimated  in  Amory  v.  Flyn,  (10 
John.  102,)  that  a  finder  of  the  property  was  entitled  to  be 
reimbursed  the  necessary  expenses  of  keeping  it ;  and  it  was 
held  in  Beder  v.  Anderson^  (4  Dana,  193,)  that  the  finder 
was  entitled,  under  an  implied  assumpsit,  to  an  indemnity 
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at  least  against  his  expenditures  of  time  and  money,  in 
the  recoveiy  of  lost  property.  (Story  on  Bailment^  121  a, 
621  a.) 

The  rule  of  the  civil  law,  upon  this  subject,  is  thus  stated 
in  Domat,  (voL  1,  pp.  629,  630,  part  1,  b.  2,  tit.  9,  sec.  2, 
arts.  3,  4,  5 :)  "  The  proprietor  of  ground  on  which  is  thrown 
the  rubbish  of  a  building  that  is  fallen  down,  or  that  which 
a  flood  has  carried  away  from  another's  ground,  is  obliged  to 
suffer  him  who  has  had  the  loss  to  take  away  what  remains, 
and  to  allow  him  such  free  access  to  his  grounds  as  is  neces- 
sary for  that  end;  but  he  who  desires  to  have  back  the 
materials  of  his  building  that  is  fallen  down,  or  that  which 
a  flood  has  carried  away  from  his  land  and  thrown  upon  an- 
other man's  ground,  is  obliged  on  his  part  not  only  to  indem- 
nify the  proprietor  of  the  said  ground  as  to  what  damage 
shall  happen  to  be  done  by  his  taking  away  the  things  which 
'have  been  thrown  upon  it,  but  he  is  bound  to  repair  all  the 
damage  which  has  been  already  done  to  the  ground  by  the 
things  since  they  were  cast  upon  it.  But  if  he  chooses  rather 
not  to  take  away  any  thing,  he  will  owe  nothing ;  for  if  he 
abandons  to  the  proprietor  of  that  ground  all  that  has  been 
cast  upon  it,  he  is  not  bound  to  make  good  a  damage  that 
has  happened  by  the  bare  effect  of  that  accident ;  it  is  enough 
that  he  loses  what  the  accident  has  carried  away  from  him." 
The  same  rule  is  also  laid  down  as  the  law,  in  Hammond's 
Nisi  Priusy  168,  §  3. 

The  plaintiff^s  case  is  precisely  within  the  foregoing  rule  of 
the  civil  law  and  the  principle  of  the  common  law  as  recog* 
nized  in  Nicholson  v.  Carpenter ^  (2  H.  Blk.  254 ;)  Amory  v. 
Flyn,  (10  John.  102 ;)  and  Henly  v.  Walsh,  (2  Salk.  686.) 

Common  justice  also  requires,  that  where  one  has  incurred 
necessary  expense,  or  suffered  damage,  in  securing,  or  caring 
for,  or  storing,  the  property  of  another  which  is  lost,  afloat 
or  astray,  and  it  is  aftei^ards  reclaimed,  the  owner  should 
repay  such  expense,  or  pay  such  damage,  and  if  refused, 
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that  an  action  should  be  allo^red,  to  recover  therefor ;  that  in 
such  case  the  law  should  imply  a  request^  and  a  promise  from 
the  owner. 

I  think  the  judgment  below  was  right  and  8h9uld  be  af- 
firmed. 

Judgment  accordingly. 

[ScHKVSOTADT  Qbvbbal  Tssk,  May  8,  1864.    Fetttr,  Saekm,  Jamm  and 
SMikrmu^  Jnsticefl.] 
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A  married  woman  claiming  the  benefit  of  our  statutes,  passed  in  1848  and 
1849,  for  the  more  effectual  protection  of  the  rights  of  married  women, 
must  show  that  she  was  a  resident  of  this  state,  at  a  time  and  under  dr- 
cumstanoes  to  entitle  her  to  such  benefit. 

A  person  coming  to  this  state,  from  a  foreign  country,  six  years  ago,  and 
who  has  since  resided  here,  is  entitled  to  the  full  benefit  of  all  our  local 
statutes  governing  the  rights  of  citizens. 

The  acts  of  1848  and  1849  did  not,  and  could  not,  tale  away  the  right  of  a 
husband,  married  in  1847,  in  his  wife's  personal  property  and  choses  in 
action. 

The  disability  of  coverture  which  existed  at  common  law,  precluding  husband 
and  wife  firom  contracting  with  each  other,  was  not  taken  away  by  those 
statutes,  but  still  exists. 

In  the  absence  of  proof  on  the  subject,  the  presumpUon  is  that  the  same 
laws,  in  relation  to  husband  and  wife,  and  their  relative  rights,  existed 
throughout  the  civilized  world,  that  prevailed  here,  at  common  law,  before 
the  passage  of  the  acts  of  1848  and  1849. 

It  was  intpossible,  at  common  law,  and  still  is,  for  husband  and  wife  to  make 
any  valid  contract  with  each  other.  And  the  rule  in  respect  to  all  grants, 
conveyances,  gifts  or  transfers  from  husband  to  wife,  remains  as  it  was  at 
common  law.  All  such  transfers  of  real  or  personal  property  are  abso- 
lutely void. 

Accordingly  heid,  that  a  pretended  sale  by  a  husband  to  his  wife,  of  a  stock 
of  goods  in  a  store,  being  null  and  void,  passed  no  title  to  the  wife,  but 
the  property  remained  his,  and  might  lawftilly  be  levied  on  by  his  credit- 
ors, upon  execution. 
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THIS  was  an  action  of  trespass,  brought  against  the 
defendant  for  taking  a  quantity  of  goods  from  a  store 
in  the  city  of  Rochester.  The  plaintiff  is  the  wife  of  Mau- 
rice A.  Savage.  The  defendant  justified  the  taking  as  a  con- 
stable, by  virtue  of  executions  and  judgments  against  the 
husband.  The  proof  showed  that  for  two  years  prior  to 
January  2d,  1862,  Maurice  A.  Savage  was  the  owner  of  the 
store  of  goods,  and  conducted  the  business.  The  wife  testi- 
fied that  on  that  day  her  husband  executed  a  bill  of  sale  to 
her  of  the  goods,  for  a  debt  of  $1220,  owing  to  her  for  money 
lent  him.  She  got  the  money  from  her  mother,  in  Russia, 
when  she  was  twenty-one  years  old.  They  were  natives  of 
Bnssia,  and  lived  there  till  six  years  ago.  She  was  married 
sixteen  years  ago.  After  the  sale,  Savage  was  gone  for  a  few 
days,  then  came  back,  and  has  sold  the  goods  regularly  since. 
The  defendant  proved  two  judgments,  docketed  in  March, 
1862,  recovered  upon  notes  made  by  Maurice  A.  Savage,  in 
October  and  November,  1861.  The  defendant  asked  for  a 
nonsuit,  on  the  ground  that  the  transfer  of  the  goods  from 
the  husband  to  the  wife  was  invalid,  and  gave  her  no  title. 
The  court  denied  the  motion,  and  the  defendant  excepted. 
The  court  then  held  that  the  defendant  was  limited  to  the 
two  questions,  whether  there  was  actual  fraud,  and  as  to  the 
value  of  the  property.  To  this  the  defendant  also  excepted. 
The  jury  found  a  verdict  for  the  plaintiff  for  $277.33.  A 
stay  of  proceedings  was  granted  for  sixty  days,  to  enable  the 
defendant  to  make  a  case  to  be  heard  in  the  first  instance  at 
general  term. 

T.  Frothingham^  for  the  defendant.  The  counsel  for  the 
defendant  asked  the  court  to  charge  that  the  sale  from  the 
husband  to  the  wife  was  void«  I.  The  refusal  of  the  court 
so  to  charge  was  error.  The  action  was  a  common  law 
action,  tried  by  common  law  rules.  At  law,  the  husband 
and  wife  are  still  regarded  as  one  person,  and  they  cannot 
make  a  valid  contract  together.    Prima  facie  the  sale  was 
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void,  and  the  defendant  had  a  right  to  the  charge,  aa 
requested.  {Van  Ar addle  v.  DixoUy  LcUor's  Sup.  358. 
White  V.  Wager,  25  N.  7.  i?ep.  328.  Garlich  v.  ^^frony, 
3  Pat>,  440.     6  IFenA  13.) 

II.  The  sale  being  void  in  law,  it  was  incambent  on  the 
plaintiff  to  prove  it  good  in  equity.  There  is  no  fact  shown 
to  prove  the  equity  of  the  wife.  The  parties  were  married 
in  Bussia,  sixteen  years  ago,  and  were  natives  of  Bussia,  and 
had  always  lived  there  till  six  years  ago.  The  money  was 
received  by  her  there.  The  presumption  is  that  the  common 
law  prevailed.  There  is  no  presumption  that  our  statute  law 
extends  beyond  the  state.  By  the  common  law  the  money 
belonged  to  the  husband,  and  was  liable  to  his  creditors. 
But  if  our  statutes  do  apply,  there  is  no  proof  to  show  that 
the  money  was  acquired  by  her  since  1848.  {See  Holmes  v. 
Broughton,  10  Wend.  75 ;  Starr  v.  Peck,  1  Hill,  270 ;  DavU 
V.  Oarr,  2  Seld.  124.) 

III.  The  proof  shows  affirmatively  that  there  was  no 
actual  and  continued  change  of  possession.  Unless  the  stat- 
ute is  a  nullity,  the  defendant  was  entitled  to  the  charge  as 
requested,  at  folio  55,  viz :  '^  That  if  the  court  holds  that  the 
husband  could  sell  to  the  wife,  then  that  the  continued  pos- 
session of ^  the  property  in  the  husband,  without  any  change 
of  possession,  as  the  sale  in  this  case,  raises  the  presumption 
that  the  sale  is  fraudulent,  and  that  as  against  these  credit- 
ors, it  is  absolutely  void  unless  shown  to  be  in  good  faith." 
(2  R.  S.,  4th  ed.,  317,  §  5.  Griffin  v.  Marquardt,  17  N.  T. 
Hep.  29.     10  id.  309.) 

A.  J.  Wilkin,  for  the  plaintiff.  1.  The  defendant's  co.un- 
sel  asked  for  a  nonsuit,  and  also  asked  the  court  to  charge 
the  jury,  that  as  a  matter  of  law,  the  husband  could  not 
turn  out  property  to  his  wife,  to  pay  an  honest  debt  which 
he  owed  her.  Or,  in  other  words,  could  not  hand  back  to  her 
property  which  he  held  in  trust  for  her,  and  which  was  her 
separate  property.    The  notes  were  given  for  money  actually 
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loaned.  The  goods  were  turned  out  to  pay  that  indebtednesfl, 
before  any  lien  or  right  of  the  execution  creditor  attached. 
Under  the  circumstances,  it  is  settled  that  the  wife's  equity 
will  be  protected  against  her  husband's  creditors.  (Oarlick 
V.  Strong,  3  Paige,  440.  Partridge  v.  Havens,  10  id.  618. 
Wickes  V.  Olarke,  8  id.  161.  Shaffner  v.  Beuter,  37  Barb. 
44.     Westervelt  v.  Oreggy  2  Ker.  202.) 

II.  The  money  was  the  separate  property  of  the  wife  ;  the 
fact  of  loaning  it  to  her  husband,  he  giving  his  notes  to  repay 
it  to  her,  shows  that  there  was  no  intention  on  her  part  to 
give  it  to  him,  but  that  it  should  remain  her's  ;  that  he  held 
it  as  her  trustee,  and  paid  it  back  before  any  right  or  lien 
attached.  He  did  what  equity  would  have  compelled  him  to 
do.  (Cases  above  cited.  See  also,  Stuart  v.  Oomstock,  24 
Barb.  411.  Patridge  v.  Havens,  10  Paige,  618.  1  Penn. 
327.  6  Watts  d  Serg,  290.  5  WhtaJton,  138.  Merritt  v. 
Lyon,  3  Barb.  110.)  If  he  had  a  right  to  pay  back  the 
money  thus  loaned,  the  form  of  payment  is  immaterial. 
{Livingston  v.  Livingston,  2  John,  Oh.  R.  537.    7  id.  57.) 

III.  The  court  was  asked  to  charge,  as  a  matter  of  law, 
that  the  continued  possession  of  the  property  in  the  husband, 
without  any  change  of  possession,  as  the  sale  in  this  case, 
raised  a  presumption  that  the  sale  was  fraudulent,  &c.  The 
court  refused  so  to  charge,  and  very  properly,  because  it 
called  upon  the  court  to  decide  the  question  of  fact,  that 
there  was  no  change  of  possession,  which  was  untrue  in  fact, 
for  there  was  a  change.  There  was  all  the  change  that  could 
be  made  under  the  circumstances.  (Talman  v.  Smith,  39 
Barb.  390.  Allen  v.  Cowan,  23  K  7.  Bep.  502.  MerriU  v. 
Lyon,  3  Barb.  110.    26  id.  419.) 

lY.  As  to  whether  the  money  belonged  to  the  husband  by 
the  law  of  Bussia.  1st.  There  is  no  evidence  that  she  was 
married  in  Bussia,  that  she  ever  lived  there ;  all  the  evidence 
on  the  subject  is,  that  "when  she  was  twenty-one,  she 
brought  the  money  with  her,  given  to  her  by  her  mothpr, 
which  was  about  six  years  ago."  It  does  not  appear  that  she 
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or  her  hasband  ever  were  subjects  of  Biissia.  Bat  there  was 
no  eTidence  what  the  laws  of  Bussia  were,  upon  this  sobject. 
The  presumption  is,  that  they  are  the  same  as  our  laws,  in 
absence  of  proof.  (Monroe  v.  DouglasSy  5  N.  T,  Bep.  447. 
15  Wend.  314.  1  Duer,  367.  6  Wend.  475.  6  Cotoeny  404, 
429.  22  Barb.  118.  13  N.  T.  Bep.  31.  15  id.  353.  2  Duer, 
419.     3  Barb.  20.) 

By  the  Cowrty  E.  Darwin  Smith,  J.  Whatever  may 
have  been  the  rights  of  the  plaintiff  in  respect  to  the  money 
which  she  testifies  she  received  from  her  mother,  I  think  the 
questions  presented  for  our  decision  in  these  exceptions  do 
not  necessarily  involve  a  decision  of  that  question.  The 
plaintiff  was  a  married  woman,  and  was  married  in  the  year 
1847,  and  before  the  passage  of  the  acts  in  this  state  enlai^- 
ing  the  rights  of  married  women  in  respect  to  the  holding 
of  separate  property. (a).  The  plaintiff  testified  that  she  was 
married  sixteen  years  before  the  trial,  which  was  in  October, 
1863,  and  that  she  received  the  money  in  question  from  her 
mother,  in  Russia.  That  she  left  Bussia  six  years  before, 
and  received  the  money  when  she  was  twenty-one  years  of 
age.  What  her  age  was  at  the  time  of  her  marriage,  or  at 
the  time  of  the  trial,  does  not  appear.  If  the  plaintiff  is  to 
be  deemed,  upon  this  evidence,  to  have  been  a  subject  of  the 
Bussian  empire  at  the  time  of  her  birth  or  marriage,  I  do 
not  see  any  ground  upon  which  she  could  have  the  benefit  of 
our  statutes  for  the  more  effectual  protection  of  the  rights  of 
married  women,  passed  in  1848  and  1849.  I  think  we  must 
presume  that  the  same  laws  exist  in  relation  to  husband  and 
wife  and  their  relative  rights,  throughout  the  civilized  world, 
that  existed  here  at  common  law,  before  the  passi^  of  these 
acts.  A  married  woman,  claiming  the  benefit  of  these  acts, 
must  show  that  she  was  a  resident  of  this  state  at  a  time  and 
under  circumstances  to  entitle  her  to  such  benefit.    The 

(«)  Laws  of  ISiSi  p.  807 ;  Laws  of  1S49,  p.  62S. 
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plaintiff  testified  that  she  left  Bassia  six  years  ago.  If  she 
then  came  ta  this  state,  and  has  since  resided  here,  she  is 
entitled  to  the  full  benefit  of  all  our  local  statutes  governing 
the  rights  of  citizens.  Oonceding  to  her  such  rights,  as  if  she 
were  a  resident  of  this  state  at  the  time  of  her  marriage,  in 
1847 — which  is  certainly  the  most  favorable  view  of  her 
rights  that  can  be^taken — I  do  not  see  how/ she  can  recover 
in  this  action.  At  that  time,  by  the  common  law  which  pre- 
vailed in  this  state,  the  husband,  upon  marriage,  became 
entitled  to  all  the  personal  property  of  the  wife,  however 
acquired,  or  all  she  might  thereafter  acquire.  (JRyder  v. 
HuUe,  24  N.  7.  Rep.  372.)  The  acts  of  1848  and  1849  did 
not  and  could  not  take  away  the  right  of  the  husband  in  his 
.  wife's  personal  property  and  choses  in  action.  (  Weatervelt 
V.  Ghregg,  2  Kemcmj  202.)  If  it  were  distinctly  proved  that 
this  money  came  to  the  wife  since  the  passage  of  those  acts, 
the  case  would  be  otherwise.  But  this  does  not  appear,  and 
I  think  is  not  to  be  implied.  A  party  claiming  the  benefit 
of  these  acts  must  bring  herself  within  them  by  proper 
proof.  But  this  question  does  not  dispose  of  the  action. 
Whatever  may  have  been  the  rights  of  the  plaintiff  to  the 
money  i^ceived  of  her  mother,  she  could  not  acquire  title  to 
the  property  for  which  this  action  was  brought,  from  her 
husband.  The  disability  of  coverture  which  existed  at  com* 
mon  law,  which  precluded  husband  and  wife  from  contract- 
ing with  each  other,  was  not  taken  away  by  those  statutes, 
and  still  exists.  It  was  impossible,  at  common  law,  and 
still  is,  for  husband  and  wife  to  make  any  valid  contract  with 
each  other.  The  maxim  of  the  common  law  is  that  husband 
and  wife  are  one  person.  They  can  no  more  make  a  valid 
contract  with  each  other  than  a  man  can  contract  with  him- 
self.  This  rule  can  only  be  evaded  by  the  intervention  of  a 
trustee,  to  sustain  any  conveyance  or  transfer  from  one  to 
the  other.  This  question  has  recently  been  very  carefully 
considered  in  the  court  of  appeals,  in  the  case  of  White  v. 
WageVy  (25  N.  T.  Rep.  330,)  where  the  doctrine  is  fully 
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asserted  in  respect  to  a  conveyance  of  land,  that  husband 
and  wife  cannot  convey  to  each  other,  'and  that  the  statutes 
of  1848  and  1849,  above  mentioned,  have  not  varied  the  law 
or  affected  the  question.  At  common  law,  if  the  wife  ac- 
quired personal  property  after  marriage,  we  have  seen  the 
title  immediately  vested  in  her  husband;  and  this  could 
only  be  prevented  by  a  settlement  to  her  sole  and  separate 
use.  The  statutes  of  1848  and  1849  do  change  this  rule  of 
the  common  law,  and  enable  a  married  woman  to  take  prop- 
erty, real  and  personal,  by  gift,  grant,  devise,  or  bequest, 
from  any  person  other  than  her  husband.  This  exception  or 
qualification,  leaves  the  common  law  rule  in  full  force,  and 
unaffected,  so  far  as  it  relates  to  grants,  conveyances,  gifts  or 
transfers  from  husband  and  wife.  In  respect  to  all  such 
transfers,  the  rule  remains  as  at  common  law.  All  such 
transfers  of  real  or  personal  property  are  absolutely  void. 
It  follows  from  this  rule  of  law,  that  the  pretended. sale  by 
the  plaintiff's  husband  to  her,  of  the  personal  property  in 
controversy  in  this  suit,  was  null  and  void ;  that  no  title 
passed  from  the  husband  to  the  plaintiff;  and  the  property 
being  confessedly  his,  before  such  pretended  sale,  remained 
his ;  and  the  same  might  lawfully  be  levied  upon  by  the 
defendant,  on  execution.  I  can  see  no. escape  from  this  con- 
clusion, and  consider  that  the  judge  erred  in  holding  other- 
wise at  the  circuit ;  and  for  this  error  there  must  be  a  new 
trial. 

New  trial  granted. 

[MoHBOB  asBBBAL  Tbbk,  September  6, 1864.     FUZcv,  /.  C.  Smith  and  JT. 
Jkarwm  Smiih,  Jtutioee.] 
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Nichols  vs.  Smith  and  others. 

In  an  action  npon  a  promisflory  note,  made  by  the  defendants,  together  with 
L.  8.  and  S.  8.,  payable  to  £.  C.  or  hearer,  the  defendants,  admitting  the 
execntion  of  the  note,  alleged  in  their  answer,  and  on  the  trial  offered  to 
proye,  by  parol,  thai  A.  8.,  one  of  the  defendants,  being  indebted  to  E.  C.  in 
the  snm  of  93400,  on  two  bonds  and  mortgages,  which  were  liens  on  his 
land,  sold  the  mortgaged  premises  to  L.  S.,  (since  deceased,)  who,  as  a  part 
of  the  consideration  money,  assumed  to  pay  the  amount  due  on  the  mort- 
gages, including  the  note,  which  note  was  giren  at  the  request  of  E.  C.  and 
as  collateral  security  merely,  for  the  payment  of  $521.09,  for  arrears 
of  interest  due  on  the  bonds  and  mortgages,  and  upon  the  agreement 
that  it  was  not  to  be  collected  except  in  case  of  a  deficiency  upon  the 
foreclosure  of  the  mortgages.  A  foreclosure  suit  was  commenced  by 
B.  C,  but  before  judgment,  the  bonds  and  mortgages  were  assigned  to 
the  plaintiff,  and  the  suit  was  continued  in  his  name.  A  decree  for  sale 
was  obtained,  and  the  premises  were  advertised  for  sale;  but  although  bid- 
ders were  present,  who  offered  to  bid  the  premises  off  for  the  whole  amount 
of  the  decree,  the  plaintiff  refused  to  allow  the  sale  to  be  made.  The 
mortgages  were  the  first  and  only  liens,  and  the  premises  were  worth  more 
than  the  amount  due  upon  the  mortgages,  including  the  note.  L.  8.,  who 
on  purchasing  the  premises  agreed  to  pay  the  bonds  and  mortgages  and 
note,  and  thus  became  the  principal  debtor,  was  dead,  and  the  plaintiff  was 
administrator  of  his  estate,  and  as  such  was  in  possession  of  the  mortgaged 
premises,  and  in  receipt  of  the  rents  and  profits  thereof.  The  defendants 
had  tendered  the  amount  due  on  the  decree,  which  was  refused.  The  note 
was  transferred  to,  and  taken  by,  the  plaintiff,  with  toll  notice  of  all  the 
facts.  / 

MeUf  1.  That  inasmuch  as  the  plaintiff  represented  the  principal  debtor,  as 
his  administrator,  and  had  in  his  hands  the  funds  of  the  intestate,  which 
was  the  primary  ftind  for  the  payment  of  the  debt,  the  defendants  had  the 
right,  in  equity,  to  require  him,  in  the  first  instance,  to  exhaust  such  fond 
before  he  resorted  to  the  sureties  of  his  intestate. 

2.  That  the  defendants  were  not  bound  to  rely  upon  this  equity  as  a  defense. 
That  when  the  plaintiff  proceeded  to  foreclose  the  mortgages,  and  took  a 
decree  for  the  full  amount  thereof,  including  the  amount  of  the  note,  he 
elected  to  proceed  m  rem,  and  in  equity,  tbr  the  collection  of  the  bonds  and 
mortgages  against  the  mortgaged  premises,  and  was  bound  to  exhaust  his 
remedy,  by  the  sale  of  the  mortgaged  premises,  the  primary  fund  for  the 
pajrment  of  the  original  debt,  before  he  could  proceed  at  law  against  other 
parties  or  property  liable  collaterally  for  the  same. 

8.  That  it  was  proper  for  the  defendants  to  show  the  proceedings  in  the  fore- 
closure suit,  and  the  Judgment  rendered  therein.  That  such  proceedings 
constituted  a  complete  defense  to  the  action,  under  the  statute,  (2  jS.  S, 
191,  ^^  158, 156;)  and  it  was  error  to  exclude  such  evidence. 
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4.  That  the  defendants  were  entitled  to  give  parol  eTidenoe  to  eetablish  the 
fact  that  the  note  was  given  as  collateral  to  the  interest  which  had  accnied 
on  the  bonds  and  mortgages.  That  this  was  not  to  contradict  the  note, 
bat  to  show  its  object,  or  consideration. 

THIS  action  was  brought  to  recover  the  amount  of  a  joint 
and  several  promissory  note,  signed  by  Allen  Smith, 
Leonard  Smithy  Sally  Swift  and  Bansom  B.  Watkins,  for 
*  $521.09.  The  answer  states  and  sets  forth^  that  the  note 
was  executed  and  delivered  to  Eleazer  Carter,  on  the  20th  of 
December,  1861.  That  at  the  time  of  the  execution  and 
delivery  of  the  note  to  Carter,  Allen  Smithy  one  of  the 
makers  of  the  note,  was  indebted  to  said  Carter  in  the  sum 
of  $3400,  which  was  secured  by  two  bonds  and  mortgages 
upon  property  in  Cayuga  county.  That  one  of  said  bonds 
and  mortgages  was  given  by  the  defendant  Allen  Smith,  to 
Almy  S.  Lund,  and  assigned  to  Carter.  The  other  of  said 
bonds  and  mortgages  was  given  by  Jonathan  H.  Lund  and 
Almy  S.  Lund,  directly  to  said  Carter.  That  on  that  day,  to 
wit,  the  20th  December,  1861,  Allen  Smith  owned  the  prem- 
ises covered  by  both  of  said  mortgages,  and  was  bound  to 
pay  them,  and  they  constituted  his  indebtedness  to  Carter 
for  the  $3400,  as  above  stated.  That  on  the  same  day,  Allen 
Smith  sold  and  conveyed  said  premises  to  Leonard  Smithy 
one  of  the  makers  of  said  note,  and  that  as  a  part  of  the  con* 
sideration  money  for  the  purchase  of  said  premises,  Leonard 
Smith  agreed  to  pay  said  bonds  and  mortgages,  including  the 
note.  That  on  the  20th  day  of  December,  1861,  there  was 
due  and  unpaid,  for  interest  upon  said  bonds  and  mortgages, 
the  sum  of  $521.09.  That  at  the  request  of  Carter,  and  as 
collateral  security  merely ^  for  the  payment  of  the  arrears  of 
interest  on  said  bonds  and  mortgages,  said  note  was  executed 
and  delivered  to  Carter.  That  all  of  these  facts  were  well 
known  and  understood  by  the  plaintiff.  That  on  the  Slst. 
day  of  January,  1863,  Carter  commenced  an  action  in  this- 
court,  against  Allen  Smith  and  others,  to  foreclose  said  mort- 
gages, and  claimed  as  due  and  unpaid  upon  the  same,  the 
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whole  amonnty  including  the  amount  of  said  note.  That 
subsequently,  and  before  a  judgment  was  rendered  in  that 
action,  said  bonds  and  mortgages  and  note,  were  assigned  by 
Carter  to  the  plaintiff  in  this  action,  and  he  was  substituted 
as  the  plaintiff  in  the  foreclosure  suit.  That  on  the  24th  of 
June,  1863,  a  judgment  was  rendered  in  said  foreclosure  suit, 
for  $3669.62,  being  the  whole  amount  of  the  bonds  and 
mortgages,  including  said  note,  with  a  personal  decree  over 
against  Allen  Smith.  That  on  the  25tb  day  of  June,  1863, 
the  referee  appointed  in  the  foreclosure  suit,  advertised  the 
premises  for  sale,  on  said  judgment  of  foreclosure,  for  the  8th 
day  of  August,  1863.  That  on  the  said  8th  day  of  August, 
1863,  the  parties  appeared  and  offered,  and  were  willing  to 
Ind  the  premises  off,  for  the  whole  amount  of  said  mortgages 
or  judgment,  with  interest  and  costs.  That  the  said  plain- 
tiff refused  to  permit  said  sale  to  be  made,  and  the  proceed- 
ings to  sell  fell  through,  without  any  adjournment  or 
postponement.  That  said  mortgages  were  the  first  and  only 
liens  upon  the  mortgaged  prei^ises.  That  they  were  culti- 
vated and  improved  farms,  and  were  in  fact  worth  more  than 
the  amount  due  upon  said  bonds  and  mortgages,  including 
the  note  as  aforesaid.  That  Leonard  Smithy  who  purchased 
the  premises  as  aforesaid,  and  who  agreed  to  pay  the  bonds 
and  mortgages,  including  the  note,  as  a  part  of  the  consider- 
ation money  for  said  premises,  and  who  thereby  became  the 
principal  debtor,  was  dead.  That  the  plaintiff  was  his 
father-in-law  and  sole  administrator  of  his  estate,  and  as  such, 
in  possession  of  the  mortgaged  premises,  and  in  the  receipt 
of  the  rents  and  profits  thereof.  That  on  the  8th  day  of 
August,  1863,  and  before  the  commencement  of  this  action, 
the  defendants  in  this  action  (in  order  that  they  might,  if 
necejssary,  be  subrogated  to  the  rights  of  the  plaintiff,  if  any 
be  had)  offered  to  E.  W.  Arms,  Esq.  the  plaintiff's  attorney 
in  the  foreclosure  suit,  the  amount  due  upon  said  judgment 
of  foreclosure,  with  interest  and  costs,  and  which  he  refused, 
to  receive.    The  answer  then  concludes  as  follows:    ^^And 
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the  said  defendants^  further  answering  said  complaint,  allege 
that  at  the  time  of  the  making,  executing  and  delivery  of 
the  promissory  note  in  said  complaint  mentioned  and  set 
forth,  it  was  expressly  understood  and  agreed  by  and  between 
these  defendants  and  said  Eleazer  Carter,  that  said  note 
should  be  held  as,  and  it  was  solely  made  and  delivered 
upon  the  express  understanding  that  the  same  should  be,  col- 
lateral to  the  bonds  and  mortgages  mentioned  herein,  and 
that  said  note  shoulj^  not  become  or  be  of  any  effect,  or  any 
steps  be  taken  for  the  collection  of  the  same,  until  the  said 
mortgages  had  been  foreclosed  and  the  premises  sold  upon 
the  same ;  and  if  said  premises  should  not  sell  for  enough  to 
satisfy  all  that  was  due  at  the  time  of  the  sale  upon  the  said 
bonds  and  mortgages,  that  then  this  note  should  be  good 
and  valid  for  the  amount  as  proved  deficient.  That  said 
note  was  transferred  to  the  plaintiff  with  full  knowledge  of 
all  the  facts  herein  stated  and  set  forth,  and  was  taken  by 
him  as  aforesaid,  as  these  defendants  have  been  informed,  and 
verily  believe.  That  said  premises  have  not  been  sold, 
although  said  mortgages  have  been  foreclosed;  and  these 
defendants  allege  that  said  premises  are  worth  more  than 
enough,  and  will,  if  said  premises  are  fairly  sold,  bring  more 
than  sufficient  to  pay  all  sums  that  may  be  due  or  owing 
upon  said  mortgages. 

And  the  defendants  demand  judgment  against  the  plain- 
tiff, that  he  forthwith  proceed  with  a  sale  of  said  mortgaged 
premises,  and  apply  the  proceeds  of  such  sale  in  payment 
and  satisfaction  of  said  judgment  or  decree ;  and  that  such 
further  order  or  relief,  in  the  premises,  may  be  made  and 
granted  as  shall  be  just  and  equitable;  and  the  defendants 
ask  that  the  complaint  in  this  action  be  dismissed  with 
costs." 

On  the  trial  of  this  cause  at  the  circuit,  the  judge  decided 
that  the  defendants  had  the  affirmative  of  the  issue.  The 
defendants  thereupon  offered  to  prove  by  parol  the  above 
allegations  contained  in  their  answer,  as  the  circumstances 
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under  which  the  note  sued  9n  was  given,  and  the  agreements 
between  the  parties,  which  was  objected  to  by  the  plaintiff, 
and  the  objection  sustained.  To  which  rulings  and  decisions 
the  defendants  excepted.  The  defendants  then  asked  to 
amend  their  answer  by  inserting  an  allegation  of  the  want 
of  consideration  in  said  note ;  to  which  the  plaintiff's  counsel 
objected,  and  such  objection  was  sustained,  and  his  honor, 
the  judge,  refused  the  amendments,  and  the  counsel  for  the 
defendants  excepted.  The  judge  thereupon  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  of  $596.26, 
to  which  instruction  the  defendants  excepted.  The  jury, 
under  the  direction  of  the  judge,  found  and  rendered  a  ver- 
dict in  favor  of  the  plaintiff  and  against  the  defendants,  for 
the  sum  of  $596.26.  The  judge  thereupon  ordered  the  case 
and  exceptions  to  be  heard  in  the  first  instance  at  general 
term,  and  all  proceedings  on  the  verdict  to  be  stayed. 

D.  Wright  J  for  the  plaintiff.  I.  The  necessary  parties  are 
not  before  the  court,  to  authorize  the  settling  of  the  equities, 
as  asked  by  the  defendants.  When  the  note  was  made, 
Allen  Smith,  one  of  the  defendants,  was  the  principal,  and 
Leonard  Smith,  now  dioeased,  was  one  of  his  sureties.  That 
relation  cannot  be  changed  without  having  the  personal  rep- 
resentative of  Leonard  Smith  before  the  court,  in  his  char- 
acter as  administrator.  The  creditors  and  next  of  kin  of 
Leonard  Smith  are  directly  interested  in  that  question,  and 
hence  it  cannot  be  finally  determined  without  having  them 
represented  in  court. 

II.  The  note  is  for  the  absolute  payment  of  money,  and 
cannot  be  changed  by  parol  proof,  to  a  mere  contingent  lia- 
bility. {Gridley  v.  JDoZe,  4  Comat,  486.  Eaves  v.  Hender-^ 
son,  17  Wend.  190.  Bratvn  v.  Hull,  1  Dento,  400.  Ely  v. 
Kilborn,  5  id.  514.  Payne  v.  Ladue,  1  Hilly  116.  Erwin 
V.  Saunders,  1  Cowen,  249.    8  John.  189.) 

III.  The  only  remedy  of  the  defendants,  if  they  have  any, 
is  to  pay  or  tender  the  amount  due  on  the  decree,  and  ask  to 
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be  subrogated  to  the  rights  of  the  plaintiff,  and  they  must 
make  the  offer  to  pay  in  their  anstaer,  A  mere  tender  before 
Buit  brought  is  not  snffiqient ;  the  tender  must  be  continued. 
The  plaintiff  is  entitled  to  his  money,  not  merely  to  a  judg- 
ment. (3  Chit  PL  938,  n.  L.  1  Saund.  33,  n.  2.  8  East, 
168.  1  Ld.  Baym,  124  Kortright  v.  Cady^  23  Barb.  490.) 
lY.  Had  the  money  been  collected  on  the  mortgage,  and 
a  plea  of  payment  interposed,  the  fact  of  payment  of  the 
amount  secured  by  the  mortgages,  and  that  the  note  was 
for  the  same  debt  and  therefore  paid,  would  have  been.admis- 
sible,  under  the  decision  in  the  case  of  Chester  v.  The  Bank 
of  Kingston,  (16  N.  7.  Sep.  336.)  But  until  the  debt  shall 
be  actually  paid,  the  creditor,  and  not  the  debtor,  nor  his 
surety,  has  the  right  of  electing  in  regard  to  which  security 
he  will  enforce.  Were  the  rule  otherwise,  the  necessity  of 
subrogation  could  never  arise. 

W,  T.  Worden,  for  the  defendants.  I.  The  plaintiff  him- 
self, as  administrator  of  Leonard  Smith,  deceased,  is  the 
principal  debtor  in  this  case,  and  personally  liable  to  pay 
the  debt,  and  he  also  had  at  the  same  time  in  his  possession, 
the  funds  which  were  pledged  for  th6  'payment  of  the  note, 
to  wit,  the  mortgaged  premises.  If  these  defendants  were 
to  pay  the  note,  they  would  have  an  equitable  claim  over 
against  the  plaintiff  to  be  reimbursed  the  amount  thereof 
"  Where  one  who  has  mortgaged  land  to  secure  a  debt,  after- 
wards sells  the  equity  of  redemption,  subject  to  the  lien  of 
the  mortgage,  and  the  purchaser  assumes  the  payment  of  the 
mortgage  as  a  portion  of  the  purchase  money,  the  latter  be- 
comes personally  liable  for  the  payment  of  the  debt  of  the 
former,  to  the  holder  of  the  mortgage  in  the  first  instance ; 
and  if  the  mortgagor  is  compelled  to  pay  it,  he  can  recover 
it  from  the  purchaser  of  the  equity  of  redemption.  In  such 
case,  the  mortgagor  and  purchaser  stand  in  the  relation  of  prin* 
cipal  and  surety,  the  latter  as  security  for  the  former,  to  the 
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extent  of  the  mortgage  debt/'  {Blyer  t.  Monhollandj 
2  Sandf.  Ch.  478.  See  AbboU's  Dig.  vol  4,  p,  65,  §  239,  tit. 
Mortgage.  7  N.  T.  Rep.  [3  Seld.']  171.  Marah  v.  Ptie,  10 
Paige,  595.)  Where  a  mortgagee  takes  poBsession  of  the 
mortgaged  premises,  he  must  account  for  the  rents  and  prof- 
its, &c.  {Van  Bur  en  v.  Olmstead,  5  Paige  y  9.)  And  this 
is  so,  though  the  tenant  himself  be  the  purchaser.  {Cla^on  v. 
Corlet/y  5  Sand.  S.  C.  Rep.  447.  See  also  4  Abb.  Dig.  p.  56, 
tit.  Mortgage,  Rents  and  Profits,  §  139.) 

II.  If  the  bonds  and  mortgages  and  note  had  in  fact  been 
owned  by  a  third  person,  these  defendants,  on  the  facts  stated, 
were  entitled  to  have  the  proper  judgment  or  decree  entered, 
protecting  their  equitable  rights,  or  to  an  assignment  of  the 
bonds  and  mortgages  and  note  to  themselves,  or  some  friend  for 
their  benefit,  so  that  they  might  themselves,  or  through  the 
agency  of  a  friendly  plaintiff,  have  the  proper  decree  pr  judg- 
ment entered.  A  prior  tender  or  offer  to  pay  would  not  affect 
their  equitable  rights,  but  only  the  question  of  costs.  (Cherry 
V.  Monro,  2  Barb.  Oh.  618,  and  cases  there  referred  to. 
See  Abb.  Dig.  vol.  5,  p.  \(fl,  tit.  Subrogation.  Id.  p.  108, 
§  14,  Grant  subject  to  mortgage;  Clintons  Dig.  vol.  2, 
p.  1349,  tit.  Subrogation.)  "  The  right  of  a  surety  to  be 
subrogated,  on  payment  of  the  debt,  to  the  securities  held  by 
the  creditor,  does  not  depend  upon  contract,  but  rests  upon 
principles  of  justice  and  equity."  (4  John.  Ch.  R,  130,  and 
the  cOrSes  there  referred  to.  Mathews  v.  Aikin,  1  Comst.  595. 
See  also  Abb.  Dig.  vol.  5,  p.  107,  tit.  Subrogation.) 

III.  There  being  no  reply  to  new  matter  set  up  in  the 
answer  by  way  of  an  equitable  counter-claim  for  relief,  the 
court  here  should  dismiss  the  complaint  and  order  judg- 
ment for  the  defendants,  or  else  enter  the  proper  decree  or 
judgment  protecting  the  equitable  rights  of  these  defendants, 
instead  of  sending  the  cause  back  to  the  circuit  for  a  new 
trial.  Unless  this  is  done,  a  new  trial  should  be  ordered, 
with  costs  to  abide  the  event.     {Code,  §  168.) 
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By  the  Couriy  E.  Dabwin  Smith,  J.  If  the  facts  stated 
in  the  defendants'  answers  are  true,  it  seems  to  me  they 
made  out  a  perfect  defense  to  the  action.  The  note,  when 
it  was  made,  was  given  for  the  interest  dne  on  two  mort- 
gages upon  land  then  owned  by  Allen  Smith,  and  which  he 
was  bound  to  pay.  He  was  the  principal  debtor,  and  the 
other  makers  were  his  sureties  upon  the  note.  The  answer 
states  that  he  afterwards  sold  and  conveyed  the  land  covered 
by  said  mortgages  to  Leonard  Smith,  one  of  the  sureties, 
who  assumed  the  payment  of  said  mortgages,  including  the 
note.  Leonard  Smith  thereupon  became  the  principal  debtor, 
as  between  himself  and  the  other  makers  of  the  note,  and 
was  primarily  bound  to  pay  the  same.  While  the  bonds  and 
mortgages  and  the  note  remained  in  the  hands  of  Eleazer 
Carter,  the  owner  of  the  same  at  the  time  of  giving  of  said 
note,  the  rights  of  the  parties  were  otherwise  unchanged.  If 
the  bonds  and  mortgages  which  the  answer  states  were  after- 
wards assigned  to  the  plaintiff  had  been  assigned  to  Leonard 
Smith  in  his  lifetime,  such  assignment  would  have  operated 
to  pay  the  same,  and  would  also  have  operated  to  merge  the 
legal  and  equitable  estate  in  him.  The  assignment  to  the 
plaintiff,  who  is  sole  administrator  of  Leonard  Smith,  would 
have  operated  as  payment,  to  the  same  effect,  if  made  to  him 
as  such  administrator.  The  presumption  would  have  been 
that  he  had  paid  the  amount  requisite  to  procure  such  assign- 
ment from  the  personal  estate  of  the  deceased,  and  he 
would  have  been  bound  to  discharge  the  mortgage  and 
cancel  the  note  in  suit.  But  the  assignment  was  not  made 
to  the  plaintiff  in  his  character  as  administrator,  and  as  an 
individual  he  was  as  competent  to  purchase  with  his  own 
means  and  hold  the  same,  as  any  other  person.  The  fact 
that  he  was  administrator  of  the  estate  of  Leonard  Smith 
did  not  disqualify  him  for  holding  and  enforcing  payment  of 
said  bonds  and  mortgages  and  note  in  his  individual  capacity. 
But  it  seems  to  me  that  as  he  represents  the  principal  debtor 
as  administrator,  and  has  in  his  hands  the  Amds  of  the  intes- 
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tate,  which  is  the  primary  fund  for  the  payment  of  the  debt, 
the  defendants  had  the  right  in  equity  to  require  him  in  the 
first  instance  to  exhaust  such  fund  before  he  resorted  to  the 
sureties  of  his  intestate.  But  I  do  not  think  that  the  de- 
fendants are  bound  to  rely  upon  this,  perhaps,  debatable 
equity  for  a  defense.  This  note  was  given,  it  is  stated,  as 
collateral  security  for  the  interest  accrued  on  the  bonds  and 
mortgages  at  the  date  of  the  note,  and  the  bonds  and  mort* 
gages  remain  unpaid  or  uncanceled  in  respect  to  such  inter- 
est, the  note  not  being  applied  thereon.  When,  therefore, 
the  plaintiff  proceeded  to  foreclose  said  mortgages  and  took 
a  decree  or  judgment  in  the  foreclosure  suit  for  the  full 
amount  of  the  bonds  and  mortgages,  including  the  amount 
of  the  said  note,  he  had  elected  to  proceed  in  rem,  and  in 
equity,  for  the  collection  of  said  bonds  and  mortgages  against 
the  land  covered  by  the  mortgages,  and  was  bound  to  exhaust 
his  remedy  by  the  sale  of  the  mortgaged  premises,  which  was 
the  primary  fund  for  the  payment  of  the  original  debt,  be- 
fore he  could  proceed  at  law  against  other  parties  or  property 
liable  collaterally  for  the  same.  The  plaintiff  might  have 
made  the  defendants  in  this  suit  parties  to  the  foreclosure 
suit  and  had  a  decree  against  them  for  the  deficiency  after  the 
sale  of  the  mortgaged  premises ;  but  having  omitted  to  do 
so,  and  having  elected  his  remedy,  he  must  abide  by  it  and 
be  confined  to  it  until  it  is  exhausted.  He  was  required  to 
state  in  his  bill  of  foreclosure  that  no  proceeding  had  been 
had  at  law  for  the  recovery  of  such  debt,  or,  if  any  judg- 
ment had  been  recovered  at  law,  he  was  bound  to  show  that 
an  execution  on  such  judgment  had  been  returned  unsatis- 
fied, (§  156;  of  art.  6,  ch,  1.  part  3,  2  B.  S.  191.)  Section 
153  of  the  same  statute  is  as  follows :  "  After  such  bill  shall 
be  filed  [that  is,  a  bill  for  the  foreclosure  of  a  mortgage  in 
equity]  while  the  same  is  pending,  and  after  a  decree  rendered 
thereon,  no  proceedings  whatever  shall  be  had  at  law  for  the 
recovery  of  the  debt  secured  by  the  mortgage  or  any  part 
thereof,  unless  authorized  by  the  court  of  chancery.''    It  was 
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therefore  proper  for  the  defendant  to  show^  as  he  offered  to 
do,  the  proceedings  upon  the  foreclosure  of  the  mortgages 
and  the  decision  or  judgment  rendered  therein.  Such  pro- 
ceedings constituted  a  complete  defense  to  the  action,  unds 
this  statute.  It  was  error,  therefore,  to  overrule  sach  m- 
dence.  The  defendants  were  clearly  entitled  to  give  parol 
evidence  to  establish  that  such  note  was  given  as  coUatersl 
to  the  interest  which  had  accrued  on  the  bonds  and  mort- 
gages. This  was  not  to  contradict  the  note,  but  to  show  its 
object  or  consideration.  (Chester  v.  Bank  of  Kingstmj  16 
N,  Y.  Rep,  336.)  I  think,  therefore,  that  there  should  be  a 
new  trial  in  the  action,  with  costs  to  abide  the  event 

New  trial  granted. 


[MovBOB  Obbbbal  Tbbm,  September  6,  1864.     WdUt,  V.  C.  SmiA  and 
£.  Darwin  Smith,  Justices.] 


McBUBKBY  V8.  WeLLMAN. 

Where  land  is  conreyed  by  an  absolute  deed,  as  a  secnrity  for  money  doe, 
loaned  or  adranced,  the  title  of  the  grantee  is  that  of  a  mere  mortga^ 

W.  being  in  possession  of  land  under  a  written  contract  with  H.  for  the  par- 
chase  thereof,  which  contract  had  not  yet  expired,  and  being  entitled  to 
the  possession  until  default  should  be  made,  applied  to  M.  to  advanoe  for 
him  the  unpaid  purchase  money  due  to  H.,  and  M.  accordingly  admiced 
that  amount,  at  the  same  time  agreeing  to  give  W.  five  years  in  which  to 
repay  the  amount,  with  interest,  to  take  a  conveyance  of  the  land  from 
H.,  for  his  security,  and  to  give  W.  a  written  contract  to  that  effect.  Thi 
land  was  thereupon  conveyed  to  M.  by  an  absolute  deed. 

S^t  that  this  was  an  application,  and  an  agreement,  in  fact  and  in  legil 
effect,  for  a  loan  for  five  years  on  the  security  of  the  land,  and  that  V. 
must  be  deemed  to  have  in  fact  taken  the  title,  as  between  him  and  W., 
as  a  mere  security  for  the  sum  advanced  to  W.  to  pay  the  balance  due  to 
H.  on  the  contract,  and  as  a  trustee  of  the  title. 

JEMtf,  alio  J  that  if  M.'s  title  was  that  of  a  mortgagee,  he  could  notmsintain 
^ectment,  against  W. ;  and  that  although  it  is  inadmissible,  at  law,  to  ahov 
by  parol,  that  a  deed  absolute  on  its  face  was  intended  to  be,  and  is,  a 
mere  mortgage,  yet  that  such  a  defense  was  always  admissible  inequitj, 
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and  an  equitable  defense  may  now,  since  the  code,  be  made  in  a  legal 
action,  and  is  equally  available  as  a  legal  defense. 

ffild  ftirtber,  that  it  would  be  a  great  perversion  of  the  statute  of  ftrauds, 
to  hold  that  the  fhiud  of  M.  in  getting  the  title  to  the  land  in  himself, 
and  then  refusing  to  give  W.  the  written  contract  he  had  promised,  should 
deprive  W.  of  the  right  to  show,  as  a  defense  to  an  action  of  ejectment, 
what  the  real  transaction  was,  and  to  have  the  appropriate  redress. 

The  statute  of  fhiuds  is  no  answer  to  such  a  defense,  and  was  never  designed 
to  cover  up  such  a  transaction.    Fer  £.  Dabwih  Smith,  J. 

APPEAL  from  a  judgment  ordered  at  the  circuit,  in  an 
action  of  ejectment,  on  a  trial  before  the  court  without 
a  jury.  The  defendant  in  his  answer  set  up  an  equitable  de- 
fense, and  prayed  for  affirmative  relief.  The  following  facts 
were  found  by  the  judge,  viz :  That  on  or  about  the  9th  of 
January,  1860,  the  land  in  question  was  owned  by  John 
Hunting,  who  resided  in  the  county  of  Schoharie,  and  was 
possessed  and  occupied  by  the  defendant  under  a  contract  to 
purchase  the  same,  which  had  then  about  one  year  to  run. 
That  the  defendant  being  desirous  to  get  further  time  to  pay 
for  said  land,  and  also  to  have  the  owner  thereof  nearer  to 
his  place  of  residence,  on  or  about  the  day  aforesaid,  applied 
to  the  plaintiff  and  proposed  to  him  that  he  should  advance 
and  pay  to  Hunting  the  amount  then  due  upon  the  defend- 
ant's contract  with  said  Hunting,  and  take  a  conveyance  of 
the  land  to  himself,  and  then  give  to  the  defendant  a  con- 
tract therefor,  for  the  amount  so  due  and  paid  by  said  plain- 
tiff, payable  at  some  future  day.  That  the  plaintiff  assented 
»to  this  proposition,  and  it  was  then  and  there  agreed  verbally 
between  the  defendant  and  the  plaintiff,  that  the  defendant 
should  procure  a  deed  to  be  made  and  executed  from  said 
Hunting  to  the  plaintiff  and  delivered  to  him,  and  that  the 
plaintiff  should  thereupon  pay  to  said  Hunting  the  amount 
due  for  the  land  upon  the  defendant's  contract,  and  that 
then  the  plaintiff  should  give  the  defendant  a  contract  for 
the  sale  and  conveyance  of  said  land  to  him  in  five  years 
thereafter,  upon  payment  of  said  purchase  price  with  interest 
thereon  payable  annually,  to  commence  on  the  first  of  July 
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then  next.  That  the  defendant,  in  pursuance  of  said  verbal 
agreement,  caused  his  written  contract  with  Hunting  to 
be  sent  and  surrendered  to  him,  and  a  deed  conveying  the 
said  land  to  be  made  out  and  executed  by  Hunting  to 
the  plaintiff.  That  said  deed  was  delivered  by  the  agent  of 
said  Hunting  to  the  defendant,  who  took  the  same  and  deliv- 
ered it  to  the  plaintiff,  some  time  in  March  or  April,  1860. 
That  said  plaintiff  thereupon  gave  to  the  defendant  a  draft 
for  the  sum  of  $284,  which  was  the  amount  then  due  upon 
the  defendant's  contract,  payable  to  the  order  of  said  Hunt- 
ing, which  the  defendant  caused  to  be  sent  and  delivered 
to  Hunting,  in  payment  and  satisfaction  of  the  purchase 
price  of  said  land.  That  it  was  then  agreed  verbally  b^ 
tween  the  plaintiff  and  the  defendant,  that  the  defendant 
should  come  down  to  the  plaintiff's  about  the  first  of  July 
thereafter,  and  enter  into  a  vnritten  contract  with  the  plain- 
tiff for  the  land  according  to  the  terms  previously  agreed 
upon,  which  contract  the  plaintiff  then  promised  to  have 
prepared  and  ready  for  execution  at  that  time.  That  the 
defendant  did  go  to  the  plaintiff's  accordingly,  at  the  time 
agreed  upon,  ready  to  sign  the  agreement  on  his  part,  and 
requested  the  plaintiff  to  enter  into  the  said  agreement  with 
him.  That  the  plaintiff  excused  himself  from  making  out 
and  signing  said  agreement,  at  that  time,  on  the  ground  that 
the  deed  had  been  sent  to  the  clerk's  office  for  record,  and 
had  not  been  returned,  and  he  could  not  describe  the  prem- 
ises ;  and  he  requested  the  defendant  to  call  another  day, 
on  or  about  the  first  of  September  then  next»  and  he  would 
have  the  contract  prepared,  and  would  then  enter  into  it 
with  the  defendant,  according  to  their  verbal  agreement. 
That  the  defendant  called  upon  the  plaintiff  on  the  day  last 
named,  to  ent^r  into  the  contract,  but  the  plaintiff  had  not 
prepared  it,  and  requested  the  defendant  to  come  at  another 
time,  when  it  should  be  prepared  and  signed  by  him.  That 
the  defendant  again  called,  and  was  again  put  off  in  like 
manner,  and  from  time  to  time,  until  finally  the  plaintiff, 
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upoQ  being  urged  by  the  defendant  to  enter  into  the  contract 
according  to  the  verbal  agreement,  denied  that  he  had  ever 
made  any  such  agreement  with  the  defendant,  and  wholly 
refnsed  to  make  or  to  enter  into  any  such  contract  with  the 
defendant.  That  such  denial  and  refusal  were  before  any 
payment  of  principal  or  interest  had  become  due  or  was  to 
become  due  by  the  terms  of  the  verbal  agreement.  That 
the  defendant,  before  the  commencement  of  this  action,  had 
always  been  ready  and  willing,  and  had  repeatedly  offered, 
to  execute  the  agreement  on  his  part  according  to  the  verbal 
agreement,  and  requested  the  plaintiff  to  execute  it  on  his 
part,  which  the  latter  declined'  and  refused  to  do.  That  the 
defendant,  before  the  said  verbal  agreement  with  the  plain- 
tiff, had  been  in  the  p6ssession  of  the  premises  under  his 
contract  with  Hunting  six  or  seven  years,  and  had  used  and 
cultivated  the  same  as  a  farm,  and  had  made  betterments  and 
improvements  thereon.  That  the  premises,  at  the  time  of 
said  verbal  agreement,  and  at  the  commencement  of  this 
action,  were  fairly  worth  $700,  and  that  the  defendant  was 
in  possession  of  the  premises  at  the  time  this  action  was 
commenced.  '  From  the  foregoing  facts  the  judge  found, 
as  conclusions  of  law,  and  decided,  that  the  plaintiff  was  seised 
of  the  premises  described  in  the  complaint  in  fee ;  that  the 
verbal  agreement  between  the  plaintiff  and  the  defendant  for 
the  sale  and  purchase  thereof,  was  void  by  the  statute  of 
frauds,  and  that  the  plaintiff  was  entitled  to  a  judgment 
against  the  defendant  for  the  recovery  of  the  possession 
of  said  premises  with  costs  of  the  action.  Judgment  being 
entered  accordingly,  the  defendant  appealed. 

Geo.  T.  Spencer  J  for  the  appellant.  I.  In  equity  the 
plaintiff  was  the  equitable  owner  of  the  land ;  the  vendor 
being  the  trustee  of  the  legal  title  for  him,  the  vendee. ' 
(Moyer  v.  Hinman^  3  Kern,  180.     Story's  Eq.  §  790.) 

II.  The  transaction  between  the  plaintiff  and  defendant 
was  not  a  sale  and  purchase  of  the  land,  but  a  loan  of  money 
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by  the  plaintiff  to  the  defendant,  on  the  security  of  the  legal 
title  ;  and  it  was  error  in  the  court  not  so  to  find  as  matter 
of  fact,  from  the  facts  proved  and  not  controverted  in  the 
case,  and  as  matter  of  law  from  the  facts  found  by  the  decis- 
ion of  the  judge.  1.  At  the  time  the  conveyance  was  made 
and  the  money  advanced,  the  plaintiff  had  never  seen  the 
land,  and  knew  nothing  of  its  value,   so  far  as  appears. 

2.  No  mention  was  made  during  the  negotiation,  of  the  value 
of  the  land,  nor  was  any  price  fixed  or  talked  of;  but  the 
agreement  was  that  the  plaintiff  should  advance  the  amount 
then  due  from  the  defendant  to  the  vendor  for  the  land. 

3.  The  substance  of  the  application  by  the  defendant  to  the 
plaintiff  was  for  a  loan  of  money,  with  a  proposition  that 
the  plaintiff  should  have  a  deed  of  the  land  as  his  security. 
(Morris  v.  Nixon,  1  How.  U.  8.  118.)  It  is  not  found,  as 
the  plaintiff  swears,  that  he  was  to  have  $50,  over  and  above 
the  amount  advanced,  for  his  trouble ;  and  it  is  therefore  to 
be  assumed,  that  he  was  to  receive  only  what  he  -advanced, 
with  interest ;  and  it  was  stipulated  when  the  interest  was  to 
commence.  4.  The  defendant,  at  the  time  of  the  arrange- 
ment, was  in  possession  <>f  the  land,  and  nothing  was  said 
or  done  about  transferring  possession,  or  the  payment  of  the 
rent.  (1  Powell  on  Mortgages,  284.)  5.  The  amount  ad- 
vanced was  $284 ;  the  value  of  the  land  at  the  plaintiff's 
estimate  of  $15  per  acre,  being  $628 ;  more  than  twice  the 
amount  advanced.  6.  There  was  no  negotiation  or  transac- 
tion between  the  plaintiff  and  the  owner  of  the  legal  title ; 
and  the  deed  was  procured  and  delivered  by  the  defendant. 
The  plaintiff  did  not  therefore  purchase  the  land  of  the  legal 
owner.  {Conway  v.  Alexander,  7  Cranch,  241.  Vernon  v. 
Bettte,  2  Eden.  110.  Oldham  v.  HalUy,  2  J.  J.  Marsh.  114.) 
7.  The  plaintiff  did  not  purchase  the  land  of  the  defendant ; 
for  the  agreement,  as  found  by  the  court,  shows  an  agree- 
ment that  the  plaintiff,  upon  receiving  the  deed,  should 
immediately  sell  the  same  land  to  the  defendant  for  the  same 
sum  advanced  by  him.     The  object  of  the  transaction  could 
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not  therefore  be  a  sale  by  the  defendant  to  the  plaintiff. 
8.  The  money  was  advanced  at  the  request  of  the  defendant, 
and  for  his  benefit,  and  he  was  therefore  liable  upon  an 
implied  undertaking,  to  repay  the  money  upon  his  refusal  to 
enter  into  the  contract,  which  the  decision  finds  was  to  be 
made  by  the  plaintiff,  with  him.  And  had  he  entered  into 
such  contract,  he  would  have  been  bound  by  that  to  repay 
the  money.  In  either  case,  the  transaction  creates  a  debt 
which  the  defendant  would  be  under  personal  obligation  to 
pay.  9.  But  if  there  was  no  personal  obligation  on  the  part 
of  the  defendant  to  pay,  which  could  be  enforced  by  action, 
there  was  a  right  on  his  part  to  repay  the  money  as  his  debt ; 
and  this  is  Bu£Scient  to  constitute  the  deed  a  mortgage,  and 
entitle  him  to  redeem.  (2  Am,  Leading  GaseSy  part  2,  435. 
See  Ooote  on  MortgageSy  15,  note  a,  and  cases  cited!) 

III.  The  conveyance,  having  been  procured  and  made  as 
security  for  money  advanced  by  the  plaintiff,  is  in  contem- 
plation of  equity,  a  mortgage,  and  the  defendant  is  entitled 
to  a  reconveyance  on  payment  of  the  debt.  But  if  doubtful 
whether  a  sale  or  mortgage,  it  will  be  treated  as  a  mortgage. 
The  right  is  one  of  pure  equity,  not  only  independent  of  the 
agreement  between  the  parties,  but  paramount  to  it,  and 
may  be  enforced  without  r^ard  to  the  form  of  the  con- 
veyance, and  even  in  opposition  to  its  terms.  (3  Am,  Lead- 
ing Gases  in  Eq,  pt.  2,  432.  Robinson  v.  Gropsey,  6  Paige, 
480.)  1.  The  same  result  follows  when  the  transaction  is 
put  in  the  form  of  a  conditional  sale,  with  an  agreement  for 
a  repurchase.  (2  Am.  Leading  Oases y  pt.  2,  435.)  2.  To 
such  an  extent  has  this  rule  been  carried  that,  at  laWy  eject- 
ment cannot  be  maintained  upon  an  absolute  conveyance 
when  it  appears,  by  parol  even,  that  the  same  was  intended 
as  a  mortgage.  (  Wehh  v.  RicCy  I  Hilly  606.  Swart  v.  /Ser- 
vice, 21  Wend,  36,  Heister  v.  Madeira,  3  Watts  &  S.  384. 
Rice  V.  Rice,  4  Pick,  349.)  3.  Although  these  cases  have 
been  overruled,  (6  Hilly  219,)  so  far  as  to  hold  that,  at  law, 
parol  evidence  cannot  be  given  to  prove  that  a  deed,  absolute 
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ou  its  face,  was  intended  for  a  mortgage,  it  is  now  established 
that,  under  the  code,  a  party  may  avail  himself  of  the  same 
evidence,  and  of  the  same  defences,  in  what  are  termed  legal 
actions,  as  he  formerly  could  in  equity.  {Hodges  v.  Tennesee 
Mutual  Fire  Ins,  Co.,  4  Selden,  416.  Despard  v.  Wal- 
bridge^  15  N,  Y.  Sep.  374.)  4.  It  is  evident  from  the 
authorities  cited,  that  although  the  parties  may  have  put  the 
transaction  in  precisely  the  form  they  intended,  yet  if  this 
form  was  used  for  the  purpose  of  securing  the  repayment  of 
money  advanced  merely,  the  absolute  conveyance,  given  as 
such  security,  will  be  none  the  less  a  mortgage.  But  in  this 
case,  the  plaintiff  refused  to  put  the  transaction  in  the  form 
agreed  upon,  and  was  guilty  of  a  fraud,  in  attempting  to  con- 
vert an  absolute  deed,  intended  as  security  for  the  repayment 
of  money,  into  an  indefeasible  title ;  and  this  is  ground  of 
relief  in  equity.  (Ooder  v.  Stant/oi'd^  T.  Monroe^  480.  Sio^ 
ry's  Eq.  Jur.  1018.  Marks  v.  PeU,  1  John.  Ch.  594.  Cook 
V.  MancitiSy  4  id.  167.  James  v.  Johnson,  6  id.  432.  Clark 
v.  Henry,  2  Cowen,  324.  1  Hilliard  on  Mortgages,  529. 
Walton  V.  Cronly,  14  Wend.  66.  4  Kent's  Com.  142-3.) 
5.  There  is  no  legal  obstacle  in  the  way  of  the  plaintiff's 
foreclosing  this  deed  as  a  mortgage.  It  has  all  the  attributes 
and  incidents  of  a  mortgage ;  among  which  is  the  right  of 
redemption  on  the  part  of  the  debtor,  and  of  foreclosure  on 
the  part  of  the  creditor.  The  facts  proved  in  this  case  and 
found  by  the  court,  will,  entitle  the  plaintiff  to  foreclosure, 
and  equally  entitle  the  defendant  to  redeem.  The  plaintiff 
cannot  defeat  the  right  of  redemption  by  denying  the  facts 
which  give^the  right.  {Hodges  v.  Tennesee  M.  <k  F.  Ins.  Co. 
8  N.  Y.  Rep.  416.)  6.  The  judgment  should  be  reversed, 
with  costs,  and  judgment  directed  in  favor  of  the  defendant 
with  costs ;  or  judgment  should  be  directed  that  the  defend- 
ant be  at  liberty  to  redeem,  on  payment  of  the  sum  advanced, 
with  interest,  and  recover  his  costs  of  the  plaintifll  He  had 
no  right  to  bring  an  action  of  ejectment  upon  a  mortgage. 
(3  B.  S.  599,  5th  ed.) 
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Bradley  dk  Kendall^  for  the  respondent.  The  plaintiff 
was  entitled  to  judgment,  upon  the  proofs  and  the  facts  found 
by  the  decision  of  the  court ;  and  the  judgment  should  be 
affirmed.  I.  When  one  party  paid  the  purchase  money  for 
land,  and  took  a  conveyance  in  the  name  of  another,  at  Qpm- 
mon  law,  before  the  statute,  a  trust  resulted  to  the  party 
paying  the  purchase  money.  But  trusts  in  such  cases  have 
been  abrogated  by  the  statute,  which  provides  that  the  title 
shall  vest  in  the  person  named  as  grantee.  (3  R.  S,  5th  ed. 
15,  §  52.  Garfield  v.  Hatmaker,  15  N.  T.  Rep,  475.)  It 
follows,  that  if  the  plaintiff  had  loaned  to  the  defendant  the 
money  to  pay  the  purchase  money,  and  taken  a  deed  in  the 
name  of  the  plaintiff,  and  the  defendant  had  done  so,  title 
absolute  would  have  vested  in  the  plaintiff.  No  trust  could 
have  resulted  to  the  defendant  in  such  case,  by  reason  of  the 
statute  referred  to ;  so  that  a  loan  would  not  aid  the  defend- 
ant. If  there  were  a  resulting  trust  in  favor  of  the  defend* 
ant,  that  would  not  affect  the  plaintiff's  right  to  the 
possession  ;  he  having  the  legal  title,  the  right  to  the  posses- 
sion would  follow.     (5  Denioy  225.    8  John.  448.) 

II.  But  clear]y  there  was  no  loan  by  the  plaintiff  to  the 
defendant,  and  the  court  has  correctly  found  that  there  was 
no  loan  of  the  money.  1.  By  the  defendant's  own  testimony 
it  appears  that  the  money  was  paid  by  the  plaintiff  for  the 
legal  title  to  the  premises,  the  parties  contemplating  a  sale 
by  the  plaintiff  to  the  defendant,  and  the  creation  between 
them  of  the  relation  of  vendor  and  vendee.  The  relation  of 
debtor  and  creditor  was  not  created  by  the  advance  or  pay- 
ment of  the  money.  And  the  creation  of  that  relation 
was  not  intended  except  by  the  subsequent  creation  of  the 
relation  of  vendor  and  vendee,  and  then  for  the  purchase 
money  on  the  contemplated  agreement  of  sale.  {Olover  v. 
Payuy  19  Wend,  518-21.)  The  arrangement  in  respect  to 
resale  to  the  defendant  was  not  legally  available  to  either 
party.  It  was  void  by  the  statute  of  frauds.  {Ryan  v. 
Dox,  26  Barh.  440,  447.    BoUsford  v.  JB«rr,  2  John.  Ch 
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405.)  By  the  testimony  of  the  plaintiff  it  also  appears  that 
there  was  no  loan  to  the  defendant  of  the  money  paid  by  the 
plaintiff  for  the  conveyance,  and  that  the  relation  of  debtor 
and  creditor  was  not  thereby  created  or  intended  to  be  cre- 
ated, and  the  court  so  found. 

III.  The  deed  from  Hunting  to  the  plaintiff  cannot  in  any 
view  be  deemed  a  mortgagage.  1.  There  was  no  precedent 
debt  or  loan  of  money.  The  relation  of  debtor  and  creditor 
did  not  exist  between  the  plaintiff  and  defendant.  The  de- 
fendant assumed  no  obligation  to  pay  the  money.  The  void 
arrangement  for  sale  by  the  plaintiff  to  the  defendant  of  the 
premises  cannot  aid  the  defendant.  (Glover  v.  Payn,  19 
Wend.  520,  21.  Rohinaon  v.  Cropseyy  2  Fdto.  Ch.  138.) 
2.  The  arrangement  made  between  the  parties  clearly  shows 
that  the  deed  cannot  be  deemed  a  mortgage,  and  the  relation 
of  mortgagor  and  mortgagee  was  not  created  or  contemplated. 
To  constitute  a  mortgage,  all  the  elements  of  a  technical 
mortgage  must  enter  into  the  arrangement.  (Brown  v. 
Dewey y  2  Barb.  28.  Byan  v.  J9oa?,  25  id.  440.  Quirk  v. 
Bodman,  5  Duer^  285.  Baker  v.  Thrasher^  4  Denio^  493. 
Cooper  V.  Whitney^  3  Hillj  95.  Glover  v.  Payn,  supra. 
'  Eckford  v.  Dekay,  26  Wend.  29.  8  Paige^  89.  Holmes  v. 
Granty  Id.  243.  Bobinson  v.  Cropsey,  2  JEdw.  Ch.  138.) 
The  case  of  Palmer  v.  Gw'nseyy  (7  Wend.  248,)  is  disap- 
proved and  overruled  by  Baker  v.  Thrashery  (4  DeniOy  493>) 
and  Cooper  v.  Wkitneyy  (3  Hilly  95.)  3.  The  deed  was  not 
made  by  the  defendant,  and  that  alone  is  a  sufficient  reason 
why  he  cannot  be  deemed  a  mortgagor,  (a.)  A  deed  absolute 
on  its  face,  when  made  to  secure  the  payment  of  a  debt  due 
from  the  grantee,  is  in  effect  a  mortgage — the  grantor  being 
the  mortgagor.  But  in  this  case  it  cannot  be  pretended  that 
the  grantor  (Hunting)  is  a  mortgagor.  He  intended  to  con- 
vey, and  conveyed  the  title,  and  the  plaintiff  took  all  he  con- 
veyed. The  grantor  reserved  nothing,  (b.)  The  defendant 
formerly  had  the  equitable  title  subject  to  the  unpaid  pur- 
chase money.    He  did  not  convey  or  transfer  to  the  plaintiff, 
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bat  extinguished  it  by  snrrendering  bis  contract  to  Hant* 
in?  before  the  deed  was  made.  The  defendant  retained  no 
interest  in  the  premises.  He  cannot  have  the  position  of  a 
mortgagor.  (Lathrop  v.  Hoyt^  7  Barb.  63,  64)  4.  The 
parties  never  intended  that  the  deed  should  be  a  mortgage, 
but  ex^essly  understood  that  the  plaintiff  should  take  the 
entire  legal  title,  and  that  he  should  subsequently,  on  certain 
terms,  make  an  agreement  to  sell  that  title  to  the  defendant. 
The  performance  of  that  understanding  is  optional  with  the 
parties.  5.  The  plaint]|r,  if  disposed,  could  not  foreclose. 
Nobody  but  he,  holds  the  legal  title;  the  defendant  has 
nothing  of  estate  to  be  cut  off  by  foreclosure.  The  only  remedy 
for  the  plaintiff  is  that  based  upon  the  legal  title ;  and  the 
only  form  of  action  is  that  selected  by  the  plaintiff. 

IV.  The  only  question  in  the  case  was,  who  is  entitled  to 
the  possession  of  the  premises,  as  between  the  parties? 
1.  The  plaintiff  having  the  legal  title  has  the  right  to  that 
possession.  2.  The  defendant  cannot  in  any  view  be  entitled 
to  the  possession,  (a.)  He  certainly  cannot  claim  that  the 
oral  understanding  that  a  contract  for  sale  should  be  made, 
can  afford  him  any  right.  If  the  agreement  for  sale  of  the 
premises  had  been  made,  that  would  not  have  given  the  de- 
fendant any  right  to  possession — there  was  no  understanding 
that  it  should  contain  any  provisions  giving  right  to  posses- 
sion. (6.)  And  if  the  agreement  had  been  made,  the  default 
of  payment  which  exists  would  have  given  the  plaintiff  right 
to  full  possession.  The  defendant  has  not  paid  or  offered  to 
pay  the  plaintiff  any  thing,  (c.)  The  defendant  had  no 
right  of  possession  under  the  contract  made  with  him  by 
Hunting,  as  the  terms  of  that  contract  appear  by  the  evi- 
dence. 3.  Whether  the  defendant  can  or  cannot  enforce  his 
.arrangement  with  the  plaintiff  to  give  him  a  contract  is  of 
no  consequence  in  this  case,  inasmuch  as  that  could  not  affect 
the  plaintiff's  right  to  possession.  Nothing  can  be  considered 
by  way  of  defense,  legal  or  equitable  in  this  case,  except  that 
which  operates  on  the  right  of  possession  at  the  time  of  the 
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commencment  of  this  action.    No  other  rights  are  affected 
by  the  judgment. 

v.  The  answer  does  not  state  facts  sufficient  to  constitute 
a  defense.  And  the  evidence  not  only  authorized  but  required 
the  court  to  find  for  the  plaintiff. 

By  the  Courts  E.  Darwin  Smith,  J.  Upon  the  facts 
found  by  the  learned  judge  before  whom  this  cause  was  tried, 
without  a  jury,  I  am  entirely  satisfied  that  his  conclusions 
upon  the  law  are  erroneous.  From  his  findings  upon  the 
facts,  it  appears  that  the  defendant  had  a  contract  from  one 
Hunting,  for  the  purchase  of  the  land  in  question,  which,  at 
the  time  of  the  conveyance  from  Hunting  to  the  plaintiff, 
had  about  a  year  to  run ;  that  the  defendant  had  entered 
into  possession  under  this  contract,  and  had  occupied  the 
land  about  seven  years,  and  had  made  valuable  improvements 
on  it,  cultivated  it  as  a  farm,  and  was  then  in  the  actual 
possession  thereof.  Under  this  contract  the  defendant  Well- 
man  had  the  clear  equitable  title  to  the  said  lots.  His  inter- 
est in. the  land  would  have  gone,  on  his  decease,  to  his  heirs, 
as  real  estate,  and  his  widow,  if  he  had  left  one,  would  have 
been  entitled  to  dower  in  \i.  ■  (6  John,  CJi,  398.  Moore  v.  jBtir- 
rowSf  34  Barb,  174.  Adams  v.  Qreen^  Id.  179.  10  id.  434. 
18  id.  83.)  The  contract  between  Hunting  and  Wellman  is  not 
set  out  in  the  case,  and  its  terms  do  not  distinctly  appear ;  but 
it  is  stated  in  the  findings  of  the  judge  that  the  defendant  went 
into  possession  of  the  premises,  under  his  contract.  This 
finding,  1  think,  implied  that  he  was  entitled  under  the  con- 
tract to  go  into  possession  of  the  land,  and  as  his  occupation 
for  seven  years  had  been  acquiesced  in  by  Hunting,  and  his 
right  to  a  deed  was  recognized  by  him,  and  the  contract  had  not 
yet  expired,  I  think  it  must  be  considered  that  he  was  rightly 
in  possession,  and  was  entitled,  as  against  Hunting  himself, 
to  retain  such  possession  till  default  was  made  in  his  pay- 
ments upon  the  contract.  In  this  view  of  the  defendant's 
rights,  as  between  himself  and  Hunting,  the  latter  could  not 
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have  mamtaiDed  ejectment  against  him^  at  the  time  of  the 
conveyance  to  the  plaintiff.  Having  these  clear  equitahle 
rights  in  the  land,  the  defendant  applies  to  the  plaintiff  to 
advance  and  the  plaintiff  agrees  to  advance^  for  him  the 
amount  of  the  unpaid  purchase  money  and  give  him  five 
years  to  make  payment  to  him  of  such  amount  with  interest 
thereon  annually,  and  to  take  a  conveyance  of  the  land  for 
his  security  and  give  him  a  contract  to  this  effect.  This,  it 
seems  to  me,  was  clearly  an  application,  and  an  agreement,  in 
fact  and  in  legal  effect,  for  a  loan  of  ^284  for  five  years  on 
the  security  of  this  lot  of  land.  This  was  the  clear  object 
and  intent  of  the  parties.  The  plaintiff  never  contracted  to 
purchase  this  land  of  Hunting,  and  never  had  any  negotia- 
tions with  him.  The  title  to  this  lot  was  procured  by  Well- 
man  to  be  conveyed  to  the  plaintiff,  and  he  advanced  the 
money  to  WeUman  for  that  purpose.  This  is  very  clear  upt>n 
the  evidence  and  the  findings  of  the  judge  upon  the  facts. 
It  must  therefore  be  held  that  the  plaintiff  in  fact  took  the 
title  to  this  land,  as  between  him  and  Wellman^  as  a  mere 
security  for  the  said  sum  of  $284  by  him  advanced  to  Well- 
man  to  pay  off  the  contract  to  Hunting  and  as  a  trustee  of 
the  title.  Where  land  is  conveyed  by  an  absolute  deed  as  a 
security  for  money  due,  loaned  or  advanced,  it  is  well  set- 
tled that  the  title  of  the  grantee  in  such  deed  is  that  of  a 
mere  mortgagee.  (4  Kenty  142.  2  White  d  Tudor^s  Lead^ 
ing  Cases  in  Equity ,  430,  and  cases  there  cited.)  If  the 
plaintiff's  title  is  that  of  a  mortgagee,  then  he  cannot  main- 
tain ejectment.  (2  B,  8.  312,  §  57.)  But  this  is  an  action 
at  law,  and  it  has  been  held  not  admissible,  at  law,  to  show 
by  parol  that  a  deed  absolute  upon  its  face  was  intended  to 
be  and  is  a  mere  mortgage.  ( Webb  v.  Bice,  6  Silly  219/) 
But  it  was  always  admissible  in  equity  to  show  by  parol  thaw 
an  absolute  deed  was  intended  to  be  a  mortgage ;  and  m  - 
equitable  defense  may  now,  since  the  code,  be  made  in  a  legal 
action,  and  is  just  as  available  as  a  legal  defense,  (Dobson  v. 
Pearce,  2  Kern.  156 ;  Orary  v.  Ooodman,  Id.  266 ;  i>ea- 
VoL.  XLII.  26 
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pard  V.  Walhridgey  15  N,  Y,  Rep.  374 ;  and  Hodge  v.  The 
Tennessee  Insurance  Oo,^  4  Seld.  416 ;)  the  rule  in  Webb  v. 
Bice  has  ceased  to  be  of  any  practical  consequence,  if  the 
equitable  defense  is  spread  upon  the  record  so  as  to  let  in  the 
parol  proof,  and  such  is  the  case  in  this  action.  If  Wellman 
had  had  the  legal  title  and  had  conveyed  it  to  the  plaintiff 
as  security  for  the  said  sum  of  ^284,  it  is  perfectly  well  set- 
tled that  he  might  claim  to  redeem  the  land,  in  equity,  by 
offering  to  pay  the  money,  and  might  show  by  parol  that 
the  deed  was  intended  as  a  mortgage.  I  cannot  see  that  it 
makes  any  difference  in  principle  that  Hunting  held  the  title 
to  the  land  in  trust  for  Wellman,  and  he  procured  him  to 
convey  it  to  the  plaintiff.  It  is  just  as  much  an  absolute 
deed,  in  form  given  to  secure  a  debt  or  a  loan  of  money,  in 
one  cafie  as  in  the  other.  Wellman  was  a  debtor  for  the 
mmiey  loaned.  The  money  was  not  purchase  money,  but 
money  lent  and  advanced  for  the  benefit  of  Wellman.  It  is 
in  principle  within  all  the  cases  where  equity  has  held  an 
absolute  deed  to  be  a  mortgage,  and  given  relief  against  it  as 

such.     The  case  was  disposed  of  at  special  term  as  purely 

one  of  law,  and  upon  the  ground  that  the  parol  agreement 
proved  was  void  by  the  statute  of  frauds.  In  the  case  of  Tay- 
lor  and  others  v,  Luther ^  (2  Sumner^  232,)  Judge  Story,  in  a 
similar  case,  speaking  of  the  statute  of  frauds,  says :  '^Noth- 
ing is  better  settled  than  that  the  true  construction  of  this 
statute  does  not  exclude  the  enforcement  of  parol  agreements 
respecting  the  sale  of  lands  in  cases  of  fraud ;  for  as  it  has 
been  very  emphatically  said,  that  would  make  a  statute, 
purposely  made  to  prevent  frauds,  the  veriest  instrument  of 
fraud."  If  the  real  agreement,  found  to  be  proved  between 
these  parties,  had  been  carried  into  effect,  the  defendant's 
rights  would  not  have  rested  in  parol.  He  would  have  had 
a  clear  written  contract  declaring  his  rights.  It  would  h^  a 
great  perversion  of  the  statute  to  hold  that  the  fraud  of  the 
plaintiff  in  getting  the  title  to  this  land,  and  then  refusing 
to  give  tQ  the  defendant  the  written  contract  contempli^t^^ 
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flhoald  deprive  the  defendant  of  the  right  to  ahow  what 
the  real  transaction  swas,  and  to  appropriate  redress.  In 
AKenfa  Com,  143,  it  is  said  that  ''parol  evidence  is  admissi- 
ble, in  equity,  to  show  that  an  absolute  deed  was  intended 
as  a  mortgage,  and  that  the  defeasance  had  been  omitted  or 
destroyed  by  fraud,  surprise  or  mistake."  And  in  the  case 
of  Taylor  and  others  v.  Luther,  (2  Sumner j  be/ore  citedy) 
Judge  Story,  referring  to  this  statement  of  Chancellor  Kent, 
says:  ''It  is  the  same  if  it  [the  defeasance]  be  omitted  by 
design  upon  mutual  confidence  between  the  parties ;  for  the 
violation  of  such  an  agreement  would  be  a  fraud  of  the  most 
flagrant  kind  originating  in  an  open  breach  of  trust,  against 
conscience  and  justice/'  This  remark  of  Judge  Story  de- 
scribes and  applies  to  this  case  very  clearly.  The  fact  that 
Wellman  has  no  written  contract  declaring  his  rights,  is  part 
of  the  wrong  and  fraud  of  which  he  complains,  and  which 
calls  for  the  equitable  interposition  of  this  court.  He  makes 
out  a  clear  case  of  fraud  on  the  part  of  the  plaintiff  in  seek- 
ing, under  guise  of  friendship  and  confidence,  to  get  title  to 
his  ffu'm  and  thereby  deprive  him  of  it ;  and  this  is  not  de- 
nied by  the  plaintiff,  but  he  trusts  entirely  to  the  statute  of 
frauds  as  an  answer  to  this  defense.  It  is,  in  my  opinion, 
utterly  unavailable  for  such  purpose,  and  was  never  designed 
to  cover  up  such  a  transaction.  The  defendant  established 
a  clear  equitable  defense  to  the  plaintiff's  action,  and  this,  as 
we  have  before  seen,  is  just  as  available  and  complete  as  if 
it  were  a  legal  defense.  The  complaint  should  have  been 
dismissed  at  the  special  term  upon  this  ground.  The  judg- 
ment should  now  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

[MovBOB  Obvbbal  Tbbk,  September  6,  1864.    /.  C.  StmUi,  WeUm  and 
B.  Ikarwrn  Smith,  JuBtioea.] 
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Mary  E.  Simmons  vs.  Lodbma  Fairchild  and^others. 

It  is  a  Aindamental  rule,  in  plMuUng,  that  where  there  are  separate  counts, 
in  a  complaint,  each  must  disclose  a  distinct  right  of  action. 

Another  rule  is  that  the  complaint  should  consist  of  allegations  or  aTermenls 
oi  fad  stated  positiTely,  or  upon  information  and  belief. 

A  complaint  contained  two  counts ;  the  first  setting  forth  the  will  of  P.  8. 
deceased,  and  praying  that  it  might  be  declared  void,  for  certain  reasons 
there  assigned.  The  second  count  contained  no  allegations  of  fact,  except 
that  certain  specified  questions  had  arisen  under  or  in  respect  to  the  will 
set  out  iu  the  first  count.  The  reference  to  the  will  as  set  out  in  the  first 
count  was  in  these  words :  "  Assuming  that  the  said  instrument  was  duly 
executed"  &c.  KM  that  this  was  not  a  sufficient  reference  to  the  preced- 
ing count  to  make  the  will  a  part  of  the  second  count.  That  there  should 
haTe  been,  in  express  terms  or  by  implication,  after  an  allegation  of  the 
making  of  the  will,  an  averment  of  the  due  execution  of  the  same ;  and 
then  a  reference  to  the  former  count  for  its  terms,  date  and  manner  of 
execution  might  have  been  sufiiclent.    J.  C.  Sxith,  J.  dissented. 

BM^  also,  that  assuming  that  the  reference,  in  the  second  count,  to  the  will 
was  sufficient  to  make  the  will  a  part  of  that  count,  the  count  was  still 
defective,  for  want  of  the  requisite  allegations  to'make  the  will  operative 
as  a  will  of  either  real  or  personal  estate,  or  the  subject  matter  of  an 
action.  That  there  was  nothing  in  the  shape  of  a  cause  of  action  pre- 
sented in  the  second  count,  and  that  it  could  not  be  helped  out  by  refer- 
ence to  the  first  count. 
• 

APPEAL  from  an  order  made  at  a  special  term,  OTermling 
a  demurrer  to  the  complaint.  The  complaint,  consisting 
of  two  counts,  was  as  follows:  ^^ First,  The  plaintiff  com- 
plains against  the  defendants  and  alleges,  that  on  or  .about 
the  26th  day  of  February,  1861,  at  the  town  of  Perinton,  in 
ihe  said  county  of  Monroe,  and  state  of  New  York,  the 
above  named  Peter  Sines,  the  father  of  the  said  plaintiff, 
died,  seised  in  fee  of  the  real  estate  hereinafter  described, 
[describing  it ;]  that  said  deceased  also  left  personal  estate 
and  property  of  the  value  and  amount  of  one  thousand  dol- 
lars and  upwards ;  that  he  left  the  defendant  Lodema  Fair- 
child,  now  the  wife  of  Adonijah  H.  Fairchild,  then  Lodema 
Sines,  his  widow ;  and  that  he  left  the  said  plaintiff,  his  only 
child  and  heir  at  law,  then  and  now  the  wife  of  James  J. 
Simmons ;  and  that  the  defendants,  Emily  Sinmions,  James 
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F.  Simmies,  and  Peter  A.  SimmaQB,  then  were  and  still  are 
the  infant  children  of  the  plaintiff  by  her  said  husband ;  the 
said  Emily,  the  eldest^  being  of  the  age  of  twelve  ^years  in 
Jane,  1862.  That  prior  to  his  death,  and  about  the  time  it 
bears  date,  an  instrument  in  writing,  of  which  a  copy  is  here- 
inafter set  forth,  purporting  to  be  the  last  will  and  testament 
of  said  deceased,  was  drawn  by  one  L.  0.  Aylworth,  a  justice 
of  the  peace,  of  Victor,  in  the  county  of  Ontario,  and  was 
formally  executed  by  said  deceased,  of  which  said  instrument 
the  following  is  a  copy,  to  wit : 

^'I,  Peter  Sines,  of  Perinton,  in  the  county  of  Monroe, 
and  state  of  New  7ork,  of  the  age  of  sixty-four  years  and 
upwards,  being  of  sound  pind  and  memory,  do  make  and 
publish  and  declare  this  my  last  will  and  testament,  in  man- 
ner and  form  following,  that  is  to  say :  I  give  and  bequeath 
all  and  singular  my  entire  estate,  in  possession  or  expectancy, 
of  whatever  kind,  or  nature  or  description,  to  my  well 
beloved  wife  Lodema ;  I  having  full  confidence  in  her  discr^ 
tion,  and  I  well  knowing  that  my  said  wife  will  always  be 
the  most  prudent  protector  of  our  daughter  Mary  Emily,  and 
her  little  ones,  during  her  life.  I  think  it  is  the  best  way 
to  vest  in  my  said  wife  the  absolute  title  to  my  whole  estate, 
without  reserve.  And  I  hereby  revoke  all  former  wills  by  me 
made.  In  witness  whereof  I  have  hereunto  set  my  hand  apd 
seal,  at  Perinton,  this  thirteenth  day  of  October,  one  thou- 
sand eight  hundred  and  sixty. 

(Signed,)  Pxteb  Sinks."      [ssiiL.] 

With  an  attestation  clause,  in  the  usual  form,  subscribed 
by  three  witnesses. 

''And  the  said  plaintiff,  upon  information  and  belief, 
alleges  that  the  said  instrument  Was  and  is  void  as  a  will, 
for  the  following  reasons : 

First.  She  alleges  that  at  the  time  of  its  execution,  the 
said  deceased  was  so  weak  and  enfeebled  in  body  and  mind, 
from  long  continued  sickness  and  disease,  and  to  such  an 
extent  under  the  influence  of  stimulants,  taken  and  admin- 
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istered  at  the  time^  as  not  to  be  of  sound,  disponng  mind, 
memory  or  understanding.     Second.  That,  being  in  thst 
enfeebled  condition,  at  and  prior  to  the  time  of  its  execution, 
he  was  unduly  influenced  by  the  said  Lodema,  and  'othen 
acting  in  her  interest,  to  make  such  will,  contrary  to  his  ml 
intent  and  wishes,  when  unbiased,  as  expressed  by  him  at 
other  times,  which  were  that  the  plaintiff,  as  his  only  child, 
for  whom  he  cherished  the  greatest  affection,  should  reoeiT« 
the  whole  of  his  property,  except  so  much  aa   the  said 
Lodema  would  receive  by  way  of  dower,  and  under  the  stat- 
ute of  distributions.   Third,  That,  being  in  that  enfeebled  con- 
dition, an  imposition  was,  in  effect,  practised  upon  him,  whetiier 
designedly  or  not,  in  that  he  was  persuaded  to  believe  that  there 
was  nothing  in  the  will  giving  to  the  said  Lodema  more  than 
a  life  estate  in  his  said  property,  unless  this  court  ahall  de- 
cree, as  hereinafter  prayed,  that  upon  a  proper  construction 
of  said  instrument,  it  does  in  reality  give  the  said  Lodema 
a  life  estate  only.     And  the  plaintiff  further  allies,  that  the 
said  deceased  died  on  the  26th  of  February,  1861,  at  Perin- 
ton  aforesaid,  and  thereafter,  and  on  or  about  March  \2^ 
1861,  said  instrument  was  admitted  to  probate  by  and  be- 
fore the  surrogate  of  Monroe  county,  and  shortly  thereafter, 
letters  of  administration  of  the  goods,  chattels  and  credits  of 
said  deceased,  with  the  said  alleged  will  annexed,  were  issued 
to  the  said  Lodema ;  that  for  about  a  year  after  her  fathei:^B 
death,  she,  the  said  plaintiff,  with  her  husband  and  childreB, 
continued  to  live  on  said  farm  with  her  mother,  the  said 
Lodema,  at  her  request,  in  order  to  help  her  settle  up  the 
estate;  that  at  that  time  the  plaintiff  had  not  been  fullj 
informed  of  the .  circumstances  going  to  impeach  the  due 
execution  of  said  will,  and  it  was  not  insisted  by  the  said 
Lodema  that  she  had  more  than  a  life  interest  in  said  prop- 
erty ;  and  it  was  conceded  by  her  mother  that  she,  the  said 
plaintiff,  was  the  owner  in  fee  and  in  her  own  right,  subject 
to  such  life  estate,  of  the  said  property,  and  it  was  talked 
of  between  them  that  the  best  way  of  disposing  of  the 
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property  was  to  sell  it  and  divide  the  proceeds  between  them 
in  accordance  with  their  supposed  rights  as  aforesaid.  Bat 
that  afterwards,  and  on  the  first  day  of  January,  1863,  the 
said  Lodezna  married  the  defendant,  Adonijah  H.  Fairchild ; 
and  that  since  her  acquaintance  with  and  marriage  of  the 
said  Fairchild,  she,  the  said  Lodema,  and  her  husband,  act* 
ing  in  concert  with  her,  have  begun  to,  and  do,  repudiate  all 
claims  of  the  plaintiff  and  her  children  to  any  portion  of  the 
estate ;  and  that  the  said  Lodema  and  her  said  husband  are 
using  and  disposing  of  the  said  property  and  the  rents,  issues 
and  profits  thereof,  and  are  spending  the  said  personal  prop- 
erty, principal  and  interest,  and  claim  that  it  is  absolutely 
the  property  of  the  said  Lodema  in  fee,  and  in  her  own  right, 
to  the  exclusion  of  the  said  plaintiff  and  her  children. 

2d.  And  for  a  second  and  further  cause  of  action,  the 
plaintiff  allies  that,  assuming  that  the  said  instrument  was 
duly  executed,  and  is  valid  as  the  last  will  and  testament  of 
the  said  deceased,  questions  have  arisen  as  to  what  construc- 
tion ought  rightfully  to  be  put  upon  it^  that  is  to  say: 
First.  Whether  the  words,  "during  her  life,''  in  the  first 
and  only  disposing  clause  of  said  will,  relate  to  and  control 
the  previous  words  of  disposition  of  property  and  estate  in 
said  clause,  and  refer  to  the  "life''  of  the  said  Lodema,  or 
whether  they  refer  to  the  life  of  "our  daughter,  Mary 
Emily,"  &c.  the  plaintiff,  and  are  intended  to  define  the  period 
during  which  the  testator  means  to  direct  the  said  Lodema  to 
"protect"  the  plaintiff  and  her  children.  Second*  Whether 
the  clause  beginning  with  the  words,  "I,  having  full  confi- 
dence," &c.  and  ending  with  the  words,  "during  her  life,'' 
creates  a  trust  in  favor  of  the  plaintiff  and  her  children^  for  sup- 
port and  maintenance  out  of  said  property,  or  whether  they 
constitute  simply  a  recommendation  of  the  plaintiff  and  her 
children  to  the  bounty  of  the  said  Lodema.  Third.  Whether 
the  words  "I  think  it  is  the  best  way  to  vest  in  my  said  wife 
the  absolute  title  to  my  whole  estate,  without  reserve," 
enlarge  the  previous  life  estate  (supposing  it  to  be  such)  into 
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a  fee,  or  whether  they  constitute  simply  an  expression  of 
opinion  of  the  testator,  that  it  is  best,  as  he  has  therein  he- 
fore  done,  to  give  said  Lodema  full  control,  as  £eu*  as  life 
estate  could  do,  of  all  his  property,  absolutely,  without 
reserving  any  right  to  the  plaintiff  in  any  of  said  property, 
during  the  continuance  of  such  life  estate.  Fourth.  Whether, 
upon  the  whole  will,  the  said  Lodema  has  a  life  estate  or  a 
fee  in  said  property. 

And  the  plaintiff  further  alleges  that  her  said  infant  chil- 
dren are  made  defendants,  because,  by  reason  of  their 
infancy,  they  could  not  be  consulted  or  properly  made  plain- 
ti£b.  The  plaintiff,  therefore,  demands  judgment  in  this 
action.  First,  Establishing  and  determining  that  the  said 
instrument  in  writing,  purporting  to  be  the  last  will  and  tes« 
tament  of  said  deceased,  was  not  duly  executed  for  the  rea- 
sons in  that  behalf  set  forth  in  said  first  cause  of  action,  and 
that  the  same  be  set  aside  and  declared  void ;  or,  Second.  In 
case  it  should  be  determined  that  said  instrument  was  duly 
executed  as  a  will,  and  is  not  void  for  any  of  the  reasons 
alleged  in  said  first  cause  of  action,  then,  as  alternative  relief, 
she  prays  that  the  said  will  may  be  judicially  construed,  and 
its  true  meaning  declared  and  determined  by  the  decree  and 
judgment  of  the  court  in  this  action,  and  that  it  may  be 
adjudged  to  give  to  the  said  Lodema  a  life  estate  only  in  said 
property,  charged  with  the  support  and  maintenance  of  the 
plaintiff  and  her  said  children  during  the  continuance  of  such 
life  estate,  and  that  subject  to  such  life  estate  and  chai^ 
thereon,  the  fee  of  said  real  estate,  and  the  reversion  of  said 
personal  estate  is  undisposed  of  by  said  instrument,  and 
descends  and  is  to  be  distributed  to  the  plaintiff  as  the  only 
child  and  heir-at-law  of  said  deceased.  Third.  Awarding 
costs  to  all  parties  out  of  the  estate.  Fourth.  Such  other 
or  further  judgment  or  relief,  in  the  premises,  as  shall  be 
just.'' 

The  defendants  put  in  an  answer  denying  the  all^ationa 
contained  in  the  first  count  or  cause  of  action  in  the  com* 
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plainly  and  demnrred  to  the  allied  canse  of  action  marked 
^^2d/'  in  the  complaint^  and  specified  the  following  causes  of 
demnrrer,  to  wit :  ^'  Ist.  That  the  said  alleged  second  canse 
of  action  does  not  state  ficts  sufficient  to  constitute  a  cause 
of  action.  2d.  That  the  two  alleged  causes  of  action  in  the 
said  complaint  stated,  are  inconsistent,  and  improperly 
joined  in  one  action  and  complaint.'' 

The  court,  at  special  term,  gave  judgment  for  the  plaintiff, 
on  the  demurrer,  with  leave  to  the  defendants  to  answer,  on 
payment  of  costs. 

W.  F.  Oog9weUy  for  the  appellants. 

F.  E.  Oarnwell,  for  the  respondent. 

£.  Dabwin  Suite,  J.  The  question  is,  does  the  second 
count  of  the  complaint  sufficiently  state  any  cause  of  action  ? 
I  think  it  does  not,  and  that  the  demurrer  is  well  taken.  It 
is  a  fundamental  rule  in  pleading,  that  where  there  are  sepa- 
rate counts  in  a  complaint,  each  must  disclose  a  distinct  right 
of  action.  Chitty  says :  "  The  separate  counts  are  for  all 
purposes  as  distinct  as  if  they  were  in  separate  declarations  ; 
and  consequently  they  must  contain  all  necessary  allegations, 
or  the  latter  must  expressly  refer  to  the  former.''  (1  Chitty* s 
Plead.  413.  And  Bee  OoulcPe  Plead.  §  3,  ch.  4,  p.  159.) 
Another  rule  of  pleading  is,  that  the  complaint,  or  answer, 
should  consist  of  allegations  or  averments  of /acf,  stated 
positively,  or  upon  information  and  belief.  This  second 
count  contains  no  allegations  of  fact,  except  that  questions 
have  arisen  under,  or  in  respect  to  the  will,  set  out  in  the 
first  count.  The  reference  to  the  will,  as  set  out  in  the  first 
count,  is  in  these  words:  '^Assuming  that  the  said  instru- 
ment was  duly  executed,"  &c.  This,  I  think,  is  not  a  suffi- 
cient reference  to  the  preceding  count,  to  make  the  will  a  part 
of  the  second  count.  To  make  the  will  a  part  of  the  second 
count,  by  a  proper  reference  thereto,  such  reference,  I  think, 
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should  have  been  preceded  by  a  positive  allegation,  or  explicit 
recital}  of  the  fact  that  the  testator,  the  said  Peter  Sines, 
made  and  executed  his  last  will  and  testament,  at  the  time, 
and  in  the  manner  and  form  aforesaid.  This  would  have 
been  sufficient  to  make  the  will  a  part  of  the  second  count 
In  the  note  to  Ohitty's  PleadtngSy  (vol.  1,  p.  413,)  it  is  said 
that  in  a  second  count,  on  a  deed  or  agreement,  '^it  is  not 
correct  to  commence  the  count  by  alleging  that  the  deed,  or 
agreement,  in  the  first  count,  had  been  made  as  therein  men- 
tioned/' &a  But  it  would  seem  to  be  more  correct  to  aver 
that  a  certain  other  deed  or  agreement  was  made,  &c.  con- 
taining like  terms  and  stipulations  as  contained  and  set 
forth  in  the  first  count.  There  must,  I  think,  be,  in  express 
terms,  or  by  implication,  after  an  allegation  of  the  making 
of  the  will  or  deed,  or  paper  referred  to  in  the  second  count, 
an  averment  in  fact  of  the  due  execution  of  the  papier,  be  it 
deed  or  will,  referred  to ;  and  then  due  reference  to  the  for- 
mer count,  for  its  terms,  date  and  manner  of  execution,  &c. 
may  be  sufficient.  But,'  assuming  that  the  reference  in  this 
second  count,  to  the  will,  is  sufficient  to  make  it  a  part  of 
such  count,  that  would  not  make  out  a  cause  of  action. 
Nothing  else  in  the  first  count  would  be  embraced  in  such 
second  count,  except  the  will.  The  count  would  still  be 
defective,  for  want  of  the  requisite  allegations,  to  make  it 
operative  as  a  will  of  either  real  or  personal  estate,  or  the 
subject  matter,  in  any  respect,  of  a  cause  of  action.  There 
would  be,  and  is,  no  allegation  in  the  second  count,  that  the 
testator  ever  had  any  real  or  personal  property ;  that  he  had 
died  leaving  such  property ;  that  he  left  any  heirs  surviving 
him,  or  a  widow.  Indeed,  there  is  nothing  in  the  second 
count  to  show  that  Peter  Sines  is  not  still  alive,  and  entirely 
competent  to  manage  and  dispose  of  his  property.  It  seems 
to  me  quite  clear,  that  there  is  nothing  in  the  shape  of  a 
cause  of  action  presented  in  this  count,  and  that  it  cannot 
be  helped  out  by  reference  to  the  first  count. 
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» 

The  demurrer^  if  I  am  right  in  this  yiew,  is  well  taken, 
and  the  order  overruling  the  same  should  be  revereedy  with 
leave  to  the  plaintiff  to  amend  the  complaint,  on  payment  of 
costs. 

Welles,  J.  concurred. 

J.  C.  Smith,  J.  dissented. 

Order  reversed. 

[Mohbob  Owbral  Tsru,  September  6, 1864.    /mm*  C.  8mUk,  WtOm  and 
£,  Darwm  Smith,  Jnstioee.] 


Weaver  vs.  Dabby. 

An  agreement  was  made,  between  B.  and  D.  by  which  B.  was  to  famish  the 
money  to  purchase,  in  his  name^  15,000  or  20,000  feet  of  oak  timber  from 
different  persons,  the  timber  to  be  selected  in  the  woods,  standing,  b^  D. 
and  to  be  cut,  hewn,  rafted  and  deliyered  by  him  to  B.,  at  Troy,  for  which 
he  was  to  receive  ten  and  a  half  cents  per  cubic  foot.  Seld  that  B.  had  the 
genera]  property  in  timber  got  out  under  this  contract  and  which  D.  was 
engaged  in  transporting  to  Troy ;  but  that  he  had  no  right  to  the  posses* 
sion  thereof.  That  as  between  B.  and  D.  the  latter  had  a  special  property 
in  the  timber,  accompanied  by  the  right  of  possession.  And  that  D.'s 
interest  was  the  subject  of  levy  and  sale  under  execution  against  him. 

Meidf  obo,  that  to  an  action  of  repleTln,  brought  against  D.  by  the  purchaser 
at  a  sale  under  execution,  proof  a  general  property  in  B.  at  the  time  of 
the  levy  was  not  a  good  defense. 

That  the  plaintiff  in  such  suit  was  entitled  to  recover,  he  having  the  right  of 
possession,  as  against  D.,  and  the  right  of  property  united.  But  that  as 
the  title  he  had  acquired  was  a  mere  special  property,  he  was  only  entitled 
to  a  verdict  finding  the  property  in  him,  and  to  an  assessment  of  the  value  of 
the  timber  at  the  amount  of  the  value  of  B.'s  special  property  therein,  . 
viz.  ten  and  a  half  cents  per  cubic  foot,  deducting  therefrom  the  expense 
of  transpprting  the  timber  to  Troy. 

And  it  appearing  from  the  undisputed  testimony  in  the  case  that  D.  had 
an  interest  in  the  timber,  at  the  time  of  the  levy,  subject  to  levy  and  sale 
upon  execution ;  ii  wa$  hdd  that  it  was  not  erroneous  for  the  Judge  to  take 
the  case  from  the  Jury,  and  dispose  of  it  as  a  question  of  law* 
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REPLEVIN  for  thirty  sticks  of  oak  timber,  about  1300 
cubic  feet  The  plaintiff  claimed  title  to  the  timber  by 
a  purchase  thereof,  at  a  sheriff's  sale,  under  an  execution 
issued  upon  a  judgment  against  the  defendant  and  another. 
At  the  time  of  the  levy  the  timber  was  in  the  defendant's 
possession,  on  the  bank  of  the  canal,  near  Seneca  Falls,  hav- 
ing been,  just  before  then,  cut  down,  hewed  and  drawn  there 
by  the  defendant.  The  sheriff  advertised  and  sold  the  de- 
fendant's interest  in  the  timber  to  the  plaintiff,  who  owned 
the  judgment.  The  defendant  set  up  as  a  defense  that  the 
timber,  at  the  time  of  such  levy  thereon  and  sale  thereof, 
was  the  property  of  Peter  H.  Bitley  and  not  of  the  defend- 
ant. To  maintain  this  defense,  the  defendant  proved  that 
he  had  a  contract  with  Mr.  Bitley  by  which  he,  the  defend- 
ant, had  agreed  to  cut,  hew,  draw,  raft,  run  to  Troy,  and 
there  deliver  to  Bitley  from  15,000  to  20,000  cubic  feet  of 
white  oak  timber,  at  ten  and  a  half  cents  per  cubic  foot 
Bitley  was  to  buy  and  pay  for  the  timber  standing.  Bitley 
agreed  with  the  owner  for  this  timber  while  standing,  and 
the  defendant,  under  his  contract,  cut,  hewed  and  drawed  it 
to  the  canal  (where  it  was  levied  on  by  the  sheriff)  for  the 
purpose  of  there  rafting  it  and  running  it  to  Troy,  and  there 
to  deliver  it  to  Bitley  for  the  compensation  agreed  Sn,  and 
pursuant  to  said  agreement.  After  the  timber  was  out, 
Bitley  paid  the  owner  of  it  the  price  agreed  upon.  Bitley  paid 
the  defendant  in  advance  upon  his  whole  contract  with  him, 
^125.  This  proof  was  uncontradicted,  and  in  fact  there  waa 
no  conflict  of  evidence,  except  perhaps  in  respect  to  some 
declarations  of  the  defendant,  alleged  to  have  been  made  to  the 
sheriff  and  to  the  plaintiff,  which  were  claimed  to  be  alto- 
nether  immaterial.  Upon  this  state  of  facts,  with  some  proof 
as  to  the  quantity  and  value  of  the  timber,  the  court  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  and  to  assess  the 
value  of  the  defendant's  interest  at  $174.98.  The  jury  ren- 
dered a  verdict  accordingly.  The  defendant  thereupon  moved 
the  court  for  a  new  trial,  upon  a  case  containing  exceptions. 
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which  motion  was  denied  and  the  defendant  thereupon  ap- 
pealed to  the  general  term  from  the  order  entered  on  the 
dedfiion  of  that  motion. 

C.  G,  Juddf  for  the  appellant. 

S.  H,  Welles^  for  the  respondent. 

By  the  Courty  E.  Darwin  Smith,  J.  As  this  case  is  pre* 
sented  to  ns,  I  was  inclined  to  think,  upon  the  argument,  that 
there  should  he  a  new  trial,  on  the  ground  that  the  case 
should  have  heen  submitted  to  the  jury.  The  requests  to 
charge,  the  charge  as  stated,  and  the  exceptions  to  the  charge 
are  all  out  of  place  in  the  case.  The  cause  was  not  submit- 
ted to  the  jury,  and  there  could  therefore  have  been  no  charge, 
or  exceptions  to  the  charge  or  requests  to  charge.  The  circuit 
judge  took  the  case  from  the  jury,  and  directed  a  verdict  for 
the  plaintiff,  and  a  single  exception  to  such  disposition  of 
the  cause  was  all  that  was  necessary  to  raise  every  question 
essential  for  the  purpose  of  the  review  of  his  decision.  What 
is  stated  by  way  of  a  charge  may  have  been  the  reasons 
assigned  by  the  judge  for  the  decision  then  made  in  dispos- 
ing of  the  cause.  The  action  being  replevin,  presented  a 
single  iBsue  in  respect  to  the  title  to  the  timber  in  question. 
It  was  levied  upon  by  virtue  of  an  execution  against  the 
defendant,  was  at  the  time  in  his  actual  possession,  and  as 
some  of  the  proof  tended  to  show,  was  at  the  time  claimed 
by  him  as  his  property.  The  case  was  disposed  of  upon  the 
^  view,  that  upon  the  undisputed  testimony  in  the  case  he  had 
an  interest  in  the  timber,  subject  to  levy  and  sale  upon  exe- 
cution. It  appears  from  the  testimony  of  the  witness  Bitley, 
who  it  was  claimed  was  the  real  owner  of  the  timber  in 
question,  that  the  defendant,  before  the  13th  of  December, 
1862,  had  been, engaged  in  cutting  and  getting  out  timber  on 
different  lots  in  Seneca  county,  and  on  that  day  he  applied 
to  Bitley  to  make  an  arrangement  for  him.  Darby,  to  cut 
15  or  20)000  feet  of  timber  for  him^  the  witness,  and  deliver 
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it  at  Troy ;  and  that  at  or  about  that  time  they  made  an 
agreement  that  the  defendant  should  go  on  as  agent  for  Bitley 
to  buy  the  timber  standing,  for  which  he,  Bitley,  was  to  pay, 
and  Darby,  was  to  cut,  hew,  raft  and  deliyer  it  to  him,  Bitley, 
at  Troy  at  ten  and  a  half  cents  per  foot ;  and  that  the  thirty 
sticks  of  timber  in  question  were  got  out  under  this  arrange- 
ment. There  was  no  written  memorandum  of  the  bargain, 
but  as  Bitleyadvanced  money  to  the  defendant,  he  gave  re- 
ceipts therefor,  which  stated  what  he  was  to  do,  in  writing, 
one  of  which  is  as  follows:  ^'Bec'd  Brockport  15th  Dec. 
1862,  of  Peter  H.  Bitley  one  hundred  and  twenty-five  dollars 
to  apply  on  getting  out,  drawing  and  rafting  and  delivering 
at  Troy  from  15,000  to  20,000  feet  of  white  oak  timber,  from 
the  lands  of  H.  Powers,  Jacob  Frantz  and  George  Backover, 
at  ten  and  a  half  cents  per  cubic  foot. 
$125.  (Signed)  Mobgan  Dabbt.'' 

The  timber  in  question  was  not  purchased  of  either  of  the 
persons  named  in  said  receipt,  but  it  was  in  fact  paid  for  by 
the  defendant  with  money  advanced  to  him  by  Bitley,  who 
claimed  it  under  the  original  contract.  In  taking  the  case 
from  the  jury,  the  circuit  judge  must  have  assumed  that 
they  would  find  that  the  defendant  was  the  agent  of  Bitley 
in  the  purchase  of  the  timber  in  question,  in  accordance  with 
the  testimony  of  Bitley  and  the  defendant.  There  was  really 
no  conflict  of  testimony  on  this  point  The  argument  of  the 
defendant's  counsel  here  is  that  this  question  should  have 
been  submitted  to  the  jury,  and  this  is  the  chief  error  com- 
plained of.  But  as  there  was  really  no  substantial  conflict 
in  the  evidence,  it  was  not  error  to  take  the  case  from  the 
jury,  upon  that  View  of  the  case  and  upon  the  assumption 
that  the  firsts  were  as  stated  by  the  witness  Bitley,  which  was 
the  most  favorable  view  of  them  for  the  defendant  that 
could  have  been  taken  by  the  jury  upon  any  submission  of 
the  case  to  them.  And  such  was  the  view  of  the  case  taken 
by  the  circuit  judge  in  what  is  erroneously  called  a  charge 
in  the  case  before  us.    The  counsel  for  the  defendant  claims 
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that  the  defendant  was  the  i^;ent  of  the  witness  Bitley  for 
the  purchase  of  the  timber^  and  that  the  title  was  in  Bitley. 
The  witness  Bitley  states  the  facts,  and  shows  in  what  sense 
and  to  what  extent  the  defendant  was  his  agent.  He  was  to 
furnish  money  to  Darby  to  buy  the  timber.  It  was  to  be 
bought  there  in  his  name,  and  Darby  was  to  get  it  out  and 
transport  it  to  Troy,  for  which  he  was  to  receive  ten  and  a 
half  cents  per  cubic  foot.  Upon  this  statement  of  the  facts, 
Bitley  clearly  had  the  general  property  in  the  timber,  but  I 
think  he  had  not  the  entire  title  to  it.  Darby  was  to  select 
it  in  the  woods  standing,  was  to  bargain  for  it,  cut  it, 
hew  it,  raft  it  and  deliyer  it  at  Troy.  This  gave  him,  I 
think,  a  special  property  in  the  timber.  When  it  was  levied 
upon  by  the  sheriff  it  was  in  his  possession  on  the  canal,  and 
he  was  engaged  in  transporting  it  to  Troy.  Bitley  had  no 
right  to  the  possession  of  it  at  that  time.  He  could  not  have 
taken  it  from  Darby,  upon  any  pretense.  Bitley's  rights  in 
respect  to  it  are  certainly  not  greater  than  they  would  have 
been  if  he  had  himself  purchased  and  cut  the  timber,  and 
after  it  was  cut  he  had  employed  Darby  to  hew  it  and  raft  it 
to  Troy,  and  Darby  had  partly  executed  his  contract  at  the 
time  of  the  levy.  In  such  case,  clearly,  the  general  property 
would  have  been  in  Bitley.  It  would  be  like  the  case  of  the 
brick  manufactured  for  the  owner  of  the  yard,  he  finding  the 
materials  and  the  manufacturer  finding  nothing  but  the  labor, 
in  which  it  was  held  that  the  manufacturer  had  a  property 
in  the  brick ;  (See  Moore  v.  Hitchcock^  4  Wend,  293 ;)  or 
like  the  case  of  Eaton  v.  Lynd,  (15  Muse.  Rep.  242,)  where 
yarn  was  delivered  to  a  man  to  be  woven  into  cloth  upon  com- 
mission and  he  relet  the  job.  It  was  held  he  had  a  special 
property  in  the  cloth,  so  that  he  could  maintain  trover  for  it. 
In  the  case  of  i/fount  v.  WiUiama,  (11  Wend,  78,)  where 
logs  were  left  with  a  sawyw  to  be  manufactured  into  boards, 
at  Whitehall,  and  the  same  were  to  be  delivered  at  Troy,  it 
was  held  that  the  manufacturer  had  a  lien  upon  the  timber 
and  a  special  property  in  it  till  paid  for  sawing  and  trans- 
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porting.  (Af^  see  cUso  4  Oarr.  d  Patfne,  15 ;  2  Kent,  634.) 
It  is  a  settled  rule  that  bailees  for  hire  of  labor  and  senrices 
have  a  special  property  in  the  thing  about  which  labor  and 
services  are  performed.  {Story  on  Bailmenta^  §  422.  Ed'- 
wards  on  BaUm.  353.  8  Oreeni.  101;  and  Morgan  v. 
Oongdonj  4  Conn.  Sep.  552.  1  Denio,  168.)  It  follows  from 
these  views  that  it  was  not  error  in  the  circuit  judge  to  take 
the  case  from  the  jury,  and  that  there  was  no  disputed  ques- 
tion of  fact  which  could  have  been  found  in  &vor  of  the 
defendant  more  favorably  than  the  view  assumed  by  the  judge 
in  disposing  of  the  case.  The  law  of  the  case,  as  respects 
the  rights  of  Bitley  and  the  defendant,  as  between  themselves, 
was  correctly  stated  by  the  judge  in  what  is  called  a  charge. 
The  defendant  had  a  special  property  in  the  timber,  with  the 
right  of  possession,  and  Bitley  had  the  general  property,  to 
become  absolute  on  the  delivery  of  the  timber  at  Troy.  It 
remains  only  to  see  if,  upon  this  view  of  the  rights  of  the 
parties,  the  case  was  properly  disposed  of  at  the  circuit..  The 
action  is  replevin.  The  plaintiff  had  acquired  the  title  of 
the  defendant  in  the  timber  by  levy  and  sale,  the  property 
being  at  the  time  of  the  levy,  and  at  the  time  of  the  com- 
mencement of  this  suit,  in  the  actual  possession  of  the  defend- 
ant. The  levy  Upon  the  property  in  the  defendant's  posses- 
sion, and  sale,  prima  facie  divested  the  defendant  of  title 
and  transferred  all  his  title  to  the  plaintiff.  And  as  between 
the  parties  to  the  action,  the  plaintiff  had  the  clear  right  to 
recover.  He  had  the  right  of  possession,  as  against  the  de- 
fendant, and  the  right  of  property  united.  But  the  defendant 
sets  up  by  answer  the  title  of  Bitley,  and  claims  to  defeat 
the  action  upon  such  title.  K  it  was  admissible  for  him  to  set 
up  title  in  a  third  person,  as  against  the  plaintiff,  and  to  hold 
possession  under  such  title,  he  must  clearly  set  up  a  good 
possessory  title.  Very  clearly,  I  think,  he  does  not  set  up 
such  a  title.  At  the  time  of  the  levy  on  this  timber  by  the 
sheriff  of  Seneca,  Bitley  had  no  right  of  possession  in  it  or 
to  it.    He  could  not  have  taken  it  from  the  defendant    He 
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had  DO  color  of  right  to  reduce  it  to  immediate  actual  pofl- 
sesaion.  He  was  eutitled  to  have  it  delivered  to  him  at  Troj, 
hut  DO  certain  time  was  fixed  in  the  contract  hetween  him 
and  Darhy  for  such  delivery,  and  as  between  them  the  defend- 
ant had  the  clear  and  unqualified  right  of  possession  as  well 
as  a  special  property  in  the  timber  at  the  time  of  such  levy. 
The  proof  of  a  general  property  in  Bitley  at  the  time  of  such 
levy  was  not,  therefore,  a  good  defense  to  the  suit,  and  the 
rights  of  the  parties  must  be  determined  as  they  stood  at  the 
time  of  the  levy.  The  plaintiff  was  therefore  clearly  enti- 
tled to  a  verdict  finding  the  title  of  the  property  in  him,  and 
to  be  restored  to  the  possession.  But  as  the  title  he  had 
acquired,  as  we  have  seen,  was  a  mere  special  property,  he 
was  only  entitled  to  a  verdict  finding  the  property  in  him 
and  an  assessment  of  the  value  of  the  timber  at  the  amount 
of  the  value  of  his  special  property  therein.  {Daws  v.  Chreenef 
24  N.  T,  Bep.  646.)  This  is  precisely  what  the  judge  held 
at  the  circuit,  but  it  appears  that  the  principle  was  not  cor- 
rectly carried  out,  and  the  value  of  the  special  property  was 
estimated  upon  an  erroneous  basis.  The  counsel  for  the  parties, 
after  the  judge  had  correctly  stated  the  law  applicable  to  the 
case,  it  seems,  proceeded  by  agreement  to  adjust  the  relative 
rights  of  the  plaintiff  and  Bitley  in  the  timber,  and  errone- 
ously allowed  to  the  plaintiff,  as  the  value  of  his  special 
property,  the  whole  value  of  the  timber,  deducting  the  cost 
of  the  timber  standing.  The  judge  had  stated,  as  the  rule 
doubtless  is,  that  Bitley  was  entitled  to  the  timber  at 
Troy  J  at  whatever  might  be  its  value  there,  deducting  ten 
and  a  half  cents  for  the  services  of  the  defendant  in  getting 
out  and  transporting  the  timber  to  that  place.  The  value 
of  the  special  property  of  Darby  must  be  the  ten  and  a  half 
cents  per  cubic  foot  deducting  therefrom  the  expense  of  trans- 
portation of  the  timber  from  Seneca  Falls  to  Troy.  The 
plaintiff  would  have  been  bound  to  incur  that  expense  to 
have  earned  the  ftdl  contract  price  of  ten  and  a  half  cents 
per  cubic  foot,  the  price  payable  in  Troy.  Unless^  therefore. 
Vol.  XLn.  27 
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the  parties  can  rectify  this  error  of  their  coansel  there  will 
have  to  be  a  new  trial^  as  I  see  no  evidence  upon  which  the 
court  can  direct  the  proper  dedaction  to  be  made  so  as  to 
correct  the  verdict. 

New  trial  granted. 

[MoNBOB  Gbbbbal  Tbbm,  September  5,  1864.     Weilet,  J,  C,  Smith  and 
E,  Darwin  Snnihf  JosticeB.] 
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88  Mis^657  Although  a  sheriJOT,  who  sells  real  estate  upon  ezecutioUi  cannot  execute  a 
conveyance  to  the  purchaser  until  after  the  expiration  of  fifteen  months 
flrom  the  time  of  the  sale,  yet  his  conveyance,  when  made,  is  valid  and 
effectual  to  convey  all  the  right,  title  and  interest  which  was  sold  by  him, 
and  however  long  after  the  time  to  redeem  expires  it  is  executed,  it  relates 
back,  so  as  to  convey  all  such  right,  title  and  interest. 

How  far  these  general  rules  are  subject  to  qualification  when  the  rights  of 
third  persons  intervene. 

In  case  the  purchaser  dies  previous  to  the  execution  and  delivery  of  the 
deed,  by  the  sheriff,  the  same  must  be  executed  and  delivered  to  the 
executors  or  administrators  of  the  purchaser,  who  will  hold  the  real 
estate  so  conveyed,  in  trust  for  the  use  of  the  heirs,  and  may  maintain 
ejectment  to  recover  the  possession,  without  joining  therein  with  them. 

A  sheriff's  deed  to  the  administrator  of  a  deceased  purchaser  will  convey  to 
the  grantee  all  the  right,  title  and  interest  in  the  land  which  the  sheriff 
sold,  unless  some  third  person  has  accqulred  rights  which  prevent  the  deed 
having  that  effect. 

In  the  year  1848  a  sheriff  sold  the  land  of  J.  upon  execution,  to  R.  and 
executed  a  certificate  of  the  sale  to  R.  At  the  time  of  the  sale  the  statute 
only  required  that  the  certificate  of  sale  should  be  filed  in  the  office  of  the 
county  clerk,  and  it  was  so  filed,  vrithin  the  prescribed  time.  On  the  12th 
of  April,  1862,  the  sheriff  executed  a  deed  of  the  land,  in  conformity  with 
his  certificate,  to  the  plaintiff,  as  administrator  of  R.,  who  had  died  since 
the  sale.  In  the  meantime  J.  had  sold  the  premises  to  T.  B.  &  H.  D.,  for 
a  valuable  consideration,  and  conveyed  the  same  to  them  by  deeds  recorded 
in  October,  1854,  and  September,  1858.  T.  B.  &  H.  D.  knew,  at  the  times 
of  their  purchases,  that  there  was  a  balance  remaining  unpaid  upon  the 
judgment  against  J.  but  they  were  not  aware  of  the  sheriff's  sale. 

SUd,  that  T.  p.  &  H.  D.  not  having  become  purchasers  of  the  land  until 
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nearly  twelT»  years  after  the  docketing  of  the  Judgment  under  which  the 
sheriff  sold  it,  and  then  paying  a  good  and  valuable  consideration  there- 
for; purchasing  in  good  faith  and  without  knowledge  of  the  sheriff's  sale, 
and  their  deeds  having  been  duly  recorded  before  the  sheriff  executed  the 
deed  to  the  plaintiff;  the  conveyance  so  made  by  the  sheriff  to  the  plain- 
tiff was,  under  the  statute  respecting  the  recording  of  conveyances,  void 
as  against  T.  D.  A  H.  D.  And  this,  whether  section  282  of  the  code, 
respecting  the  lien  of  Judgments,  is  an  entire  substitute  for  the  revised 

.  statutes  on  that  subject,  or  not. 

A  purchaser  of  real  estate  l^om  a  judgment  debtor,  mere  than  ten  years 
after  the  docketing  of  a  Judgment  against  him,  is  to  be  deemed  a  pur- 
chaser in  good  faith,  unless  he  purchases  with  an  actual  fraudulent  intent. 
Mere  notice  of  the  Judgment,  either  actual  or  constructive,  will  not  render 
the  purchase  mtUaJUU. 

THIS  action  was  brought  to  recover  the  possesBion  of  a 
farm  of  land  situated  in  lot  No.  45  in  the  town  of  Hector, 
Schuyler  county.  It  was  tried  at  the  December  circuit  m 
Schuyler  county  in  1863. 

Richard  Jackson  had  title  in  fee  to  the  farm  on  the  29th 
day  of  September,  1842.  It  was  then  a  part  of  Tompkins 
county.  It  was  included  within  Schuyler  county  when  that 
county  was  formed,  in  1854.  Jackson  confessed  a  judgment, 
on  the  29th  day  of  September,  1842,  in  the  Tompkins  com- 
mon pleas,  in  favor  of  Benjamin  Beynolds,  for  $900  debt, 
and  $11.50  costs,  which  was  duly  docketed  on  that  day,  in 
the  office  of  the  clerk  of  that  county.  On  the  31st  day  of 
October,  1842,  an  execution  was  issued  on  the  judgment  to 
Edward  L.  Porter,  sheriff  of  Tompkins  county,  by  which  he 
was  directed  to  collect  $483.26,  that  being  the  amount  due 
on  the  judgment.  Porter,  as  such  sheriff,  sold  the  farm,  by 
virtue  of  the  execution,  on  the  7th  day  of  December,  1843, 
to  Benjamin  Beynolds,  for  $450.  He  then  executed  a 
certificate  of  the  sale  to  Beynolds,  which  was  filed  in  the 
office  of  the  clerk  of  Tompkins  county  on  the  15th  day  of 
December,  1843.  The  execution,  with  the  sheriff's  return 
thereon,  was  filed  in  the  office  of  such  clerk  on  the  28th  day 
of  December  in  the  same  year.  The  return  on  the  execution 
was  as  follows  viz  :  "  Sold  personal  property  October  13, 1843, 
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for  973.  Sold  the  first  lot,  50  acres,  for  $200,  to  BeDJamin 
BeTnolds ;  75  acres  of  the  second  lot  advertised,  to  Benjamin 
Beynolds,  for  $250,  December  7,  1843.  Betumed  that  I 
have  made  by  sale  of  real  estate  and  personal  property,  four 
handred  and  eighty  nine  iWr  dollars,  on  the  within  writ ;  and 
that  I  can  find  no  more  goods  or  chattels,  lands  or  tenements 
of  the  defendant  in  my  bailiwick,  of  which  I  can  make  the 
balance.  (Signed)  E.  L.  Porter  late  sherifll" 

Reynolds  died  intestate  on  the  8th  day  of  November,  1844 
He  left,  surviving  him,  a  widow,  Margaret  Reynolds,  and 
five  children.  The  age  of  the  eldest  was  then  20  years,  and 
that  of  the  youngest  about  five  years.  Letters  of  adminis- 
tration, on  the  estate  of  Beynolds,  were  issued  to  the  plain- 
tiff by  the  county  judge  of  Schuyler  county,  on  the  4th  day 
of  April,  1862.  Porter,  as  late  sheriff  of  Tompkins  county, 
executed  a  deed  of  the  farm,  dated  the  12th  day  of  April, 
1862,  in  conformity  with  his  certificate  of  sale,  to  the  plain- 
tiff as  administrator,  &c.  of  Benjamin  Beynolds,  deceased, 

When  Bejmolds  was  on  his  death  bed  he  told  Jackson  if 
he  would  secure  $300,  to  be  paid  in  three  years,  for  the 
benefit  of  the  family,  it  should  pay  the  debt.  Jackson  after- 
wards let  the  widow  of  Beynolds  have  a  $100  note  which  he 
said  he  got  of  Darling.  But  the  widow  testified  that  she 
took  the  same  on  the  old  debt,  and  not  on  the  $300  agree- 
ment. Jackson  died  in  the  fall  of  1861.  Jackson  and  wife 
executed  a  warranty  deed  of  ten  acres  of  the  land  to  Thomas 
and  Henry  Darling,  dated'  April,  27, 1854,  which  was  record- 
ed October  18,  in  that  year.  Jackson  and  wife  also  executed 
a  warranty  deed  of  the  residue  of  the  farm  to  Thomas  and 
Henry  Darling,  dated  September  11, 1858,  which  was  record- 
ed on  the  25th  day  of  the  same  month.  The  Darlings  paid 
Jackson  $3453,  in  various  ways,  for  the  farm.  They  knew 
before  they  pui^hased  it,  that  there  was  a  balance  remain- 
ing unpaid  upon  the  judgment  in  favor  of  Beynolds.  But 
they  testified  that  they  did  not  know  of  the  sheriff's  sale  of 
the  farm. 
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The  defendant's  counsel  moved  for  a  nonsuit  on  the  grounds : 
Ist.  That  the  deeds  to  Thomas  and  Henry  Darling  having  been 
recorded  before  the  sheriff's  deed  was  executed  or  recorded^ 
they  took  priority  over  it,  and  gave  to  the  defendant  the  legal 
title.  2d.  That  the  sheriff's  certificate,  filed  in  the  clerk's 
o£Sce,  was  not  notice  to  the  defendant.  3d.  That  the  defend- 
ant being  in  possession  of  the  land,  under  a  conveyance  from 
Jackson  for  a  valuable  consideration,  it  was  incumbent  upon 
the  plaintiff  to  show  that  the  sheriff  pursued  all  the  requisites 
of  the  statute  in  effecting  the  sale,  such  as  publication,  &c. 
4th.  Also  to  prove  the  execution  of  the  bond  and  warrant  of 
attorney.  5th.  That  the  statute  makes  the  administrator  a 
mere  trustee  for  the  heirs  and  widow ;  that  he  has  no  legal 
and  equitable  estate  or  interest  in  the  lands,  and  therefore  is 
not  entitled  to  maintain  this  action. 

The  plaintiff's  counsel  insisted  that  the  entry  of  the  clerk 
on  the  docket  of  the  judgment,  of  the  issuing  and  return  of 
the  execution,  was  sufficient  to  put  the  defendant  upon  fur- 
ther inquiry  as  to  what  had  been  done  under  the  execution. 

The  justice  decided  that  the  entry  did  not  constitute  such 
notice  to  the  defendant.  To  which  decision  the  plaintiff's 
counsel  excepted. 

The  plaintiff's  counsel  further  insisted  that,  at  all  events, 
the  plaintiff  was  entitled  to  equitable  relief,  by  requiring  the 
defendant  to  perform  the  agreement  between  Jackson  and  the 
plaintiff's  intestate.  The  justice  decided  that  no  such  relief 
could  be  granted.  To  which  decision  the  plaintiff's  counsel 
excepted. 

The  justice  then  decided  that  the  deeds  to  Thomas  and 
Henry  Darling  having  been  recorded  before  the  sheriff's  deed 
to  the  plaintiff,  took  priority  over  the  latter,  unless  the  for- 
mer deed  was  received  with  notice ;  and  that  he  would  allow 
the  plaintiff  to  go  to  the  jury  upon  the  question  of  notice  to 
the  defendant  of  the  sale  under  the  judgment  before  the 
defendant  purchased  the  land ;  and  to  introduce  further  evi- 
dence on  the  question  of  notice.    But  as  the  cause  then 
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stood,  he  should  nonsuit  the  plaintiff.  The  plaintiff  omitted 
to  give  further  evidence,  and  declined  to  go  to  the  jury  on  the 
question  of  notice ;  and  the  justice  nonsuited  the  plaintiff. 
To  which  decision  the  plaintiff's  counsel  excepted. 

Judgment  was  suspended,  and  the  justice  directed  that  the 
plaintiff's  exceptions  should  be  heard  in  the  first  instance  at 
the  general  term. 

The  plaintiff's  counsel  now  moTed  for  a  new  trial  on  the 
foregoing  exceptions. 

Ferris  &  Dowe,  for  the  plaintiff. 

JDana,  Beers  d  Howard,  for  the  defendant. 

By  the  Court,  Balcoh,  J.  A  sheriff  who  sells  real  estate 
by  virtue  of  an  execution,  cannot  execute  a  conveyance  to 
the  purchaser  until  after  the  expiration  of  fifteen  months 
from  the  time  of  the  sale.  But  it  is  provided  by  statute  that 
his  conveyance,  when  made,  is  valid  and  effectual  '^to  convey 
all  the  right,  title  and  interest  which  was  sold"  by  him. 
(3  B.  S.  5th  ed.  655,  §§  78,  79.)  And  how  long  soever  it  is 
executed  after  the  time  to  redeem  expires,  it  relates  backf  so 
as  to  convey  all  such  right,  title  and  interest.  ( Wright  v. 
Douglass,  2  Comst  373.  Cook  v.  Travis,  20  K  T.  Bep.  40a) 
These  are  general  rules ;  but  we  shall  presently  see  whether 
they  must  not  be  qualified  when  the  rights  of  third  persons 
intervene. 

In  case  the  purchaser  dies  previous  to  the  execution  and 
delivery  of  the  conveyance  by  the  sheriff,  the  same  must  be 
executed  and  delivered  to  the  executors  or  administrators  of 
the  purchaser ;  and  the  executors  or  administrators  hold  the 
real  estate,  so  conveyed,  "in  trust,  for  the  use  of  the  heirs" 
of  the  deceased  purchaser,  "subject  to  the  dower  of  his 
widow,  if  there  be  any ;"  but  it  may  be  sold  for  the  payment 
of  his  debts,  by  the  order  of  any  surrogate  or  court  of  equity, 
in  the  same  manner  as  lands,  whereof  he  died  seised.   (3  B.  S. 
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Sth  td.  655,  §§  80,  81.)  And  it  is  provided  by  the  code, 
that  '^an  executor  oV  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  for  whose  benefit  th^ 
action  is  prosecuted."  (CocEe,  §  113.)  It  follows,  that  the 
sheriff  properly  executed  the  deed  of  the  farm  in  question, 
to  the  plaintiff,  as  administrator  of  the  deceased  purchaser, 
and  that  the  action  may  be  maintained  by  him,  if  by  any 
person  claiming  under  the  sale  made  by  the  sheriff;  also, 
that  the  deed  conyeyed  to  the  plaintiff  all  the  right,  title 
and  interest  in  the  farm,  which  the  sheriff  sold,  unless  the 
defendant  has  acquired  rights  that  prevent  the  same  having 
that  effect. 

At  the  time  the  sheriff  sold  the  farm,  the  statute  only 
required  that  his  certificate  of  the  sale  be  filed  in  the  oflSce 
of  the  clerk  of  the  county ;  and  it  was  so  filed  within  the 
prescribed  time.  (3  R.  8.  5th  ed.  651,  §  57.)  The  statute 
making  it  the  duty  of  the  clerk  to  record  the  certificate,  was 
not  passed  until  the  year  1857.     (Laws  of  1857,  ch.  60,  §  1.) 

I  am  inclined  to  the  opinion  that  if  the  defendant  had  pur- 
chased the  farm  before  the  expiration  of  ten  years  from  the 
recovery  of  the  judgment,  under  which  the  sheriff  sold  it,  (I 
mean  at  any  time  before  the  judgment  ceased  to  be  a  lien  on 
^e  farm,)  he  could  not  be  regarded  as  a  purchaser,  in  good 
faith,  under  the  statute,  (1  B.  S.  756,  §  1,)  though  his  deed 
was  first  duly  recorded,  for  he  had  notice  of  the  judgment, 
which,  as  long  as  it  was  a  lien  on  the  farm,  was  notice  suffi- 
cient to  put  him  on  inquiry  as  to  all  that  had  been  done 
under  the  judgment.  (  WiUtamaon  v.  Broumj  15  N.  T.  Rep. 
354.  TutOe  v,  Jackson,  6  Wend.  213.  Cook  v.  Travisy  20 
N.  r.  Rep.  402,  ^3.  22  id.  387.)  If  this  were  not  so,  the 
defendant's  deed  would  have  been  good,  if  he  had  taken  it, 
and  had  had  it  duly  recorded  within  the  fifteen  months  after 
the  sale  by  the  sheriff,  as  against  any  conveyance  the  sheriff 
could  have  given  immediately  after  the  expiration  of  that 
period;  for,  as  has  been  seen,  the  statute  authorizing  the 
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recording  of  the  sheriff's  certificate  of  sale,  was  not  passed 
until  1857. 

I  confess^  that  without  the  aid  of  the  act  of  1857,  injus- 
tice might  be  done,  under  the  above  mentioned  rule,  to  pur- 
chasers of  real  estate  at  sheriffs'  sales,  when  made  within 
fifteen  months  next  before  the  expiration  of  the  Uen  of  the 
judgments  under  which  they  are  made. 

The  defendant  did  not  become  a  purchaser  of  the  farm 
until  nearly  twelve  years  after  the  docketing  of  the  judgment, 
under  which  the  sheriff  sold  it.  He  paid  a  good  and  valua- 
ble consideration  therefor,  and  had  no  knowledge  of  the  sale 
made  by  the  sheriff,  and  was  a  purchaser  in  good  faith.  His 
deed  was  duly  recorded  before  the  sheriff  executed  the  con- 
veyance to  the  plaintiff ;  and  under  the  statute  respecting 
the  recording  of  conveyances,  the  conveyance  made  by  the 
sheriff  to  the  plaintiff  was  void  as  against  the  defendant. 
(1  B.  8.  756,  §  1.) 

The  plaintiff's  deed  was  void,  as  against  the  defendant, 
whether  section  282  of  the  code,  respecting  the  lien  of  judg- 
ments, is  an  entire  substitute  for  the  revised  statutes  on  that 
subject  or  not,  (see  2  B.  8.  359,  §§  3,  4 ;)  for  it  was  held  in 
Little  V.  Harvey  J  (9  Wend.  157,)  that  a  purchaser  of  real 
estate  from  the  judgment  debtor,  more  than  ten  years  after 
the  docketing  of  a  judgment  against  him,  is  to  be  deemed  a 
purchaser  in  good  faith,  unless  he  purchases  with  an  actual 
fraudulent  intent  And  that  mere  notice  of  the  judgment, 
either  actual  or  constructive,  will  not  render  the  purchase 
fMlaJide. 

The  foregoing  views,  touching  the  validity  and  priority  of 
the  conveyances  in  question,  are  sustained  by  the  reasoning 
of  Judge  Oomstock,  in  Cook  v.  TramSj  (mpra.)  He  there 
said:  '^I  think  the  title  of  the  Youngs,  under  the  Munn 
judgment,  must  yield,  for  the  reason  that  the  sheriff's  deed 
to  Barto  was  not  recorded.  As  Barto  did  not  appear,  upon 
the  records,  to  have  any  title  or  interest,  his  conveyance  to 
the  Youngs  was  not  constructive  notice.    The  Life  Insurance 
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and  Trnst  Company,  on  taking  their  mortgage,  were  not 
bound  to  search  for  conyeyanoes  from  a  person  to  whom  there 
was  no  conveyance  upon  the  record.  The  recording  act,  both 
in  its  letter  and  policy,  seems  to  apply  to  the  case.  The 
sheriff  sold  the  title  of  a  judgment  debtor  under  the  oldest 
judgment.  The  deed  given  on  that  sale,  over  thirty  years 
afterwards,  may  be  allowed  to  have  effect,  by  relation  back 
to  the  time  when  it  ought  to  have  been  given.  But  it  was 
not  recorded.  The  sheriff  sold  the  .title  of  the  same  debtor, 
on  a  younger  judgment,  and  the  deed  was  given,  and  put  on 
the  record.  The  sale  and  conveyance  under  the  first  judg- 
ment are  therefore  void,  as  against  bona  fide  purchasers 
(including  mortgagees)  of  the  title  derived  from  the  same 
common  source ;  all  the  conveyances  in  that  chain  of  title 
being  duly  recorded.     (1  B,  8.  756,  §  1.) 

The  decbion  in  Wright  v.  DouglasSy  {supra,)  is  not  in  con- 
flict with  <7oofc  V.  Travis,  or  any  of  the  foregoing  views. 

I  have  not  deemed  it  necessary  to  comment  upon  the  cases 
of  Jackson  v.  Terry,  (13  John.  471,)  Jackson  v.  Post,  (9 
Cofven,  120,)  or  Jackson  v.  Chamberlain,  (8  Wend,  620 ;) 
they  have  but  little,  if  any,  bearing  upon  this  case ;  for  the 
statute  directing  the  sheriff  to  file  in  the  office  of  the  county 
clerk  certificates  of  sales  of  real  estate,  made  by  him  in  vir- 
tue of  executions,  was  not  passed  till  the  year  1820.  (Laws 
of  1820,  p.  167.) 

My  conclusion  is,  that  the  plaintiff's  deed  of  the  farm  in 
question  is  void,  as  against  those  under  which  the  defendant 
claims ;  and  that,  therefore,  the  plaintiff's  motion  for  a  new 
*  trial  should  be  denied,  with  costs. 

Decision  accordingly. 

« 

[BROom  Gbvbral  Txbx,  NoTember  15,  1864.'  (km^M,  Fark^tf  Matom 
and  Sahom,  Justices.] 
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M.  A  R.,  being  copartners  in  basiness,  B.,  by  an  agreement  in  wriUng,  sold 
and  conveyed  to  W.  all  his  interest  in  "  the  property  and  effects  "  of  the  fimi, 
being  one  half;  "  that  is  to  say,  the  nndiylded  one  half  of  all  and  singu- 
lar the  said  goods,  working  tools,  notes  and  bills  re^ivable,  and  aU  ether 
veluabU  thing  or  thinge  belonging  to  said  firm,  of  evfry  name  amd  kind;'*  sub- 
ject, however,  to  the  payment  by  W.  of  one  half  of  all  the  debts  and  lia- 
bilities of  the  firm,  due  and  to  become  due ;  which  he  agreed  to  pay.  It 
was  contemplated,  at  the  time,  that  W.  should  take  the  place  of  M.  in  the 
firm,  which  he  subsequently  did.  Seidj  that  under  the  general  terms  of 
this  agreement,  B.*s  interest  in  a  sum  of  money,  deposited  in  the  bank  to 
the  credit  of  the  firm  of  B.  &,  M.,  passed  to  W.,  although  the  existence  of 
such  deposit  was  unknown  to  the  parties  at  the  time  of  the  sale. 

And  this,  although  an  inventory  of  the  property  was  taken,  which  the  par- 
ties supposed  embraced  every  article  belonging  to  the  firm ;  the  contract 
not  being,  in  terms,  limited  by  the  inventory,  Which  was  not  mentioned  or 
referred  to  in  the  bill  of  sale ;  the  parties  having  employed  words  of  de- 
scription so  general  and  comprehensive  as  to  include  every  species  and  arti- 
cle of  property  of  the  firm,  whether  enumerated  In  the  inventory  or  not. 

THIS  action  was  brought  to  recover  the  balance  of  a 
deposit  in  the  Union  Bank  of  Rochester.  Prior  to  the 
month  of  September,  1859,  the  firm  of  Roach  &  Mattison 
carried  on  the  tin,  copper  and  sheet  iron  business  at  the  city 
of  Rochester.  On  the  6th  day  of  September,  1859,  Mattison 
sold  out  all  his  interest  in  the  copartnership  property  to  Cal- 
vin Whaples,  by  an  instrument  under  the  hands  and  seals  of 
himself  and  Whaples,  in  these  words :  '^  This  instrument, 
made  this  6th  day  of  September,  1859,  between  Germain 
Mattison,  of  the  city  of  Rochester,  of  the  first  part,  and 
Calvin  Whaples,  of  the  same  place,  of  the  second  part,  wit- 
nesseth  as  follows.  Whereas,  the  party  of  the  first  part  and 
one  William  E.  Roach  have,  during  fifteen  months  last  past 
and  upwards,  carrie^  on  the  tin,  copper  and  sheet  iron  busi- 
ness, in  the  city  of  Rochester,  in  partnership,  under  the  firm 
and  style  of  Roach  &  Mattison,  and  have  on  hand,  belonging 
to  said  firm,  a  stock  of  goods,  consisting  of  tin,  copper  and 
•  sheet  iron,  manufactured  and  unmanufactured,  and  other 
goods  and  working  tools  in  the  way  of  said  business^  and 
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also  notes  and  bills  receivable,  book  acconnts,  and  claims 
agaiost  different  persons  to  a  considerable  amount ;  and  the 
said  firm  being  also  indebted  to  different  persons,  in  sundry 
sums,  for  goods  purchased  from  time  to  time,  by  said  firm, 
in  the  prosecution  of  said  business  and  otherwise.  Now  the 
said  party  of  the  first  part,  in  consideration  of  $900,  to  him 
in  hand  paid  by  the  party  of  the  second  part,  has  sold  and 
conveyed,  and  does  hereby  sell  and  convey  to  the  party  of  the 
second  part,  all  his  interest  In  said  property  and  effects, 
that  is  to  say,  the  undivided  one  *half  of  all  and  singular 
the  said  goods,  working  tools,  notes  and  bills  receivable,  and 
all  other  property  and  valuable  thing  or  things,  belonging  to 
said  firm,  of  every  name  and  kind ;  subject  however  to  the 
payment  by  the  party  of  the  second  part,  of  one  half  of  all 
the  debts  and  liabilities  of  said  firm,  due  and  to  become  due, 
and  existing  and  unpaid  at  the  date  hereof.  And  the  party 
of  the  second  part  hereby  agrees  to  pay  the  one  half  of  all 
said  debts  and  liabilities,  and  to  indemnify  and  save  harmless 
the  party  of  the  first  part  therefrom.     In  witness,"  &c. 

Whaples  immediately  entered  into  copartnership  with 
Boach,  taking  the  place  of  Mattison  in  the  firm.  Whaples 
&  Boach  continued  the  busines  until  January,  1860,  when 
they  failed,  and  made  a  general  assignment  of  all  the  copart- 
nership property  to  the  plaintiff.  At  the  time  of  the  sale  to 
Whaples,  Boach  &  Mattison  had  an  account  with  the  Union 
Bank,  and  there  was  a  balance  in  their  favor  of  $165.  None 
of  the  parties  were  aware  of  this  balance  until  the  spring  of 
1862,  when  the  plaintiff  ascertained  the  fact  and  demanded 
payment.  The  bank  refused  to  pay,  claiming  that  it  did  not 
belong  to  the  plaintiff  by  virtue  of  the  assignment  made  by 
the  firm  of  Boach  &  Whaples  to  him.  On  the  trial  it  was 
shown  that  an  inventory  was  made  at  the  time  of  the  sale  to 
Whaples.  The  defendant  offered  to  prove  the  contents  of 
the  inventory  by  parol.  The  court  excluded  the  testimony. 
The  defendant  then  offered  to  prove  by  parol,  that  the  sale 
was  made  with  reference  to  the  inventory,  and  that  the 
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inventory  was  Bnpposed  to  contain  all  the  property  Bold. 
This  proof  was  also  rejected.  The  defendant  then  offered  to 
show,  by  parol,  that  Mattison  did  not  intend  by  the  sale  to 
Whaples,  to  transfer  the  money  in  the  Union  Bank.  This 
testimony  was  excluded  also. 

The  evidence  being  closed,  the  defendant  moved  for  a  non- 
suit, on  the  following  grounds :  1.  That  the  money  in  bank 
did  not  pass  to  Whaples  or  to  the  plaintiff;  2.  That  it  was 
not  intended  to  pass,  and  therefore  did  not ;  3.  That  the 
plaintiff  had  failed  to  establish  any  right  or  title  thereto. 
The  motion  was  denied. 

The  counsel  for  the  defendant  then  requested  the  court  to 
submit  eachofthe  following  questions  to  the  jury:  1.  Whether 
it  was  the  intention  of  Mattison  &  Whaples,  in  the  sale  by 
the  former  to  the  latter,  to  transfer  the  money  in  bank  to 
Whaples ;  and  2.  Whether  the  making  of  the  sale  between 
those  persons  in  such  form  as  to  include  the  bank  deposit 
(assuming  that  it  did  so)  and  omitting  to  except  the  money 
in  bank  from  the  operation  of  the  bill  of  sale,  was  not  by  the 
mutual  mistake  of  those  parties,  arising  from  their  ignorance 
of  the  existence  of  such  fund  or  credit,  and  other  circum- 
stances. The  court  declined  to  submit  either  of  these  ques- 
tions to  the  jury,  and  the  defendant  excepted. 

Whereupon  the  jury  were  directed  by  the  court  to  find  a 
verdict  for  the  plaintiff,  and  they  found  a  verdict  accordingly 
for  $182.92.  Exceptions  ordered  to  be  heard  in  the  first 
instance  at  the  general  term. 

J.  G.  Oochraney  for  the  plaintiff.  I.  The  written  instru- 
ment executed  by  Mattison  &  Whaples  is  clear,  plain  &nd 
unambiguous.  By  it  all  the  copartnership  property  ^as  sold, 
and  was  designed  to  be  sold,  to  Whaples.  And  although  the 
parties  did  not  know,  at  the  time,  of  a  particular  item  of 
property,  it  would  pass  by  the  assignment.  (Couch  v.  Dda- 
plaint^  2  Oomst*  397.)    The  evidence  offered  by  the  defend- 
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ant  tended  directly  to  contradict  the  language  and  legal  effect 
of  the  writing. 

II.  Conceding  this,  the  defendant  claims  that  the  evidence 
was  admissible  for  the  purpose  of  showing  a  mistake.  Mis« 
takes  are  of  four  classes :  (1.)  A  mistake  in  the  form  of  a 
contract,  hj  reason  of  which  the  real  agreement  between  the 
parties  is  not  expressed.  (2.)  A  mistake  in  regard  to  the 
effect  of  the  contract.  (3.)  A  mistake  in  regard  to  the  con- 
sideration of  the  contract,  or  the  facts  upon  which  it  is  based ; 
the  parties  acting  upon  an  assumed  state  of  £Etcts  which  did 
not  exist.  (4.)  A  ttiistake  in  regard  to  the  subject  of  the 
contract,  or  the  matters  upon  which  it  operates.  There  can 
be  no  pretense  here  that  there  was  any  mistake  of  the  first 
elate.  The  written  contract  expresses  exactly  what  the  par- 
ties agreed  upon.  Mattison  intended  that  Whaples  should 
take  his  place  in  the  firm,  with  all  his  rights  and  liabilities. 
It  was  not  understood  that  any  thing  should  be  reserved.  If 
there  was  a  mistake  of  the  second  class,  that  was  a  mistake 
of  law.  If  there  was  mistake  in  regard  to  the  matters 
embraced  in  the  other  classes,  no  one  but  a  party  or  privy  to 
the  contract  can  ask  relief;  and  that  must  be  done  in  the 
proper  action.  The  most  that  can  be  claimed  is,  that  if  the 
fact  had  been  known,  perad venture,  the  contract  might  not 
have  been  made.  But,  notwithstanding  the  mistake,  the 
party  may  prefer  to  allow  the  contract  to  stand.  A  mistake 
is  in  the  nature  of  a  fraud,  which  the  party  may  take  advan- 
tage of  or  not,  at  his  option.  In  this  case  the  parties  are 
content  that  the  contract  should  remain.  Strangers  to  the 
contract  claim  that  the  parties  labored  under  a  mistake  in 
making  it.  If  strangers,  even  in  a  common  law  action,  can 
upset  a  contract  which  the  parties  have  taken  no  steps  to  dis- 
turb, no  man  can  tell  whether  he  has  an  existing  contract  or 
not ;  and  the  question  in  all  cases  will  be,  not  what  the  con<- 
tract  was,  but  what,  in  the  opinion  of  others,  it  ought  to 
have  been. 

III.  There  was  no  mistake^  here^  for  which  any  party  could 
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claim  relief.  The  subject  of  the  contract  was  the  one  half 
of  a  copartnership  business^  the  purchaser  taking  one  half  of 
all  the  stock  and  property,  and  assuming  one  half  of  all  the 
liabilities.  The  interest  sold  was  estimated  at  $1600^  Aad  may 
have  embraced  property  to  the  amount  of  $20,000.  The  firm 
then  had  an  account  with  the  Union  Bank,  but  neither  of  the 
parties  took  the  trouble  to  ascertain  how  it  stood.  There  was 
in  fact,  a  balance  owing  the  firm  of  $165 ;  one  half  of  which 
passed  by  the  assignment.  This,  we  submit,  was  no  mis- 
take. It  was  one  of  the  risks  always  contemplated  in  con- 
tracts of  this  description,  and  necessarily  incident  to  the 
contract  The  party  bought  all  debts  and  assumed  all 
liabilities.  If  some  particular  debt  happened  to  be  less,  and 
another  more,  than  the  parties  supposed,  it  would  not,  in  the 
absence  of  fraud,  affect  the  agreement.  (Story's  Eq,  Jur, 
§  138  h.)  In  order  to  entitle  a  party  to  relief,  the  mistake 
must  be  of  a  material  and  fundamental  character,  and  not  a 
mere  mistake  in  regard  to  some  detail  which  would  not  have 
prevented  the  contract  if  known.  {Id,  §§  138  i,  141.)  And 
the  fact  must  have  been  such  that  it  would  ndt  have  been 
ascertained  with  reasonable  diligence.  In  this  case  it  was 
only  necessary  to  look  at  the  bank  book  in  the  party's  own 
possession.     {Id.  §§  146,  150,  151.) 

lY.  This  is  not  a  case  where  any  party  can  treat  the  con- 
tract as  a  nullity.  If  one  party  claims  relief,  he  must  act 
promptly,  and  the  other  party  must  be  put  in  'statu  quo. 
It  would  be  an  alarming  doctrine  if  a  party,  after  making  a 
written  bill  of  sale,  on  a  good  consideration,  of  all  his  prop- 
erty of  a  certain  description,  could  carry  off  all  such  as  he 
did  not  recollect,  or  claimed  that  he  did  not  recollect,  at  the 
time.  Thus  the  title  would  in  all  cases  depend,  not  upon 
the  plain  terms  of  the  written  agreement,  but  upon  recollec- 
tion. Here,  Whaples  bought  half  of  all  the  copartnership 
property,  or  nothing.  He  has  a  right  to  that,  or  a  right  to 
be  released  from  the  whole  contract.  He  has  a  right  to  show 
that  the  liabilities  assumed  by  him  were  much  more  than 
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was  supposed  at  the  time.  If  one  party  has  the  right  to  take 
property  not  recollected,  the  other  party  must  have  the  right 
to  be  released  from  the  payment  of  debts  not  recollected.  If 
the  contract  is  to  be  changed  at  all,  the  whole  case,  and  all 
the  parties,  must  be  before  the  court.  Otherwise  the  parties 
cannot  be  put  back  into  their  former  position.  (Story's  Eq. 
Jur,%138i.   Id.  %  165.) 

Y.  This  is  a  collateral  action  at  law.  Neither  of  the  par- 
ties to  the  contract  is  a  party  to  it.  No  mistake  is  set  up  in 
the  pleadings,  or  relief  demanded.  The  contract  is  evidence 
of  the  title  of  the  plaintiff,  but  the  consideration,  or  the 
motives  of  the  parties  to  it,  as  well  as  the  question  whether 
they  acted  ignorantly  or  mistakenly  in  making  the  contract, 
is  entirely  immaterial  in  this  action. 

VI.  Parol  evidence  of  the  contents  of  the  inventory,  and 
of  the  intent  of  Mattison,  was  properly  excluded,  and  there 
was  no  question  to  submit  to  the  jury. 

Strang  dk  Mumford,  for  the  defendant.  I.  It  is  clearly 
established  by  the  evidence,  that  neither  Mattison  nor  Whaples, 
at  the  time  of  the  making  of  the  sale  by  the  former  to  the  latter, 
of  the  undivided  half  of  the  effects  of  the  firm  of  Boach  Ss 
Mattison,  had  any  knowledge  of  the  balance,  or  that  ihere  was 
any  balance,  to  the  credit  of  that  firm,  in  the  0nion  Bank ;  and 
hence  that  this  balance  was  not  in  the  contemplation  of  the 
parties  at  that  time,  but  the  sale  was  made  without  any  ref- 
erence to  it.  It  is  also  proved  that  the  parties  to  the  sale, 
in  making  it,  understood  that  the  effects  of  the  firm  of  Boach 
&  Mattison  consisted  only  of  the  property  in  and  about  the 
shop  where  they  carried  on  business,  which  was  within  the 
view  of  the  parties,  and  the  indebtedness  to  the  firm  as 
shown  by  their  books,  which  were  open  to  the  inspection  of 
the  purchaser,  and  were  examined  by  him.  The  entire  sub- 
ject of  the  sale,  intended  by  the  parties  to  be  embraced  in 
it^  was  therefore  well  known  and  understood  by  them. 

II.  Assuming  that  the  terms  of  the  bill  of  sale  are  broad 
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enough  to  inclade  the  balance  in  question,  in  the  bank,  the 
inBtrument  having  been  made  thus  broad  under  a  mistake,  or 
ignorance  of  the  existence  of  any  such  balance,  the  court  irill 
restrain  the  operation  of  the  instrument  to  the  effects  intend- 
ed to  be  transferred.  The  general  rule  is  that  an  act  done, 
or  contract  made,  under  a  mistake,  or  ignorance  of  a  mate- 
rial fact,  is  Yoidable  and  relievable,  in  equity.  {Story's  Eq. 
Jur.  §  140.)  This  rule  applies  to  cases  of  innocent  igno- 
rance and  mistake  on  both  sides,  or  forgetfulness  of  facts, 
as  well  as  to  those  where  irand  is  practiced  upon  the  party 
seeking  relief.  {Id.  §§  140  to  142.)  The  same  principle  will 
apply  to  cases  of  purchases,  when  the  parties  have  been 
innocently  misled^  under  a  mutual  mistake  as  to  the  extent 
of  the  thing  sold.  {Id,  §  144.)  It  is  upon  the  same  ground 
that  a  court  of  equity  proceeds,  when  an  instrument  is  so 
general  in  terms  as  to  release  the  rights  of  the  party  to  prop- 
erty to  which  he  was  wholly  ignorant  he  had  any  title,  and 
which  was  not  within  the  contemplation  of  the  bargain  at 
the  time  it  was  made.  {Id.  §  145.  CcU^erley  v.  Williams^ 
1  Ves.  Jun.  210.  Johnson  v.  Tdber,  10  N.  Y.  Refp.  319. 
Wheodon  v.  Old%^  20  Wend.  174  KMy  v.  Bolari,  d  Mees. 
A  W.  54.  12  Sim.  465.  8.  C.  35  Eng,  C.  L.  Rep.  393.  2  Smith 
Lead.  Gets.  243.) 

III.  The  plaintiff  seeking  to  establish  a  title  to  the  balance 
in  question  through  the  bill  of  sale  of  Mattison  to  Whaples, 
it  was  competent  for  the  defendant,  on  the  bill  of  sale  being 
put  in  evidence,  to  meet  and  avoid  its  force  by  evidence  of 
the  mistake.  The  bill  of  sale  was  given  in  evidence  to  prove 
the  general  allegation  in  the  complaint  of  the  transfer  of  the 
balance  to  the  plaintiff,  and  might  be  answered  by  proof  of 
the  mistake,  in  like  manner  as  in  an  action  of  ejectment,  a 
deed,  given  in  evidence  to  prove  title  in  the  plaintiff,  may  be 
met  by  evidence  of  a  mistake.  {Thurman  v.  Anderson^  30 
Barb.  621,  622.  Dobson  v.  Pearce,  2  Kern.  156.  BartleU 
v.  Juddy  21  j^.  r.  Rep.  200,  202.  Haire  v.  Baker,  1  Seld. 
357,  362.) 
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lY.  The  motion  for  a  nonsuit  should  have  been  granted. 
If  not,  the  court  should  have  submitted  to  the  jury  the  ques- 
tions they  were  asked  to  submit.  And  the  direction  to  the 
jury  to  find  for  the  plaintiff  was  erroneous. 

v.  The  court  erred  in  the  several  rulings  upon  questions 
of  evidence,  to  which  exceptions  were  taken  by  the  defendant. 

By  the  Court,  James  C.  Smith,  J.  I  think  this  case  was 
pro|)er]y  disposed  of  at  the  circuit.  It  appears  by  the  plain 
and  unambiguous  term^  of  the  bill  of  sale  executed  by  Mat- 
tison  to  Whaples,  that  the  subject  matter  of  the  sale  was  the 
interest  of  Mattispn  in  the  property  of  the  firm.  The  sale 
wtis  not  of  specific  articles  by  items,  but  of  the  entire  inter- 
est of  one  of  the  partners  in  the  partnership  effects,  in  gross. 
Undoubtedly,  the  parties,  in  making  their  contract,  took  into 
consideration  the  apparent  amount  of  goods  and  tools  on 
hand,  and  of  the  indebtedness  to  the  firm  as  shown  by  their 
books ;  and  it  may  be  assumed  that  an  inventory  was  taken, 
as  the  defendants  offered  to  show,  on  the  trial,  to  which  the 
parties  referred  in  estimating  the  amount  and  value  of  the 
property.  Even  if  it  be  further  assumed  that  the  parties 
supposed  the  inventory  embraced  every  article  belonging  to 
the  firm,  still  the  contract  was  not  in  terms  limited  by  the 
inventory ;  the  latter  is  not  mentioned  or  referred  to  in  the  bill 
of  sale,  and  the  parties  purposely  and  expressly  employed  words 
of  description  so  general  and  .comprehensive  as  to  include 
every  species  and  article  of  property  of  the  firm,  whether 
enumerated  in  the  inventory  or  not.  It  was  contemplated, 
at  the  time,  that  Whaples  should  take  the  place  of  Mattison, 
in  the  firm,  which  he  did ;  and  it  was  agreed  that  he  should  pay 
Mattison,  for  his  interest,  the  sum  of  $900,  and  should  also 
assume  his  half  of  the  debts  owing  by  the  firm.  In  short, 
as  Mattison  testified,  Whaples  took  his  place  in  the  firm, 
'^  one  half  interest,  and  one  half  liability.''  An  inventory 
of  the  debts  was  also  made,  but  it  was  not  referred  to  in  the 
bill  of  sale,  and  the  effect  of  Mattison's  agreement  was  to 
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make  him  liable  for  one  half  of  all  the  debts,  whether  inven- 
toried or  not.  In  these  circumstances  I  do  not  think  it  com- 
petent for  Mattison  or  the  defendants,  claiming  under  him, 
to  set  up  as  a  defense  to  this  action  that  a  particular  item  of 
the  partnership  property,  to  wit,  the  claim  in  question  against 
the  defendant,  did  not  pass  by  the  bill  of  sale,  for  the  reason 
that  its  existence  was  unknown  to  the  parties,  at  the  time 
of  the  sale.  In  view  of  the  fact  that  the  parties  intended 
that  the  purchaser  should  take  the  place  of  the  vendor,  in 
the  firm,  and  of  the  broad  language. which  they  employed, 
in  describing  not  only  the  property  conveyed,  but  also  the 
liabilities  assumed,  I  think  they  must  ba  deemed  to  have 
had  in  their  minds  the  possibility,  not  to  say  the  probability, 
that  one  or  more  items  of  property  as  well  as  of  indebted- 
ness may  have  been  unknown  or  forgotten  at  *the  time,  and 
to  have  provided  by  their  contract  for  the  very  contingency 
which  has  arisen.  If  this  view  of  the  contract  is  correct,  it 
follows  that  the  claim  in  question  passed  to  Whaples,  as 
completely  and  effectually  as  did  any  of  the  property  of  the 
firm. 

The  transaction  is  analogous  to  a  purchase  of  a  farm  by  cer- 
tain boundaries,  containing  in  gross,  by  estimation,  a  certain 
number  of  acres.  It  is  well  understood  that  in  such  a  case, 
if  the  transaction  be  houa  JidCy  and  both  parties  be  equally 
under  a  mistake  as  to  the  quantity,  but  not  as  to  the  boun-^ 
daries,  the  sale  will  be  binding  on  both  parties,  whether  the 
farm  contains  more  or  fewer  acres.  (Story's  Eq.  Jur, 
§  144  a.  Morris  Canal  Go.  v.  Emmetty  9  Paige^  168.  Steh- 
bins  V.  Eddy^  4  Mason,  414.) 

There  are  other  considerations,  which  ought  not  to  be 
overlooked.  The  defense  interposed  is  of  equitable  cogni- 
zance. When  a  court  of  equity  is  asked  to  give  relief  in  a 
case  not  fully  remediable  at  law,  or  nol7  remediable  at  all,  at 
law,  it  grants  it  only  according  to  its  own  doctrines,  and  upon 
equitable  principles.  By  the  terms  of  the  agreement,  as 
has  been  already  observed^  Whaples  assumed  Mattison's  lia- 
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bility  in  respect  to  all  the  partnership  debts.  There  can  be 
no  doubt  that  by  his  contract  he  became  liable  to  each  cred- 
itor of  the  firm,  whether  the  particular  debt  of  such  oreditor 
was  known  or  not  by  the  parties  to  the  contract.  His  liability 
being  thus  broad,  it  would  be  inequitable  to  limit  his  purchase, 
as  proposed  by  the  defendants. 

Again ;  all  that  Whaples  could  in  any  event  acquire  by  his 
purchase  was  what  might  remain  of  Mattison's  interest  after 
payment  of  the  partnership  debts.  The  amount  and  value 
of  the  remainder  were,  in  the  nature  of  the  case,  doubtful ; 
and,  in  such  cases,  the  equity  is  deemed  equal  between  the 
parties ;  and  when  it  is  so,  a  court  of  equity  is  generally 
passive,  and  rarely  exerts  an  active  jurisdiction.  This  rule 
applies  to  all  cases  of  sale  of  real  estate  or  personal  estate, 
made  in  good  faith,  where  material  circumstances,  afifecting 
the  value,  are  equally  unknown  to  both  parties.  (Story's 
Eq.  Jur.  §  150.) 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
on  the  verdict. 

Ordered  accordingly. 

[MovBOB  Gbkbbal  Tbbx,  December  7,  1S68.  Johmton,  /.  O.  Smith  and 
WeUet^  Justices.] 
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Eliza  P.  Hovet  vs.  Frederick  Starr. 

Where  a  married  woman  brings  an  action  for  the  conversion  of  personal  prop- 
erty, and  a  judgment  is  rendered  against  her  for  costs,  she  is  not  liable  to 
arrest  upon  an  execution  issued  against  her  person,  for  the  costs. 

Although  section  288  of  the  code  was  intended  to  establish  the  general  rule 
that  in  an  action  in  which  the  defendant  shall  be  liable  to  be  arrested,  the 
plaintiff  himself  shall  be  liable  to  an  execution  against  the  person,  in  case 
Judgment  be  rendered  against  him,  yet  the  rule  thus  established  does 
not  embrace  those  cases  in  which,  by  other  provisions  of  the  code,  the 
.  same  party  plaintiff  would  not  be  liable  to  arrest  if  he  were  the  defendant. 
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THIS  action  was  commenced  April  14^  1862,  by  the 
plaintiflf,  who  was,  and  is,  a  married  woman,  against  the 
defendant,  for  the  conversion*  of  personal  property.  It  was 
bronght  to  trial,  and  a  judgment  upon  the  merits  was  ren- 
dered in  favor  of  the  defendant,  with  costs  against  the  plain- 
tiff. The  defendant  issued  an  execution  against  the  property 
of  the  plaintiff,  to  the  sheriff  of  the  proper  county,  which 
was  returned  unsatisfied.  He  then  issued  an  execution 
against  the  person  of  the  plaintiff,  which  was  in  the  hands 
of  the  sheriff.  The  plaintiff  now  moved,  upon  the  judgment 
roll,  and  upon  a  stipulation  embodying  the  above  facts,  to 
set  aside  the  last  execution,  on  the  ground  that  she  was  not 
liable  to  arrest,  being  a  female  and  a  married  woman. 

A.  J.  Wilkin,  for  the  plaintiff. 

W.  F.  Cogewelly  for  the  defendant. 

By  the  Court,  James  C.  Smith,  J.  I  am  not  convinced 
of  the  correctness  of  the  defendant's  claim  that  the  plaintiff, 
who  is  a  married  woman,  is  liable,  under  section  288  of  the 
code,  to  an  execution  against  the  person,  upon  the  judgment 
which  has  been  recovered  against  her,  in  this  action,  for 
costs.  That  section  provides  that  an  execution  may  be  issued 
against  the  person  of  the  judgment  debtor,  if  the  action  be 
one  in  which  the  defendant  might  have  been  arrested,  as  pro- 
vided in  section  179  and  section  181.  As  the  action  before 
us  is  one  of  that  description,  it  being  for  the  conversion  of 
personal  property,  it  would  of  course  result  from  a  strictly 
literal  construction  of  section  288,  without  reference  to 
other  provisions  of  the  code,  that  the  execution  against 
the  person  of  the  plaintiff  in  this  case  was  regularly  issued. 
But  I  am  of  opinion  that  although  section  288  was  intended 
to  establish  the  general  rule,  that  in  an  action  in  which  the 
defendant  shall  be  liable  to  be  arrested,  the  plaintiff  himself 
shall  be  liable  to  an  execution  against  the  person^  in*  case 
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jadgment  be  rendered  against  him,  yet  the  rule  thus  estab- 
blished  does  not  embrace  those  cases  in  which,  by  other  pro- 
visions of  the  code,  the  same  party  plaintiff  would  not  be 
liable  to  arrest  if  he  were  the  defendant.  The  sections  of 
the  code  relating  to  the  provisional  remedy  of  arrest  before 
judgment,  are  in  pari  materia  with  section  288,  which  gives 
a  remedy  by  arrest  and  imprisonment  after  judgment;  and 
they  must  be  read  with  it  in  order  to  ascertain  its  meaning. 
Thus  the  288th  section  is  modified  by  the  last  clause  of  sec- 
tion 179,  which  enacts  that  '^  no  female  shall  be  arrested  in 
any  action,  except  for  a  willful  injury  to  person,  character  or 
property,"  and  by  the  provision  of  section  278  that  "  no  per- 
son shall  be  arrested  in  a  civil  action,  except  as  prescribed  in 
this  act/'  Those  provisions  repeal  all  former  statutes  author- 
izing the  arrest  of  a  female  on  mesne  process,  and  restore, 
substantially,  the  common  law  rule  that  in  all  actions  quare 
vi  et  armis,  capias  lies.  ''  The  common  law,''  says  Lord 
Coke,  ''  which  is  the  preserver  of  the  common  peace  of  the 
land,  did  abhor  all  force  as  a  capital  enemy  to  it,  and  there- 
fore against  those  who  committed  any  force,  the  common  law 
did  subject  their  bodies  to  imprisonment,  which  is  the  high- 
est execution,  by  which  he  loses  his  liberty  till  he  agree  with 
the  party,  and  pay  a  fine  to  the  king."  (Herbert' a  Case, 
3  Co.  11.)  It  was  also  a  rule  at  common  law  that  where 
capias  lies  in  process,  there,  after  judgment,  capias  ad  sat" 
is/aciendum  lies,"  (J6. ;  Co.  Lit  290  6 ;  3  Salk.  286 ; 
Tidd's  Pr.  954 ;  2  Paine  dk  Duct's  Pr.  381 ;)  but  in  no 
other  cases,  unless  given  by  statute.  (TidcCs  Pr.  953.) 
These  rules  of  the  common  law,  so  far  as  they  are  applicable 
to  the  liability  of  females  to  be  arrested  in  civil  actions,  y  hether 
before  or  after  judgment,  are  preserved  by  the  provisions  of 
the  code  above  referred  to ;  and  as  a  female  cannot  be  arrested, 
before  judgment,  in  any  action^  except  for  a  willful  injury, 
&c.  so  she  can  not  be  taken  in  execution  after  judgment, 
except  in  the  like  case. 
The  defendant's  counsel  insists,  however,  that  at  common 
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law  a  married  woman  might  be  taken  in  execution,  thongh 
she  could  not  be  arrested  oh  mesne  process ;  and  he  argues 
that  section  288  was  intended  to  preserve  this  rule,  and 
should  therefore  be  construed  literally.  The  only  authority 
cited  by  him  in  support  of  his  position,  is  the  case  of  McKin- 
stry  V.  Davis,  (3  Cowen,  339,)  decided  in  1824,  in  which  it 
was  said  by  the  court  that  a  feme  cot;cr^  is  liable  to  be  im- 
prisoned on  a  ca.  sa.,  with  or  without  her  husband ;  though 
it  is  otherwise  as  to  mesne  process.  These  general  state- 
ments per  curiam^  were  probably  made  without  a  careful 
examination,  and  were  hardly  accurate  ;  the  rule  then  beiug 
that  if  a  married  woman  be  sued  as  such  jointly  with  her 
husband,  and  be  arrested  alone,  on  mesne  process  issued 
against  both,  she  will  be  entitled  to  be  discharged  on  com- 
mon bail ;  or  if  she  be  arrested  on  similar  process  with  her 
husband,  she  will  still  be  discharged ;  but  the  husband  must 
remain  in  custody  until  he  puts  in  special  bail  for  both.  Or 
if  she  be  sued  as  ^feme  soUy  she  will  be  discharged  on  com- 
mon bail,  unless  it  appears  that  she  has  represented  herself 
to  be  a  feme  sole,  {Glancy^a  Rights  of  Married  Women, 
89.  Boberts  v.  Mason,  1  Taunt,  254.  Tidd's  Pr.  172.)  It 
was  also,  at  that  time,  the  practice  of  the  English  courts,  in 
their  discretion,  to  discharge  the  wife,  when  taken  in  execu- 
tion, as  well  as  on  mesne  process ;  (Chalk  v.  Deacdn,  6  J.  B. 
Moore,  128 ;  17  Eng.  G.  L.  Bep,  465 ;  2  Paine  &  Duer,  5  ;) 
although  at  an  earlier  period,  when  the  wife  was  taken  in 
execution,  she  was  not  entitled  to  be  discharged,  unless  it 
appeared  that  there  was  fraud  and  collusion  between  the 
plainti£F  and  her  husband  to  keep  her  in  prison.  After  the 
courts  in  England  adopted  the  rule  that  it  was  matter  of  dis- 
cretion to  discharge  a  married  woman,  when  taken  in  execu- 
tion, they  denied  applications  of  that  nature  in  many  cases, 
on  the  ground  that  the  wife  had  separate  property  and  the 
debt  ought,  in  equity,  to  be  paid  by  her.  Thus,  in  Evans  v. 
Chester,  (2Mees,  A  W.  847,)  ^fem^  sole,  after  she  had  been 
served  with  process,  but  before  declaration^  married.    The 
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plaintiff  proceeded  against  her  to  final  judgment,  and  took 
her  in  execution  under  a  ca.  aa.  A  rule  for  her  discharge, 
upon  an  affidavit  stating  the  foregoing  facts,  and  also  alleg- 
ing that  no  settlement  was  made  on  her  at  her  marriage,  but 
not  stating  that  she  had  no  separate  property ^  was  dis« 
charged.  So  in  Hood  v.  Matthews^  (2  Dowl.  P.  C.  149,)  it 
was  held  that  in  an  action  of  trespass  by  husband  and  wife, 
if  a  nonsuit  takes  place,  the  wife  may  be  taken  in  execution 
for  the  costs,  if  she  has  separate  property.  In  short,  the 
English  courts  have  virtually  refused  to  allow  a  ca.  sa,  to 
be  issued  to  enforce  a  judgment  against  a  married  woman, 
unless  she  has  separate  property  which  she  ought  to  apply 
to  its  payment.  In  this  state,  the  remedy  by  ca,  sa.  is  not 
now  needed  for  even  that  purpose.  In  1862  the  legislature 
enacted  that  ''  A  married  woman  may  be  sued  in  any  of  the 
courts  of  this  state;  and  whenever  a  judgment  shall  be 
recovered  against  a  married  woman,  the  same  may  be  enforced 
by  execution  against  her  sole  and  separate  estate^  in  the 
same  manner  as  if  she  were  sole."  {Laws  of  1862,  ch.  172, 
§  7,  p.  345.)  At  the  same  session  they  amended  section  274 
of  the  code,  by  adding  thereto  the  following  words :  ''  In  an 
action  brought  by  or  against  a  married  woman,  judgment 
may  be  given  against  her,  as  well  for  costs  as  for  damages, 
or  both  for  such  costs  and  for  such  damages,  in  the  same 
manner  as  against  other  persons,  to  be  levied  and  collected 
of  her  separ^kte  estate,  and  not  otherwise."  {Oli.  460,  §  12, 
p.  849.)  Section  287  was  also  amended  by  adding  the  fol- 
lowing: ''An  execution  may  issue  against  a  married  woman, 
and  it  shall  direct  the  levy  and  collection  of  the  amount  of 
the  judgment  against  her  from  her  separate  property,  and  not 
otherwise."  {Ch.  460,  §  13,  p.  850.)  These  provisions  not  only 
authorize  an  execution  to  be  issued  directly  against  the  sepa- 
rate property  of  a  married  woman,  but  it  may  well  be  ques- 
tioned whether  they  do  not  prescribe  an  execution  in  that 
form  as  the  only  process  to  enforce  a  judgment  against  her. 
But  it  is  not  necessary  to  decide  that  question.    Obviously, 
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the  only  form  of  property  execution  that  can  be  issued  on  a 
judgment  against  a  married  woman,  is  an  execution  against 
her  separate  estate ;  and  by  sections  283  and  288  an  execu- 
tion against  the  person  of  the  judgment  debtor  can  not  be 
issued,  in  any  case,  until  after  the  retura  of  an  execution 
against  his  property  unsatisfied.  But  the  return  of  an  exe- 
cution against  the  separate  property  of  a  married  woman, 
unsatisfied,  is  eyidence  that  she  has  no  separate  property ;  in 
which  case,  as  we  have  seen,  she  would  have  been  discharged 
from  imprisonment,  under  the  former  practice. 

The  revised  statutes  contained  an  enactment  that  ^^no 
female  shall  be  imprisoned  on  any  process  [including  of 
course  a  ca.  sa.]  in  any  civil  action  founded  upon  contract" 
(2  B.  S.  428,  §  9.)  Yet,  if  the  construction  contended  for 
by  the  defendant's  counsel  is  to  prevail,  a  female  plaintiff,  in 
an  action  for  money  received  by  a  public  officer,  or  by  an 
agent  or  other  person  in  a  fiduciary  capacity,  olr  on  a  promise 
to  marry,  may  be  imprisoned  on  execution,  if  judgment  is 
rendered  against  her  for  costs  or  damages,  since,  in  each  of 
those  cases,  the  defendant  is  liable  to  be  arrested. 

If  the  humane  and  enlightened  policy  of  the  statute  last 
referred  to  is  to  be  discarded,  even  in  part,  I  think  it  should 
be  done  by  a  plain  legislative  enactment,  and  not  by  judicial 
construction. 

The  order  should  be  affirmed  with  costs. 

Ordered  accordingly. 

[MovBos  GiVBBAL  TbbX|  Jiine  6, 1864.  J.  C.  Smith,  Wdlm  and  S.  Danoim 
Smith,  Jiuticm.] 
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A  notice  of  the  entry  of  »  judgment,  rendered  upon  the  report  of  a  referee, 
directing  the  payment  of  money,  served  before  the  costs  are  finally  ad- 
justed, will  not  hare  the  effect  to  limit  the  right  of  the  opposite  party  to 
appeal  to  the  general  term. 

A  party  seeking  to  avail  himself  of  the  statutory  limitation  of  his  adrenary's 
right  to  appeal,  should  be  held  to  strict  practice. 

The  practice  allowing  a  party  to  enter  and  docket  his  judgment,  without 
notice  of  taxation,  is  allowed,  merely  to  prevent  delay  in  obtaining  his 
lien  and  securing  his  demand.  It  would  be  ui\just  to  permit  him  so  to  use 
the  privilege  as  to  shorten  the  time  within  which  his  opponent  may  appeal, 
or  embarrass  him  in  the  exercise  of  that  important  right.  JPerJ,  C.  Sx^th,  J. 

Where  a  referee  dismisses  the  complaint  with  costs,  a  voluntary  payment  of 
the  costs,  by  the  plaintiff,  will  not  amount  to  a  waiver  of  the  right  of 
appeal. 

In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  the  referee 
dismissed  the  complaint  on  the  merits ;  and  notwithstanding  the  costs  have 
been  paid,  the  plaintiff  has  a  right  to  have  the  decision  of  the  referee,  on 
the  merits,  reviewed. 


MOTION  to  diBmiss  an  appeal  from  a  judgment  upon  the 
report  of  a  referee,  dismiBsing  the  complaint  with  costs. 
The  material  facts  appear  in  the  opinion  of  the  conrt. 

By  the  Caurty  Jahes  G.  Smith,  J.  I  think  the  notice  of 
the  entry  of  judgment,  in  this  case,  served  as  it  was  before 
the  costs  were  finally  adjusted,  had  not  the  effect  to  limit 
the  plaintiff's  right  of  appeal.  The  appeal  is  allowed  by  the 
fourth  chapter  of  title  eleven  of  the  code ;  and  the  limita- 
tion insisted  upon  by  the  defendants  is  created  by  section 
332  of  the  code,  which  provides  that  such  appeal  '^must  be 
taken  within  thirty  days  after  written  ixotice  of  the  judgment 
*  *  *  shall  have  been  given  to  the  party  appealing/'  A 
party  seeking  to  avail  himself  of  this  statutory  limitation 
should  be  held  to  strict  practice.  Thus  it  has  been  repeatedly 
decided,  under  the  provision  above  referred  to  and  other  similar 
statutes  that  nothing  short  of  a  written  notice  of  the  judgment 
will  limit  the  time  in  which  to  appeal ;  that  neither  a  verbal 
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notice,  nor  actual  knowledge  by  the  opposite  party,  or  his 
attorney,  of  the  entry  of  the  judgment  will  suffice ;  (Star- 
ing  V.  Jones,  13  How.  Pr.  Hep.  423;  14  Wend.  539; 
6  Paige,  127 ;  9  id.  607 ;)  and  that  a  written  notice,  served 
by  an  attorney,  is  a  nullity,  if  it  is  not  signed  by  him,  and 
has  no  indorsemeut  upon  it  of  his  place  of  business,  as  re* 

quired  by  the  10th  rule.     (  Yorks  v.  Peck,  17  How.  Pr.  Rep. 

* 

192.)  It  has  also  been  held  that  the  notice  must  be  actually 
served  on  the  attorney  ofe  the  party  who  appeals,  {Fry  v. 
Bennett,  7  Abb.  Pr.  Hep.  352 ;)  and  that  it  should  be  such 
as  to  apprise  him  of  the  whole  subject  matter.  {Ibid.  Sher- 
man  v.  Wells,  14  How.  Pr.  Rep.  522.)  The  case  last  cited, 
which  was  decided  at  general  term  in  the  first  district,  seems 
to  be  an  authority  in  point,  upon  the  question  before  us. 
The  plaintiff,  in  that  case,  noticed  his  costs  for  adjustment 
for  the  2l8t  of  February.  Through  some  oversight,  the  costs 
were  adjusted  on  the  20th,  and  judgment  perfected  on  that 
day;  and  on  the  same  day  the  plaintiff  served  a  written 
notice  of  such  entry  of  the  judgment,  on  the  defendant's 
attorney ;  when,  upon  discovering  the  error,  it  was  arranged 
between  the  respective  attorneys  to  go  before  the  officer  on 
the  next  day,  and  have  any  items,  objected  to,  submitted  for 
re-adjustment,  with  the  understanding  that  any  of  such 
items  which  should  be  disallowed  by 'the  clerk  should  be 
deducted  from,  and  allowed  on  the  judgment  and  execution ; 
but  at  the  same  time  leaving  the  notice  of  judgment  with 
the  defendant's  attorney.  In  pursuance  of  such  arrangement, 
the  attorneys  for  the  respective  parties  attended  before  the 
officer,  on  the  21st,  when  the  defendant's  attorney  submitted 
the  costs  served  on  him,  to  the  officer,  and  made  his 
objections,  all  of  which  were  overruled,  and  no  change  or 
alteration  whatever  was  made  in  the  adjustment  of  the  pre- 
vious day.  No  notice  of  the  judgment  was  subsequently 
served.  On  the  2d  of  April,  a  notice  of  appeal  was  tendered, 
at  the  office  of  the  plaintiff's  attorney,  which  was  declined, 
for  the  reason  that  the  time  to  appeal  had  expired.    The 
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defendant  moved,  at  special  term,  that  the  plaintiff  be  directed 
to  receive  service  of  a  notice  of  appeal.  The  motion  was 
denied,  and  the  general  term,  on  appeal,  reversed  the  order 
of  the  special  term,  and  directed  that  the  respondent  *shonld 
receive  a  formal  notice  of  appeal.  The  court  saj,  in  their 
opinion:  '^The  appellant  is  to  appeal  within  thirty  days 
after  written  notice  of  the  judgment  is  given  to  him.  This 
must  mean  of  a  judgment  so  perfected,  in  form,  that  on  the 
very  day  on  which  the  notice  is  given  of  its  entry,  the  appel- 
lant has  on  the  record  a  knowledge  of  all  the  matters  neces^ 
sary  to  the  perfecting  of  an  appeal,  and  of  a  stay  upon  it. 
One  of  these  matters  is,  the  amount  of  the  judgment,  and 
that  depends  on  the  amount  of  the  costs.  So  that  while  the 
amount  of  the  costs  is  kept  open,  no  notice  of  the  entry  of 
judgment  can  be  given  which  will  limit  the  right  to  appeal." 
The  force  of  this  reasoning  is  made  apparent  by  a  reference 
to  sections  348  and  335  of  the  code,  which  provide  that  in 
certain  appeals,  including  an  appeal  to  the  general  term  from 
a  judgment  entered  upon  the  report  of  a  referee,  directing 
the  payment  of  money,  to  which  class  of  appeals .  the  case 
before  us  belongs,  the  appeal  shall  not  stay  the  execution  of 
the  judgment,  (without  a  special  order  to  that  effect,)  unless 
an  undertaking  be  given,  conditioned,  among  other  things, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  if  aflSirmed.  The  undertaking,  in  such  case, 
must  be  executed  by  at  least  two  sureties  (§  335,)  who  must 
justify,  (§341 ;)  and  it  must  state  the  amount  of  the  judg- 
ment. (Id.  Harris  v.  Bennett^  3  Code  Rep.  23.)  It  is 
of  course  impossible  for  a  party  wishing  to  appeal,  to  com- 
ply with  these  requirements  while  the  amount  of  the  costs 
is  open ;  unless  he  executes  an  undertaking  in  a  sum  large 
enough  to  cover  the  entire  judgment,  including  the  items  to 
which  he  objects  and  which  may  be  stricken  out  on  retax- 
ation ;  a  burden  which,  in  some  cases,  would  be  a  severe 
hardship,  and  to  which  he  should  never  be  subjected. 
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The  stipulation^  in  Sherman  v.  Wells^  creates  no  material 
difference  between  that  case  and  the  one  at  bar.  The  agree^ 
ment  that  any  items  of  costs  disallowed  on  retaxation  should 
be  deducted  from  the  Judgment,  as  well  as  the  execution, 
merely  secured  to  the  appellant  the  same  rights  which  he 
would  have  had  in  case  of  re-adjustment  on  notice.  It  is 
the  settled  practice  of  the  court,  where  a  party  is  entitled  to 
relief  on  the  ground  that  the  costs  have  been  irregularly 
adjusted  without  notice,  to  direct  that  they  be  re-adjusted  on 
notice ;  and  if  any  deduction  be  made,  that  the  amount 
thereof  be  deducted  from  the  execution ;  and  also  that  the 
record  and  docket  of  judgment  be  amended.  {Tracy  v. 
Humphrey y  1  Code  Rep.  N.  8, 197.  Potter  v.  Smith,  9  How. 
Pr.  262.) 

The  practice  allowing  a  party  to  enter  and  docket  his  judg- 
ment, without  notice  of  taxation,  is  merely  to  prevent  delay 
in  obtaining  his  lien  and  securing  his  demand.  It  would  be 
unjust  to  permit  him  so  to  use  the  privilege  as  to  shorten  the 
time  within  which  his  opponent  may  appeal,  or  embarrass 
him  in  the  exercise  of  that  important  right. 

It  follows  from  these  views,  that  as  no  written  notice  of 
the  amount  of  the  judgment  was  served,  after  the  costs  were 
re-adjusted,  the  time  to  appeal  had  not  expired  when  the 
notice  of  appeal  was  served. 

It  appears  that  the  plaintiff  voluntarily  paid  the  costs 
upon  bringing  his  appeal;  and  the  defendants  claim  that 
this  was  a  waiver  of  the  right  of  appeal.  I  think  otherwise. 
In  the  absence  of  proof  to  the  contrary,  it  is  to  be  presumed 
that  the  referee  dismissed  the  complaint  on  the  merits,  and 
the  judgment  is  a  bar  to  another  action.  The  costs  are  a 
mere  incident  to  the  recovery;  and  notwithstanding  they 
have  been  paid,  the  plaintiff  has  a  right  to  have  the  decision 
of  the  referee  on  the  merits  reviewed. 

For  the  reasons  above  stated,  I  think  the  motion  should  be 
denied,  with  ten  dollars  costs ;  but  as  the  defendant's  ooun- 
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sel  has  suggested  that^  relying  on  the  correctness  of  his  prac- 
tice, he  has  omitted  to  prepare  amendments  to  the  case 
serred  on  him,  he  may  have  thirty  days  from  the  service  of 
the  order  herein  directed,  to  serve  amendments. 

« 

Ordered  accordingly. 

[Monos  Gbxbkal  Tbbm,  Jane  6,  1864.    Jamet  C.  Stnith,  WtUet,  and  S. 
Ihrwm  Smith,  Jnstioea.] 


V 


BoTSFOBP  V8.  McLean  &  McPhebson. 

It  IB  an  inrariable  role  of  courts  of  eqnity,  that  in  an  action  to  reform  a 
written  agreement,  on  account  of  an  alleged  mistake  of  facts,  relief  will 
not  be  granted  except  upon  the  clearest  and  most  satisfactory  proof  of  the 
mistake,  and  of  the  real  agreement  between  the  parties. 

In  an  action  brought  for  the  purpose  of  reforming  two  promissory  notes,  exe« 
cuted  by  the  defendants  to  the  plaintiff,  so  as  to  make  them  conform  to  a 
prior  oral  agreement,  by  bearing  interest  from  their  date,  the  referee,  with- 
out finding  either  that  it  was  agreed  orally  by  the  parlies  that  the  notes 
should  bear  interest,  or  that  they  were  by  mistake  executed,  delirered  and 
accepted  without  the  words  necessary  to  carry  interest,  found  that  a  parol 
agreement  had  been  made  between  the  parties,  prior  to  the  date  of  the 
notes,  for  the  sale  of  certain  personal  property,  as  mentioned  in  two  certain 
papers  annexed  to  his  report,  of  even  datb  with  the  notes,  which  (the  refe- 
ree found)  stated  truly  and  correctly  the  agreement  between  the  parties. 
The  first  of  these  papers  was  a  bill  of  sale  of  personal,  property  by  the 
plaintiff  to  the  defendants,  for  $6000,  and  the  second  was  a  chattel  mort- 
gage on  the  same  property,  executed  by  the  defendants  to  the  plaintiff, 
conditioned  for  the  payment  of  four  several  promissory  notes,  of  the  same 
date,  for  $1000  each,  in  one,  two,  three  and  four  years,  respectively ;  the 
last  two  of  which  were  the  notes  sought  to  be  reformed.  And  the  referee 
found  that  the  last  two  notes  did  not  conform  to  the  agreement  between 
the  parties,  in  that  they  did  not  contain  a  provision  for  drawing  interest 
from  date,  and  that  they  should  be  reformed  as  prayed  for. 

Stid  that  the  bill  of  sale  and  the  chattel  mortgage,  together  with  the  first 
two  notes,  regarded  merely  as  evidence  of  the  terms  of  the  prior  parol 
agreement,  and  unaided  by  any  oral  evidence,  did  not  furnish  any  satisfac- 
tory proof  that  the  last  two  notes  were^  by  the  terms  of  the  parol  agree- 
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ment,  to  bear  interest;  mncfa  less  that  clear  and  strong  proof  which  iraa 

requisite. 
Mddf  aUo,  that  the  chattel  mortgage,  being  merely  collateral  to  the  notes, 

conld  not  properly  be  considered  as  mndena  of  an  agreement  to  pay  inter- 

est  on  the  note«,  except  aceordtng  to  thnr  tenu, 
Sdd,  further,  that  in  the  absence  of  any  evidence  or  finding  of  fraud  on  the 

part  of  the  defendants,  or  of  a  mutual  mitiake,  no  case  was  made  for 

reforming  the  written  contract. 
And  that  the  plaintiff,  haying  failed  to  show  any  agreement  that  the  last 

two  notes  should  bear  interest,  he  was  not  entitled  to  a  decree  for  a  spe- 
cific performance. 

APPEAL  from  a  jadgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  for  the  purpose  of 
making  the  writings  between  the  parties  conform  to  their 
prior  oral  contract.  The  complaint  alleged  that  on  the  5th 
day  of  June,  1862,  the  plaintiff  and  defendants  entered  into 
an  oral  agreement,  whereby  the  plaintiff,  for  the  considera- 
tion of  $6000,  sold  to  the  defendants,  at  the  city  of  Boches- 
ter,  all  the  furniture  and  personal  property  then  owned  by 
the  plaintiff,  and  in  a  building  or  public  house  in  that  city, 
known  as  the  Waverly  Hotel,  and  delivered  possession 
thereof;  and  that  the  defendants  agreed  to  pay  the  said  sum 
of  $6000  for  said  property,  as  follows,  viz :  $2000  in  cash, 
and  the  balance  in  four  equal  annual  payments,  with  inter- 
est on  each  payment  from  the  date  of  said  sale ;  for  which 
they  were  to  execute  their  four  several  promissory  notes,  pay- 
able to  the  order  of  the  plaintiff,  for  $1000  each,  with  inter- 
est on  each,  and  payable  respectively  in  one,  two,  three  and 
four  years,  from  the  time  of  the  sale,  and  to  secure  the  pay- 
ment thereof  by  a  chattel  mortgage  upon  said  furniture,  to 
be  executed  by  the  defendants.  The  complaint  further 
alleged,  that  in  part  compliance  with  the  terms  of  said  con- 
tract, the  defendants  paid  the  plaintiff  $2000  in  cash,  and 
executed  and  delivered  to  him  their  four  several  promissory 
notes,  dated  June  5^  1862,  for  $1000  each,  and  payable 
respectively  in  one,  two,  three  and  four  years  froifi  date,  to 
the  order  of  the  plaintiff.    But  that  fraud,  or  mistake,  was 
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made,  in  not  inserting  the  words  '*  with  interest"  in  the  two 
notes  last  to  become  due ;  so  that  neither  of  those  notes,  by 
their  terms,  would  bear  interest  until  after  maturity  ;  and 
that  in  that  respect  those  notes  were  contrary  to  the  contract. 
That  the  four  notes  were  upon  a  single  sheet  of  paper,  partly 
written  and  partly  printed,  the  words  "with  interest"  being 
printed  in  the  first  two  and  not  in  the  last  two.  That  the 
chattel  mortgage  was  executed  and  delivered ;  and  that  when 
the  plaintiff  received  the  same,  and  the  $2000,  he  also 
received  and  examined  all  the  notes,  but  the  latter  only 
"cursorily,"  and  supposed  they  all  drew  interest;  but  the 
defendants  knew  they  did  not;  and  that  in  this  respect 
they  were  contrary  to  the  oral  contract.  That  the  plaintiff 
did  not  discover  the  mistake  until  after  the  notes  had  been 
delivered  to  him,  and  he  had  delivered  the  furniture,  &c,  to 
the  defendants,  and  received  the  $2000  and  the  chattel  mort- 
gage. That  shortly  afterwards  the  plaintiff  applied  to  theT 
defendants  and  demanded  that  they  should  make  the  said 
promissory  notes,  not  bearing  interest,  conform  to  the  con- 
tract, by  making  them  payable  with  interest;  which  they 
refused  to  do.  The  relief  demanded  was,  that  the  notes  not 
bearing  interest  be  reformed  and  corrected,  by  making  them 
conform  to  the  oral  contract,  and  bear  interest ;  and  that  the 
chattel  mortgage  might  be  adjudged  to  stand  as  security  for 
the  said  notes  when  so  reformed. 

The  answer  denied  that  there  was  any  fraud,  mistake,  or 
omission  on  the  part  of  the  defendants,  in  the  execution  and 
delivery  of  the  notes ;  and  they  denied  that  the  contract  of 
sale  was  only  partiaHy  fulfilled ;  or  that  they  did,  or  intended 
to,  deceive  or  defraud  the  plaintiff,  as  charged  in  the  com- 
plaint. And  they  averred  that  they  did  not  make,  or  intend 
to  make,  any  other  or  different  contract  than  was  embraced 
and  expressed  in  the  papers  executed  and  delivered  by  the 
parties ;  and  that  they  made  and  delivered  the  said  promis- 
sory notes,  and  the  plaintiff  received,  d^amined  and  accepted 
them  as  and  for  a  full  and  entire  execution  of  that  portion 
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of  the  contract,  and  that  there  was  no  interest  mentioned  or 
stipulated  for  by  the  plaintiff. 

The  referee  f^und  and  reported,  that  prior  to  June  5, 1862, 
the  parties  made  a  parol  agreement  for  the  sale  of  certain  per- 
sonal property,  as  mentioned  in  the  paper  marked  ^'A,"  an- 
nexed to  his  report ;  and  employed  an  attorney  to  draw  up 
thQ  necessary  papers  to  consummate  the  sale ;  that  he  accord- 
ingly drew  the  paper  marked  ^'A,''  (which  was  a  bill  of  sale 
of  the  property,)  and  a  chattel  mortgage,  also  annexed, 
marked  '^  B."  That  said  papers  truly  and  correctly  state  the 
agreement  between  the  parties ;  that  on  that  day  the  parties 
consummated  their  said  trade,  by  the  execution  and  delivery 
of  the  said  papers,  ^^A"  and  ^'B;''  and  the  defendants  at 
the  same  time,  and  as  a  part  and  portion  of  the  same,  trans- 
action, executed  and  delivered  to  the  plaintiff,  four  several 
promissory  notes  for  $1000  each,  dated  on  that  day,  and 
payable  respectively  in  one,  two,  three  and  four  years  from 
date ;  the  two  notes  first  becoming  due  bearing  interest,  and 
the  last  two  being  without  interest ;  that  at  the  time  the  said 
notes  were  so  delivered,  the  defendants  knew  that  the  last  two 
did  not  bear  interest ;  that  he  examined  the  first  two,  and 
finding  that  they  bore  interest,  he  did  not  examine  the  oth- 
ers, but  received  and  accepted  them,  supposing  they  were 
like  the  others  in  this  respect ;  that  the  last  two  notes  did 
not  conform  to  the  agreement  between  the  parties  in  that 
they  did  not  contain  a  pi'bvision  for  drawing  interest  from 
date,  and  the  plaintiff  did  not  receive  or  accept  of  the  same 
as  a  performance  of  that  agreement.  The  referee's  conclur 
sions  of  law  were,  that  the  last  two  notes  ought  to  be 
reformed  and  corrected,  by*the  insertion,  in  each  of  them, 
after  the  word  "received,"  the  words  "with  interest,"  so  as 
to  make  them  each  draw  interest  from  date;  and  that  the 
defendants  so  reform  the  same  on  demand. 

Judgment  being  entered  in  accordance  with  this  report, 
the  defendants  appealed. 
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J.  L,  Sequa  and  W,  F.  CogstaeU,  for  the  appellaats. 
I.  No  relief  can  be  gianted  from  a  contract  not  alleged  in 
the  complain t^  though  it  may  be  -apparent  from  other  parts 
of  the  pleadings  and  evidence;  and  the  referee  erred  in 
assuming  to  grant  such  relief.  {Kelsey  v.  Western^  2  N.  Y. 
Rep.  506,  501  y  and  cases  there  cited.)  The  court  pronounces 
its  decree  secundum  allegata  et  probata.  The  reason  of 
which  is  that  the  adverse  party  may  be  apprised  as  to  what 
form  of  contract  or  action  he  is  to  prepare  his  defense  against. 
The  rule  is  equally  applicable  to  a  defendant.  No  matter 
of  defense  is  available  which  is  not  stated  in  his  answer,  even 
though  it  should  appear  in  his  evidence.  (Id.)  The  ab- 
sence of  the  allegation  is  not  a  case  of  variance  which  the 
code  was  designed  to  aid,  but  is  a  total  want  of  any  allega- 
tion in  the  complaint,  of  the  subject  matter.  And  such 
want  is  not  cured  by  the  oode,  so  as  to  allow  the  decree  to 
be  founded  upon  the  proof  without  the  allegation.  (2  N.  Y. 
Rep.  505.  Bolters  v.  Genin,  7  Ahh.  Pr.  Rep.  198.)  It  suf- 
fices in  this  case  to  say  that  no  such  application  has  been 
made. 

II.  Upon  the  contract  being  correctly  and  truly  reduced  to 
writing,  equity  wiU  not  interpose  to  correct,  extend  or  vaiy . 
its  provisions.  It  is  only  in  an  action  upon  it  that  the  rights 
of  the  parties  will  be  adjudged,  and  it  would  be  an  anomoly 
to  file  a  bill  to  correct  a  written  contract  by  the  terms  of  the 
written  contract  itself.  (Stoddard  v.  Sart,  23  N.  Y.  Rep. 
559.)  It  no  longer  falls  within  the  class  of  exceptional  cases 
where  equity  will  reform  for  accident  or  mistake ;  but  within 
the  common  law  rule  and  class  of  written  contracts  that  can 
not  be  varied  or  altered  by  parol  proof.  (2  White  dc  Tudor's 
Lead.  Cas.  in  Eq.  577.) 

III.  The  written  contract  consisted  of  all  of  the  notes, 
the  bill  of  sale,  and  chattel  mortgage,  and  not  a  part  thereof. 
(2  DeniOy  130.)  Several  papers  executed  between  the  same 
parties,  of  the  same  date  and  subject  matter,  should  be  con- 
strued together,  as  forming  parts  of  a  single  contract ;  and 
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whether  they  did  or  did  not,  in  this  case,  entitle  the  plaintiff 
to  interest  on  his  whole  debt,  or  part  of  it,  is  not  the  ques- 
tion. If  they  did  entitle  the  party  to  interest,  it  was  time 
enough  to  determine  it  in  an  action  founded  upon  them, 
when  default  was  made,  the  notes  not  yet  being  due.  If  they 
did  not,  the  defendants  were  entitled  to  the  benefit  of  it,  by 
answer  to  an  action  properly  brought  for  that  purpose,  when 
such  issue  was  presented  for  trial,  and  adjudication  had. 
(1  HiU  601.  15  John,  458.  1  John.  Cos.  91.  3  Wend.  233.) 
lY.  The  judgment  was  erroneous  upon  the  law  applicable 
to  the  facts  found  by  the  referee.  1.  There  is  no  pretense 
of  fraud ;  and  in  the  absence  of  fraud,  a  written  contract  can 
only  be  reformed  when  there  is  a  plain  mistake,  by  the  acci- 
dental omission  or  insertion  of  a  material  stipulation,  con- 
trary to  the  intention  of  both  patties,  and  under  a  mutual 
mistake.  (22  Barb.  158.  1  Story's  Eq.  Jur.  §§  152,  155, 
156,  157.  29  Barb.  597.  31  id.  72.  Lyman  v.  The  United 
Ins.  Co.y  17  John.  ZTl.)  It  is  both  alleged  in  the  complaint 
and  found  by  the  referee,  that  the  defendants  knew  what  the 
contract  was,  and  the  ^  plaintiff  did  not.  2.  Equity  relieves 
the  vigilant  only.  When  the  means  of  information  are  in 
the  hands  of  a  party,  knowledge  is  implied.  (1  Story's  Eq. 
Jur.  §  146,  and  note.  4  Barb.  95.  3  Sandf,  437.  26  Wend. 
169.  29  Barb.  598.)  It  is  alleged  in  the  complaint,  and 
not  denied  by  the  answer,  that  the  plaintiff  examined  all 
the  notes  before  he  accepted  them.  The  finding  of  the 
referee,  that  the  plaintiff  did  not  examine  the  two  notes  not 
bearing  interest,  is  contrary  to  the  admission  of  the  parties 
on  the  pleadings.  3.  A  contract  ^^  reduced  to  writing  and 
consummated^'  will  not  be  reformed,  unless  fraud  be  estab- 
lished. {ZSeld.2\0.  22  Barb.  15A.  3  Sand/.  43^7.)  The 
foregoing  rules  of  law  are  made  generally  applicable  to  all 
suits  brought  to  make  the  written  contract  conform  to  the 
oral  one,  without  any  exception ;  and  for  such  purpose,  only, 
was  this  action  brought.  And  when  the  issues  were  tried 
and  determined  in  favor  of  the  defendants,  the  duty  of  the 
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court  was  done,  and  the  defendants  were  entitled  to  a  report 
in  their  favor.  4.  When  the  mortgage  calls  for  a  greater 
sum  th€ui  the  notes,  or  the  amounts  differ,  each  should  be 
coDstraed  accordiqg  to  its  terms ;  and  they  are  not  to  be 
read  as  one  instrument.  {Stoddard  v.  Sart,  23  N.  F.  £ep. 
595.) 

v.  The  only  issue  tried  and  determined  entitled  the  defend- 
ants to  a  judgment  of  dismissal  of  the  complaint  with  costs. 
Parties  go  to  court  to  try  issues  made  by  the  pleadings,  and 
courts  have  no  right,  impromptu^  to  make  new  issues  for 
them,  to  their  surprise  or  prejudice,  or  to  found  judgments 
on  grounds  not  put  in  issue  and  distinctly  and  fairly  liti- 
gated.    (25  K  Y.  Bep.  270.) 

YI.  The  plaintiff  claims  thajb  by  the  original  negotiation 
between  the  parties,  the  notes  in  question  were  to  be  given 
bearing  interest,  and  that  by  fraud  or  mistake  two  of  them 
were  drawn  payable  l7itm>ut  interest.  The  evidence  is  clearly 
against  the  plaintiff  upon  both  points.  There  was  neither 
mistake  nor  fraud.  The  mistake  of  the  plaintiff,  if  he  was 
mistaken,  would  not  avail.  {See  cases  cited  in  Kent  v.  Mat^ 
Chester y  29  Barh.  559.)  But  in  addition  to  this,  the  defend- 
ants both  swear  that  in  the  original  negotiation  there  was  no 
agreement  that  interest  should  be  paid.  The  referee  holds 
that  upon  the  evidence  of  the  oral  negotiation  the  plaintiff 
must  fail ;  that  is,  that  it  is  not  proven  that  the  notes  are 
not  in  accordance  with  the  bargain  as  it  was  in  fact  made. 
But  he  holds  that  the  notes  should  be  reformed  to  correspond 
with  the  chattel  mortgage.  This  is  either  to  make  the  papers 
conformable  with  each  other,  or  it  is  because  the  mortgage 
furnishes  evidence  of  what  the  original  bargain  was,  sufficient 
to  overrule  the  oath  of  the  two  witnesses  for  the  defendants. 
If  the*papers  conflict,  what  right  had  the  referee  to  make 
the  notes,  which  were  the  principal,  conform  to  the  mortgage, 
which  is  the  collateral,  instead  of  the  reverse?  If  there 
was  to  be  any  reforming,  it  was  the  ancillary  that  should 
have  been  made  to  conform  to  the  principal.    The  referee'9 
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report  can  not  be  sustained  on  this  ground.  Nor,  on  the 
ground  that  th^  mortgage,  as  evidence,  sustained  the  plain- 
tiff's allegation,  either  alone,  or  in  connection  with  the  plain- 
tiff's testimony.  The  whole  inquiry  should  be,  what  was  the 
original  oral  negotiation,  and  does  the  written  contract  ex- 
press it  ?  When  the  referee  answered  that  question  against 
the  plaintiff,  he  should  have  dismissed  the  complaint.  The 
attempt  to  collect  the  different  portions  of  the  writing,  and 
make  them  all  speak  the  same  language,  is  not  a  subject  of 
equity  jurisprudence  as  heretofore  understood.  That  is  mat- 
ter of  construction. 

YII.  The  referee  erred  in  his  ruling  as  to  what  is  admit- 
ted by  the  pleadings. 

Edward  Harris,  for  the  respondent.  I.  This  is  an  appeal 
from  the  facts  and  law,  as  found  by^the  referee,  in  his  report. 
{Code,  §  272.)  The  evidence  in  the  case,  and  the  rulings  of 
the  referee,  and  the  exceptions  thereto,  on  the  trial,  are  not 
before  the  court  on  this  appeal,  because  the  case  contains  no 
findings  of  fact  and  law,  by  the  referee.  (ConoUy  v.  ConoUy, 
16  How.  Pr.  Bep.  224.  Otis  v.  Spencer,  16  N.  T.  Rep. 
610,  and  cases  died.) 

II.  The  facts,  as  found  by  the  referee,  present  a  clear  case 
for  equitable  relief.  The  notes  contained  less  than  they 
should.  The  plaintiff  received  them  in  ignorance  of  that 
fact.  He  was  misled  by  the  first  two  notes.  The  defend- 
ants, on  the  other  hand,  knew  that  they  were  misleading  the 
plaintiff.  They  knew  that  the  last  two  notes  did  not  con- 
form to  the  agreement ;  and  they  were  guilty  of  a  fraud,  in 
suppressing  this  knowledge  from  the  plaintiff.  The  case  is 
one  of  mistake  on  the  part  of  the  plaintiff,  and  fraud  on  the 
part  of  the  defendants,  such  as  equity  will  correct.  (jSto^'y's 
Eq,  Jur.  §  153.  Muller  v.  VeUel,  25  How.  Pr.  Bep.  351. 
Matthews  v.  TerioilUgery  3  Barb.  8.  C.  B.  50.) 

III.  It  was  necessary  for  the  referee  to  ascertain  whether 
or  not  the  writings  A.  and  B.  were  drawn  in  pursuance  of 
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the  previous  oral  agreement,  Id  order  further  to  determine 
^whether  the  last  two  promissory  notes  did  or  did  not  conform 
to  that  agreemeent. 

lY.  It  was  not  necessary  for  the  referee  to  find  fraud  or 
mistake  on  the  part  of  the  defendants.  It  is  only  necessary 
that  there  should  be  mutual  mistake,  or  mistake  by  one  party 
and  fraud  by  the  other,  in  cases  where  a  written  agreement, 
not  truly  expressing  the  previous  oral  agreement,  is  sought 
to  be  reformed.  In  this  case  the  oral  agreement  was  truly 
expressed  in  the  writings  A.  and  B.  The  referee  has  found 
that  only  two  of  the  notes  conformed  to  the  agreement,  and 
that  the  others,  being  drawn  payable  wit&out  interest,  did 
not  conform  to,  or  comply  with,  the  agreement ;  and  that 
the  plaintiff  has  not  accepted  the  notes  as  a  performance,  or 
waived  a  performance  of,  the  agreement.  The  plaintiff  is 
entirely  remediless  at  law ;  for  should  he  sue  on  the  notes,  he 
would  only  recover  the  |)rincipal  without  interest,  and  if  he 
should  sue  on  the  covenant  .contained  in  the  chattel  mort- 
gage to  pay  principal  and  interest,  he  would  not  recover 
interest,  because  the  mortgage  being  merely  collateral  to  the 
notes,  the  recovery  on  it  could  not  exceed  that  upon  the 
notes.  Being  so  remediless,  or  the  remedy,  if  any,  being  so 
imperfect,  and  the  agreement  that  all  the  notes  should  bear 
interest  having  been  clearly  proved,  it  is  a  proper  case  for  a 
decree  in  equity  for  a  specific  performance.  {See  2  Parsons 
on  Contracts,  Uh  ed.  511,  513  and  notes;  Id.  522,  523 ; 
Story's  Eq.  Jur.  §§  712  to  722 ;  Phillips  v.  Burger,  2  Barb. 
S.  C.  Rep.  608;  8.  C.  8  Barh.  527.) 

By  the  Court,  James  C.  Smith,  J.  It  is  a  salutary  and 
invariable  rule  of  courts  of  equity,  that  in  an  action  to  reform 
a  written  agreement,  on  account  of  an  alleged  mistake  of 
facts,  relief  will  not  be  granted  except  upon  the  clearest  and 
most  satisfactory  proof  of  the  mistake  and  of  the  real  agree- 
ment between  the  parties.  (1  Stoi^fs  Eq.  Jur.  §  152.)  This 
is  upon  the  ground  that  the  written  paper  ought  to  be 
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treated  as  a  full  and  correct  expression  of  the  intent  of  the 
parties,  until  the  contrary  is  established  beyond  reasonable 
controversy.     (Id.    2  John,  Ch.  285.     Id.  630.) 

Keeping  this  rule  in  view,  it  is  difficult  to  sustain  the 
judgment  in  the  case  before  us,  upon  the  findings  of  the 
referee.  The  judgment  is,  that  the  two  promissory  notes 
executed  by  the  defendants  to  the  plaintiff,  for  one  thousand 
dollars  each,  dated  June  5,  1862,  payable  in  three  and  four 
years  from  date,  respectively,  be  reformed  by  inserting  in  each 
of  them  the  words,  "  with  interest,"  so  that  each  shall  draw 
interest  from  date.  The  referee  has  not  found  either  that  it 
was  agreed  orally,  by  the  parties,  that  the  notes  referred  to 
should  bear  interest  from  their  date,  or  that  they  were  by 
mistake  executed,  delivered  and  accepted^  containing  no 
words  to  that  effect.  The  fact  is  established  by  the  report 
of  the  referee,  that  a  parol  agreement  had  been  made  between 
the  parties,  prior  to  the  date  of  the  notes,  for  the  sale  of  cer- 
tain personal  property ;  but  his  only  finding  is  that  two  cer- 
tain papers  annexed  to  his  report,  of  even  date  with  the 
notes,  state  truly  and  correctly  the  agreement  between  the 
parties.  The  first  of  the  papers  referred  to  is  an  instrument 
of  sale  of  personal  property  by  the  plaintiff  to  the  defend- 
ants, in  consideration  of  the  sum  of  $6000,  the  payment  of 
which  is  thereby  acknowledged ;  and  the  second  paper  is  a 
chattel  mortgage,  executed  by  the  defendants  to  the  plaintiff 
upon  property  of  the  same  description  as  that  contained  in 
t^jM^fitrument  of  sale,  and  which  probably  was  the  same 

<f!]£lE!l^t^^^^^^^°^^  ^^^  ^^^  payment  of  four  several  promis- 
sory not^of  the  same  date,  for  $1000  each,  executed  by  the 
deil^Mnl^to  the  plaintiff,  payable  in  one,  two,  three  and 
^ ,  ^^^      fcur  ye^s  Aspectively,  which  notes,  as  the  referee  finds,  were 
I        ^  ^e:i^<iliTCla  a^/d  delivered  at  the  same  time  with  the  instrument 
\^  ^    of  salA^tfiSd  the  chattel  mortgage,  and  "as  a  part  and  portion 
^■****-n5r^TOe  same  transaction,"  and  the  last  two  of  which  are  the 
notes  which  the  plaintiff  seeks  to  reform.    It  appears  by  the 
opinion  of  the  referee,  that  in  coming  to  the  conclusion  that 
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the  two  papers  referred  to,  state  correctly  the  agreement  of 
the  parties,  and  that  the  hist  two  notes  should  be  corrected, 
he  relied  upon  the  affirmative  provisions  of  the  chattel  mort- 
gage and  of  the  first  two  notes,  on  the  subject  of  interest, 
and  not  upon  any  oral  evidence.  Indeed,  he  avers  in  his 
opinion,  that  upon  the  oral  evidence  in  the  case,  the  plaintiff 
must  fail.  The  question,  therefore,  is  whether  the  papers 
referred  to,  to  wit,  the  instrument  of  sale,  the  chattel  mort- 
gage, and  the  first  two  notes,  regarded  merely  as  evidence  of 
the  terms  of  the  prior  jparol  agreement  of  the  parties,  and 
unaided  by  any  oral  evidence,  show  clearly  and  satisfactorily, 
upon  their  face,  that  the  last  two  notes,  executed  at  the  same 
time,  and  as  parts  of  the  same  transaction,  were,  by  the  terms 
of  such  parol  agreement,  to  becur  interest  from  their  date. 

I  am  of  opinion  that  they  do  not  furnish  any  satisfactory 
evidence  of  the  fact  alleged  ;  much  less  do  they  present  that 
clear  and  strong  proof  which  is  requisite ;  and  that  to  hold 
otherwise  would  be  to  establish  a  very  dangerous  precedent. 
There  is,  certainly,  nothing  in  the  instrument  of  sale,  or  in 
the  first  two  notes,  amounting  to  even  slight  proof  of  a  prior 
parol  agreement  that  the  last  two  notes  should  draw  interest. 
In  respect  to  the  chattel  mortgage,  whatever  interpretation 
should  be  given  to  it  as  a  contract,  it  does  not  contain  an 
expression  which  proves  clearly  and  satisfactorily  that  each 
of  the  four  notes  was  to  bear  interest  from  its  date;  or,  in 
other  words,  but  that  the  mortgage  was  intended  as  a  collateral 
security  for  the  notes  in  the  very  terms  in  which  they  now 
appear.  The  fact  that  two  of  them  bear  interest  from  their 
date,  gives  full  effect  to  every  clause  of  the  mortgage.  It 
appears  by  the  case  that  the  mortgage  was  partly  written  and 
partly  printed.  All  the  words  which  can  be  construed  to 
intend  the  payment  of  interest  on  the  notes  are  printed,  while 
the  mortgage  contains  a  written  description  of  the  notes, 
stating  their  amounts  and  the  times  when  payable,  respect- 
ively, but  which  is  silent  in  respect  to  interest.  In  these  cir- 
cumstances, as  the  mortgage  is  merely  collateral  to  the  noteS| 
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it  can  not  properly  be  considered  as  evidence  of  an  agreement 
to  pay  interest  on  the  notes,  except  according  to  their  terms. 
Even  if  the  question  before  us  involved  the  true  construction 
4o  be  given  to  the  mortgage  as  a  contract,  I  am  not  able  to 
see  why  the  considerations  above  suggested  would  not  be  per- 
tinent and  controlling. 

But  if  we  reject  the  views  above  presented,  and  assume 
that  the  language  of  the  morl^age,  in  respect  to  interest,  is 
inconsistent  and  irreconcilable  with  the  terms  of  Ae  notes, 
we  have  ^vanced  but  a  short  distance  in  the  investigation 
of  the  case.  In  which  of  the  instruments  is  the  parol  agree- 
ment truly  expressed — the  notes  or  the  mortgage? — the 
principal  obligation  or  the  collateral  security  ?  No  answer 
to  this  question  can  be  had  from  the  face  of  the  papers. 

Again ;  there  is  no  evidence  or  finding  of  fraud  on  the 
part  of  the  defendants,  or  of  a  mutual  mistake ;  and  without 
one  or  the  other  of  these  elements,  no  case  is  made  for 
reforming  the  written  contract. 

It  is  suggested  by  the  respondents'  counsel,  that  even  if 
there  be  no  proof  of  fraud  or  mistake,  the  plaintiff  is  entitled 
to  a  decree  for  a  specific  performance.  But  if  the  views 
above  presented  as  to  the  evidence  of  the  terms  of  the  parol 
agreement  are  correct,  it  is  obvious  that  the  plaintiff  is  not 
entitled  to  such  decree,  since  he  has  not  shown  an  agreement 
that  the  last  two  notes  should  bear  interest 

The  judgment  should  be  reversed,  and  a  new  trial  ordered ; 
icqsts  to  abide  the  event. 

Ordered  accordingly. 

[MovBOK  General  TbbM|  Jnne  6,  1864.     /.  0,  JSkmth,  JTOm,  and  JB. 
Darwin  SmUh^  Justices.] 
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The  oooditions  annexed  to  a  policy  of  insnrancei  and  fonning  a  part  thereof, 
required  that  applications  for  insurance  should  specify  the  nature  of  the 
applicant's  title,  if  less  than  fee  simple;  and  that  any  misstatement  or  con- 
cealment relatiTe  to  this  and  other  requirements  should  render  the  insurance 
Toid.  B.,  in  an  application  for  insurance,  represented  that  he  owned  the 
property  hy  virtue  of  an  article  of  agreement  with  C.  The  agreement,  as 
proved,  was  for  the  sale  of  a  village  lot  by  C.  to  B.,  without  any  excep- 
tion or  reservation,  for  a  specified  sum  to  be  paid  by  B.  The  dwelling 
house  was  An  the  lot  at  the  date  of  the  agreement,  and  when  the  insur- 
ance was  applied  for.  There  was  no  proof  that  B.»  represented,  in  his 
application,  that  he  owned  the  dwelling  house  as  a  chattel  not  affixed  to 
Uie  soil. 

Ueidj  that  the  contract  of  insurance  related  solely  to  the  interest  which  B. 
had  in  the  building,  as  the  vendee  in  possession  of  the  soil  on  which  it 
stood,  under  the  contract  with  C. ;  and  that  the  judge,  on  the  trial,  prop- 
erly overruled  B.'s  offer  to  prove  that  the  building  was  a  chattel  not  affixed 
to  the  freehold,  and  that  at  the  time  of  the  insurance  he  was  the  owner  of 
it,  and  continued  to  be  the  owner  up  to  the  time  of  the  fire. 

Meid,  aUo,  that  the  statement  in  the  application,  respecting  the  nature  of  B/s 
title,  was  a  warranty ;  and  ii  being  untrue,  the  policy  did  not  take  effect. 
That  the  insurers  did  not  insure  the  building  as  a  chattel. 

That  the  agreement  of  the  parties  precluded  all  inquiry  as  to  whether  B.  had 
any  other  insurable  interest  than  that  warranted ;  or  as  to  whether  the 
thing  warranted  was  material  to  the  risk. 

Where  a  party  states,  in  his  application  for  insurance,  that  he  is  the  owner  of 
the  property,  by  virtue  of  an  article  of  agreement  with  another,  he  cannot 
be  allowed  to  show,  in  an  action  on  the  policy,  that  at  the  time  of  making 
the  application,  he  told  the  agent  of  the  insurer  that  he  owned  the  build- 
ing, having  purchased  it  before  he  took  the  contract  for  the  land;  it  being 
an  ofibc  to  contradict  the  written  application,  by  parol. 

By  articles  of  agreement  between  C.  and  B.,  dated  March  1, 1860,  C.  agreed  to 
sell  a  lot' of  land  to  B.,  for  the  sum  of  $175  payable  in  ten  equal  annual 
payments,  with  interest,  and  that  on  such  payments  l)eing  made,  she  would 
execute  a  deed  to  B.  The  contract  provided  that  if  B.  should  fail  to  per- 
form, C.  should  have  the  right  to  declare  the  contract  void,  and  might  con- 
sider and  treat  B.  as  a  tenant  holding  over  without  permission,  and  might 
take  possession  of  the  premises  and  remove  B.  therefrom.  In  September, 
1861,  B.  having  made  default,  C.  notified  him  to  surrender  the  possession 
of  the  premises.  In  October,  1861,  B.  complied  with  the  demand,  and  vol- 
untarily removed  Arom  the  premises.  Stid  that  these  proceedings  termi- 
nated B.*8  insurable  interest  in  the  building,  under  the  contract^  and  the 
contract  became  void. 
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THIS  was  an  action  upon  a  policy  of  insurance  for  $80,  on 
a  dwelling  house  in  the  village  of  Canandaigua,  issued 
by  the  defendant.  The  complaint  alleged  the  issuing  and 
delivery  of  the  policy  to  the  plaintiff  on  the  20th  of  August, 
I860,  and  that  he  had  an  insurable  interest  in  the  property, 
at  the  time  of  the  insurance,  and  at  the  time  of  the  fire,  as 
owner  of  the  same.  It  also  alleged  the  destruction  of  the 
house  by  fire,  on  the  27th  of  October,  1861,  at  which  time 
the  same  was  of  the  value  of  $110,  and  that  notice  of  the 
loss  was  given  (o  the  defendant,  with  the  usual  preliminary 
proofs.  The  answer  of  the  defendant  contained  a  general 
denial  of  the  allegations  in  the  complaint.  It  also  alleged 
that  the  plaintiff  permitted  the  premises  to  remain  unoccu* 
pied,  by  himself  or  a  suitable  tenant,  previous  to  and  at  the 
time  of  the  fire,  in  violation  of  his  policy.  Also  that  the  fire 
occurred  through  the  carelessness  and  misconduct  of  the 
plaintiff  or  his  agents ;  and  that  at  the  time  of  the  fire  the 
plaintiff  was  not  the  owner  of  the  premises,  and  had  no 
insurable  interest  therein.  At  the  trial  the  issuing  and  do- 
livery  of  the  policy  were  proved,  and  the  same  was  read  in 
evidence,  with  the  conditions  of  insurance,  annexed  thereto. 
At  the  close  of  the  testimony  the  judge  directed  the  jury  to 
find  for  the  defendant,  on  the  ground  of  an  absence  of  insur- 
able interest  in  the  plaintiff  at  the  time  of  the  fire ;  and  they 
found  accordingly.  Leave  was  given  to  the  plaintiff  to  make 
a  case  and  bill  of  exceptions,  to  be  heard  at  the  general  term, 
in  the  first  instance*  • 

Morse  dt  WeUs^  for  the  plaintiff. 

Edw.  HickSj  for  the  defendant. 

By  the  Qourtj  James  C.  Smith,  J.  The  conditions  an- 
nexed to  the  policy  of  insurance,  and,  by  its  terms,  forming 
a  part  thereof,  require  that  applications  for  insurance  '^  shall 
be  made  according  to  the  printed  forms  of  the  comp^y^" 
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and  shall  specify,  among  other  things,  ^Hhe  nature  of  the 
applicant's  title,  if  less  than  fee  simple  ;'*  and  they  also  pro- 
vide "that  any  misstatement  or  concealijjent  relative  to  any 
of  the  foregoing  requirements  »  o  o  shall  render  the 
insurance  void/'  The  plaintiff,  in  his  written  application 
for  insurance,  which  was  in  the  requisite  form,  represented  that 
he  owned  the  property  which  he  proposed  to  have  insured,  by 
virtue  of  an  article  of  agreement  with  Eliza  C.  Ohapin.  The 
agreement, -which  was  given  in  evidence,  was  for  the  sale  by 
Hiss  Chapin  lo  the  plaintiff,  of  a  certain  village  lot  in  Canan- 
daigua,  therein  described  by  metes  and  bounds,  without  any 
exception  or  reservation,  for  a  certain  sum  of  money  therein 
specified,  to  be  paid  by  the  plaintiff.  The  dwelling  house,  the 
subsequent  destruction  of  which  by  fire  has  given  rise  to  this 
action,  was  on  the  lot  when  the  agreement  of  sale  was  entered 
into,  and  also  when  the  insurance  was  applied  for  and  effected. 
There  is  no  evidence  that  the  plaintiff  represented,  in  his 
application,  that  he  owned  the  dwelling  house  as  a  chattel 
not  affixed  to  the  soil.  Upon  this  state  of  facts  I  am 
of  opinion  that  the  contract  of  insurance  related  solely  to 
the  interest  which  the  applicant  had  in  the  building,  as  the 
vendee  in  possession  of  the  soil  on  which  it  stood,  under  the 
subsisting  executory  contract  referred  to,  and  that  the  court 
below  properly  overruled  the  plaintiff's  offer  to  prove  that 
'^  the  building  in  question  was  a  chattel  not  affixed  to  the 
freehold,  and  that  at  the  time  of  the  insurance  he  was  the 
owner  of  it,  and  continued  to  be  the  owner  up  to  the  time 
of  the  fire."  The  statement  in  the  application,  respecting  the 
nature  of  the  plaintiff's  title,  was  a  warranty,  and  it  being 
untrue,  the  policy  did  not  take  effect.  The  defendants  did 
not  insure  the  building  as  a  chattel.  The  agreement  of  the 
parties  precludes  all  inquiry  as  to  whether  the  plaintiff  had 
any  other  insurable  interest  than  that  warranted ;  or  as  to 
whether  the  thing  warranted  was  material  to  the  risk.  (Burritt 
V.  The  Saratoga  County  MtUual  Fire  Insurance  Company, 
5  Hill,  188.) 


460        CASES  IN  TH£  aUPBEME  GOUBT. 


Binninghftm  9,  EmpiTe  Insuraiioe  Companj. 


The  ruling  may  also  be  snstaiDed  on  the  ground,  that  as 
the  insured  was  called  upon  by  the  insurers  to  communicate 
the  nature  of  his  interest  in  the  property,  he  was  bound  to 
state  it  accurately  and  fully ;  (1  Smith's  Lead.  Cos.  637-8, 
and  cases  cited;)  especially  in  view  of  the  condition  above 
referred  to,  that  any  misstatement  or  concealment  relative  to 
any  of  the  requii'ements  in  said  condition  should  avoid  the 
insurance.     {Id.  641, 2,  afid  ccLses  cited.) 

The  court  also  properly  overruled  the  plaintiff's  offer  to 
show  that  at  the  time  of  the  application  he  toM  the  defend- 
ant's agent  that  Miss  Chapin  did  not  own  the  building,  but 
that  he,  the  plaintiff,  did,  and  had  purchased  it  before  he 
took  the  contract  for  the  land.  It  was  an  offer  to  contradict 
by  parol  the  clear  and  explicit  statement  in  the  written  ap- 
plication, respecting  the  plaintiff's  title.  (Jennings  v.  The 
Chenango  Cotmty  Mutual  Insurance  Co.,  2  Denio,  75,  and 
cases  cited  by  Jewett,  J.) 

The  only  remaining  question  is  whether  at  the  time  of  the 
fire,  the  plaintiff  had  an  insurable  interest  in  the  building, 
under  the  contract  with  Miss  Chapin.  The  contract  provided 
that  the  plaintiff  was  to  pay,  for  the  lot,  the  sum  of  $175, 
in  ten  equal  annual  payments,  with  interest  to  be  computed 
from  1st  March,  1860,  and  that  on  such  payments  being 
made,  in  full,,  to  the  vendor,  she  was  to  execute  a  deed.  The 
vendee  was  to  have  immediate  possession  of  the  premises. 
The  contract  further  provided  that  if  the  vendee  should  fail 
to  perform  the  contract,  or  any  part  thereof,  the  vendor, 
immediately  after  such  failure,  should  have  the  right  to 
declare  the  same  void,  and  retain  whatever  had  been  paid 
thereon,  and  all  improvements  that  had  been  made  on  the 
premises,  and  might  consider  and  treat  the  vendee  as  her 
tenant  holding  over  without  permission,  and  might  take 
immediate  possession  of  the  premises  and  remove  the  vendee 
therefrom.  It  was  proved  that  in  September,  1861,  the 
plaintiff  having  paid  nothing,  the  vendor  notified  him  to 
(Surrender  possession  of  the  house  and  lot,  and  that  in  Octo- 
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ber  of  that  year  the  plaintiff  complied  with  the  demand,  and 
Tolnntarily  removed  from  the  premises.  Some  testimony  was 
given,  on  his  part,  tending  to  show  that  a  few  articles  of  per- 
sonal property  belonging  to  him  remained  in  the  house  till  it 
was  burned,  but  he  did  not  claim,  on  the  trial,  that  tbere 
was  any  question  of  fact  respecting  the  ^surrender  of  posses- 
sion, to  be  submitted  to  the  jury.  The  arrangement  above 
stated  terminated  4iis  insurable  interest  in  the  building,  under 
the  contract.  The  contract  became  utterly  void,  and  no 
action  for  a  specific  performance,  or  for  the  recovery  of  dam- 
ages, could  be  maintained  upon  it,  by  either  party. 

As  the  interest  of  the  plaintiff,  in  the  premises,  was  thus 
terminated,  independently  of  the  legal  proceedings  to  dis- 
possess him,  it  is  unnecessary  to  inquire  whether  those  pro- 
ceedings were  valid. 

Some  other  questions,  of  less  importance,  are  raised  by  the 
exceptions  in  the  case,  but  it  seems  to  me  obvious  that  they 
were  correctly  decided. 

The  defendant  is  entitled  to  judgment  on  the  verdict. 

Ordered  accordingly. 

[MovBOs  QsirsHAL  Tbbx,  Jane  6, 1864«  /.  C,  Smithy  JTeOet  and  K  Dar^ 
¥m  Smdthf  Justices.]    . 


Thompson  vs.  Otis  and  others. 

If  the  owner  of  a  mortgage  assigns  the  same,  and  subsequently  acquires  the         42 
title  to  the  mortgaged  premises,  he  takes  them  subject  to  the  charge  ere-       -^ 
ated  by  the  mortgage.    In  other  words,  he  occupies  the  place  of  the  mort- 
gagor, and  the  account  between  him  and  the  assignee  should  be  stated  as 
between  mortgagor  and  mortgagee. 

OTer  payments,  made  by  him  under  a  mutual  mistake,  or  from  erroneous 
computations,  though  in  a  certain  sense  Toluntary,  are  not  so  in  the  sense 
which  precludes  their  being  recovered  back. 


^ 
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APPEAL  from  a  judgment  of  the  Genesee  county  court, 
.  modifying  the  judgment  of  a  justice. 

W.  H.  Rich,  for  the  plaintiff. 

Waheman  (k  Bryan^  for  the  defendants. 

By  the  Court,  Mabvin,  J.  The  plaintiff  was  the  owner 
of  a  mortgage  executed  by  one  Isaac  Warren,  dated  Septem- 
ber 1,  1853.  The  sum  secured  to  be  paid  was  $7400,  in 
eight  annual  installments  of  $925  each,  with  interest  on 
the  whole  sum  remaining  unpaid  at  the  time  of  the  pay- 
ments respectively.  The  first  payment  was  to  be  made 
June  1,  1854.  December  27,  1856,  the  plaintiff,  in  consid- 
eration of  $1380.46  paid  to  him  by  the  defendants,  assigned 
to  them  the  payment  of  $925  and  the  interest  due  on  the 
let  day  of  June,  1856,  the  principal  and  interest  due  June  1, 
1856,  being  $1380.46.  Subsequently  the  plaintiff  became 
the  owner  of  the  mortgaged  premises,  and  legally  bound  to 
pay  the  defendants  the  amount  due  them  by  virtue  of  the 
assignment,  and  he  paid  them  divers  sums  at  different  times, 
tommencing  February  15,  1858,  with  a  payment  of  $300. 
There  were  thirteen  of  these  payments,  the  last  being  $13.75, 
April  10,  1861.  The  action  Was  brought  to  recover  the  ex- 
cess  of  payments  over  the  amount  of  the  installment  of 
principal  and  interest  assi^ed.  In  the  justice's  court  the 
plaintiff  recovered  $81.82.  The  defendant  appealed,  and 
the  action  was  tried  by  the  county  court  without  a  jury, 
upon  facts  admitted,  and  the  plaintiff  had  judgment  for 
$26.74,  and  he  then  appealed  to  this  court.  The  question 
of  voluntary  payment  is  not  made  in  the  case.  The  question 
is  presented,  has  there  been  an  over  payment,  and  if  so,  how 
much? 

It  will  be  noticed  that  the  assignment  of  the  installment 
due  June  1, 1856,  and  the  interest  that  had  then  accrued, 
was  made  December  27,  1856,  for  the  consideration  of 
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$1380.46,  and  this  sum  is  the  precise  amount  that  was  due 
to  the  plaintiff  June  1,  1856.  The  county  court  cam©  to 
the  conclusion  that  the  plaintiff,  by  assigning  the  installment 
of  $925  due  June  1,  1856,  transferred  to  the  defendants 
such  installment,  and  all  the  interest  that  had  accrued  upon 
it  after  it  was  due.  That  the  plaintiff  also,  by  the  assign- 
ment, liquidated  the  interest  that  had  become  due  on  the  Ist 
of  June,  and  converted  such  interest  into  principal,  and  that 
he  was  chargeable  with  interest  thereon  perhaps  from  the  Ist^ 
day  of  June,  but  at  all  events  from  December  27,  1856, 
when  the  assignment  was  made.  And  the  court  adopted  the 
principle  of  computation  of  interest  from  December  27, 1856, 
upon  the  interest,  $455.46,  in  arrear  and  due  June  1,  1856. 
If  the  plaintiff  was  liable  to  •  pay  interest  upon  interest  he 
can  not  complain  that  the  court  commenced  the  computation 
in  December,  instead  of  June.  The  case  contains  a  compu- 
tation, made  by  the  court,  upon  the  principle  applicable  to 
mortgagor  and  mortgagee,  according  to  which  the  over  pay- 
ment, at  the  time  of  trial,  including  interest  thereon,  was 
$88.39.  The  justice  had  proceeded  upon  the  same  principle. 
The  county  court  referred  to  a  principle  sometimes  applied 
between  a  mortgagor  and  an  assignee,  when  the  mortgage  is 
assigned  with  the  concurrence  of  the  mortgagor.  In  such  a 
case  the  rule  is  stated  in  Powell  on  Mortgages  965  to  be, 
that  all  money  really  paid  by  the  assignee,  that  was  due  on 
the  mortgage,  shall  be  considered  principal,  and  the  assignee 
shall  have  interest  upon  the  interest  then  due  and  paid  by 
him,  as  well  as  upon  the  principal  originally  lent.  (See  also 
Jackson  V.  Campbell^  5  Wend.  578,  and  cases  cited.)  I  am 
not  satisfied  with  the  application  of  this  principle  to  the 
plaintiff,  in  this  case.  I  can  see  that  the  principle,  prop- 
erly applied,  is  sound.  A  mortgagor  having  neglected  to 
make  payment  of  principal  or  interest  when  due,  consents 
to,  or  concurs  in,  an  assignment  of  the  mortgage  to  one  who 
does  pay  the  amount  due — in  effect  requests  that  the  pay- 
ment be  made  on  his  account,  and  consents  that  the  assignee 
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shall  hold  the  mortgage  against  him  for  his  indemnity.  AU 
money  paid  by  a  surety  is  reckoned  as  principal  money  from 
the  time  of  payment^  and  interest  is  allowed  upon  it,  though 
the  payment  may  have  been  of  interest  only.  {Powell  on 
Mort.  965.) 

In  the  present  case,  the  mortgagor  -was  not  consulted  as  to 
the  assignment,  and  it  is  conceded  that  he  could  not  have 
been  compelled  to  pay  interest  upon  interest. 

It  seems  to  me  that  the  plaintiff,  after  he  acquired  title  to 
the  mortgaged  premises,  occupied  precisely  the  condition  of 
the  mortgagor.  The  land  was  charged  with  the  mortgage 
debt,  principal  and  interest  The  case  says  that  he  became 
l^ally  obligated  to  pay  the  defendants  the  amount  due  to 
them  by  virtue  of  the  written  lysignment.  I  do  not  under- 
stand that  there  was  any  special  agreement  touching  the 
payment  of  interest  upon  interest  past  due.  Besides,  this  is 
not  a  case  where  the  assignees  haye  paid  the  full  value  of 
the  instrument  assigned  to  them.  Upon  such  instrument 
0925  interest  had  been  accruing  from  June  1 — nearly  seven 
months — up  to  the  time  of  the  assignment,  amounting  to 
some  $37 ;  and  had  they  coUeoited  the  interest,  $455.46,  then 
past  due,  promptly,  they  would  have  made  that  $37  in  addi- 
tion to  interest  for  their  money.  The  parties  agreed  upon 
the  terms  of  the  sale  of  the  instrument  and  the  past  due 
interest,  and  in  my  opinion  when  the  plaintiff,  the  assignor 
of  the  mortgage,  acquired  title  to  the  mortgaged  premises, 
he  took  them  subject  to  the  charge  created  by  the  mortgage. 
In  other  words,  he  occupied  the  place  of  the  mortgagor,  and 
the  account  should  be  stated  as  between  mortgagor  and 
inortgagee. 

The  court  found,  as  a  fact,  that  {he  plaintiff,  in  making 
payments,  supposed  that  they  were  due  to  the  defendants  by 
virtue  of  the  mortgage  and  assignments  What  computations; 
the  parties  made,  or  whether  they  made  any,  does  not  appear 
in  the  case.  The  payments  were  undoubtedly,  in  a  cer- 
tain sense,  voluntary^  but  not  in  the  sense  which  precludes 
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a  recovery  back,  of  the  over  payments.  The  over  payments 
were  made  under  a  mutual  mistake,  and  perhaps  from  erro- 
neous computations.  I  am  entirely  satisfied  with  the  opinion 
and  decision  of  the  county  court  upon  the  question  whether 
the  money  can  be  recovered  back  in  this  action. 

But,  for  the  reasons  above  stated,  the  judgment  of  the 
county  court  must  be  reversed,  and  there  must  be  a  new 
trial ;  costs  to  abide  the  event. 

[Erib  Gbitbsal  Tbbm,  September  6,  1864.    Dovu,   Orovtr^  JDoHuk  and 
Mmvm^  Jiutiees.] 
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West  Front  street,  in  the  Tillage  of  Lockport,  crosses  Green  street  at  right 
angles,  and  the  plaintiff  was  the  owner  in  fee  of  lot  207,  situate  in  the  cor* 
ner  formed  by  those  streets.  That  lot  was  a  part  of  original  lot  19,  which 
bad  Oreen  street  on  the  south,  and  West  Front  street  on  the  east  lines,  four 
rods  on  Green  street  and  ten  rods  on  West  Front  street,  and  a  part  of  lot 
17,  lying  west  of  19.  That  lot  was,  long  ago,  divided  into  five  lots  fronting 
on  West  Front  street.  In  1825,  C.  conveyed  in  fee  certain  lots  to  8.,  de- 
scribed as  "  Tillage  lots  Nos.  11, 12, 14, 15, 17,  19  and  20,  on  Green  street," 
according  to  a  map  referred  to.  Lot  20  was  south  of  lot  19,  on  the  other 
side  of  Green  street. 

ffild  that  C.'s  conveyance  to  S.  of  lots  19  and  20,  included  the  whole  of  Green 
street  lying  between  them,  as  designated  on  the  map,  and  the  west  half  of 
West  Front  street,  on  the  east  of  those  lots,  and  also  carried  lot  17  west 
of  lot  19  south  to  the  centre  of  Green  street,  so  as  to  embrace  the  land 
claimed  in  this  action,  being  the  north  half  of  Green  street. 

In  1829  8.  conveyed  in  fee  to  0.  *'  all  of  a  certain  piece  or  parcel  of  land,  be- 
ing village  lots  Nos.  11, 15,  17,  19,  on  the  north  side  of  Green  street." 
Seld  that  it  was  not  the  intention  of  the  parties  to  this  deed  to  exclude 
the  north  half  of  Green  street. 

8.  subsequently  conveyed  certain  lots  to  D.,  referring  to  the  map,  or  survey, 
of  a  part  of  the  village,  as  "  being  village  lots  199,  207,  &c.  on  the  west 
side  of  Front  street,  according  to  the  aforesaid  map,  reference  being  thereto 
had."  Seidf  that  there  was  no  intention  to  exclude  the  land  in  the 
streets. 

In  1886,  B.,  in  conveying  lots  206  and  207  to  T.,  after  referring  to  the  map, 
botiiub  them  on  the  east  by  Lock  (formerly  West  Front)  street  66  feet,  and 
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"  on  the  south  on  Green  street  99  feet,  and  being  in  a  body  in  the  corner  of 

Lock  street  and  Green  street,  containing  more  or  less,  according  to  the 

aforesaid  map,  reference  being  thereunto  had."    Hdd  that  this  description 

carried  the  land  in  fee  to  the  centre  of  the  streets. 
If  it  is  the  intention  of  the  grantor  who  conveys  lots  having  streets  along 

them,  to  exclude  the  streets,  his  description  must  be  clear  and  certain, 

showing  such  iiftention. 
Qectment  is  a  proper  remed}'  where  land  owned  in  fee  by  an  individual,  sub> 

ject  to  the  public  easement  of  a  highway,  is  appropriated  by  a  rail  road 

company,  for  the  use  of  its  road. 


ACTION  of  ejectment  for  land  situate  in  Green  street,  in 
the  village  of  Lockport,  upon  which  the  defendant  con- 
structed its  rail  road.  West  Front,  now  Lock  street,  crosses 
Green  street  at  right  angles,  and  the  plaintiff  is  the  owner 
in  fee  of  lot  207,  situate  in  the  corner  formed  by  these 
streets.  This  lot,  207,  is  a  part  of  original  lot  19,  which 
had  Green  street  on  the  south  and  West  Front  street  on  the 
east  lines,  four  rods  on  Green  street  and  ten  rods  on  West 
Front  street,  and  a  part  of  lot  17,  lying  west  of  19.  It  was 
many  years  ago  divided  into  five  lots  fronting  on  West  Front, 
now  Lock  street,  33  feet  each,  and  extending  back  across 
lot  19  and  outer  lot  17,  lying  west  of  19,  so  as  to  give  a 
depth  of  99  feet.  The  land  claimed  in  this  action  is  the 
north  half  of  Green  street.  It  is  a  strip  two  rods  in 
width  and  99  feet  in  length.  The  common  source  of  title 
is  one  Jared  Comstock,  who,  in  1825,  conveyed  in  fee  certain 
lots,  to  Lyman  A.  Spaulding,  described  as  "village  lots 
Nos.  11,  12,  14, 15, 17, 19  and  20,  each  containing  about  one 
fourth  of  an  acre,  on  Green  street  in  said  village  of  Lock- 
port,  according  to  a  supplementary  map  or  survey,"  referred 
to.  Lot  20  is  south  of  lot  19,  upon  the  other  side  of  Green 
street.  Spaulding,  in  1829,  conveyed  in  fee  to  Olmstead 
"all  of  a  certain. piece  or  parcel  of  land,  being  village  lots 
Nos.  11,  15,  17,  19,  on  the  North  side  of  Green  street  afore- 
said." Olmstead,  in  1831,  conveyed  in  fee  to  Lyman  A. 
Spaulding,  "lots  199,  201,  203,  205,  207,  on  the  west  side 
of  West  Front  street/'  referring  to  a  map.     Spaulding,  the 
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-tome  year,  conveyed  ia  fee,  to  one  Davenport,  referring  to 
a  map,  "village  lots  199, 201, 203, 205,  207,  on  the  west  side 
of  Front  street,  (now  Lock  street,)  in  said  village,  being 
each  33  feet  wide  in  front  along  said  West  Front  street  (now 
Lock  street)  and  extending  back  therefrom  at  right  angles, 
of  the  same  width,  99  feet,  and  being  in  a  body  in  the  corner 
of  West  Front  (now  Lock)  street  and  Green  street,  and  con- 
taining more  or  less,  according  to  the  aforesaid  map,  refer- 
ence being  thereunto  had:'^  Davenport,  in  1836,  conveyed 
in  fee  to  one  Thomas,  referring  to  the  map,  "lots  207  and 
205,  which  said  lots  207  and  205  are  bounded  east  by  Lock 
street,  66  feet,  extending  west  from  Lock  street  at  right 
angles,  and  of  the  same  width,  99  feet,  and  being  in  a  body 
in  the  corner  of  said  Lock  street  and  Green  street,  containing 
more  or  less  according  to  the  aforesaid  map,  reference  being 
thereunto  had/'  There  are  some  other  conveyances  since  the 
above,  and  the  conveyance  to  the  plaintiff,  whose  conveyance 
18  from  the  sheriff,  with  the  description  "village  lots  No6. 203, 
205  and  207,  of  Lock  street,  in  said  village  of  Lockport." 
The  court  decided  that  the  plaintiff  was  not  the  owner  of, 
nor  in  possession  of,  nor  entitled  to  the  possession  of,  the 
lands  and  premises  described  in  the  complaint,  and  dismissed 
the  complaint,  and  ordered  judgment  for  the  defendant.  The 
plaintiff  excepted,  and  appealed  to  the  general  term  of  this 
court. 

Southworth  &  Pqrter^  for  the  plaintiff. 

A,  P.  Lanninffy  for  the  defendant. 

By  the  Courts  Marvin,  J.  In  Biasell  v.  Tlie  Netv  York 
Central  Bail  Boad  Company,  (23  N,  T.  Bep,  61,)  it  was 
held  by  the  court  of  appeals  that  a  conveyance  simply  desig- 
nating the  lot  upon  a  map  or  plat  made  by  the  grantor,  of 
lands  in  a  city  or  village,  as  between  the  grantor  and  grantee, 
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carries  the  land  to  the  centre  of  the  street,  though  the  pub- 
lic may  not  have  adopted  the  street  so  marked  upon  the  map 
as  a  street  or  highway.  The  case  is  ample  authority  for 
holding,  in  the  present  case,  that  Comstock's  conyeyance  to 
Spaulding,  in  1825,  of  lots  19  and  20,  included  the  whole  of 
Green  street,  lying  between  them,  as  designated  on  the  map, 
and  the  west  half  of  West  Front  street,  on  the  east  of  these 
lots,  and  also  carried  lot  17  west  of  lot  19,  south  to  the  cen- 
tre of  Green  street.  This  embraces  all  the  land  in  question 
in  this  action.  The  description  in  the  deed  from  Spaulding 
to  Olmstead  is  somewhat  different:  ^^All  of  a  certain  piece 
or  parcel  of  land,  being  village  lots  Nos.  11,  15, 17  and  19, 
on  the  north  side  of  Green  street."  Does  this  description 
exclude  Green  street  ?  In  Biasell  v.  The  New  York  Central 
Bail  Road  Company y  the  general  rule  of  construction,  where 
land  is  bounded  by  a  highway,  is  stated,  and  it  is  said  that 
it  is  based  upon  the  supposed  intention  of  the  parties.  In 
this  case  it  cannot  be  supposed  that  Spaulding  intended  to 
exclude  the  north  half  of  Green  street.  It  will  be  noticed 
that  \kll  the  lots  are  referred  to  as  ^^all  of  a  certain  piece  or 
parcel  of  land ;"  and  these  lots  are  on  the  north  side  of  the 
street.  There  was  a  lot  (13)  between  lots  11  and  15.  In 
Jackson  v.  Hathaway ^  (15  John.  4t4Ljj)  it  was  conceded  that 
the  limits  of  the  land  did  not  include  the  road,  {p,  453,)  and 
the  decision  was  based  upon  this  position.  {See  also  Adams 
V.  The  Saratoga  and  Washington  Rail  Road  Co,^  11  Barh, 
414,  452.)  In  my  opinion,  it  was  not  tjjie  intention  of  the 
parties  to  exclude  the  north  half  of  Green  street.  It  is  not 
perhaps  very  material  to  decide  the  question  arising  upon 
the  description  in  the  deed  from  Spaulding  to  Olmstead,  as 
Olmstead  subsequently  conveyed  lots  199,  201,  205,  207,  on 
the  west  side  of  Front  street  back  to  Spaulding,  who  subse- 
quently conveyed  these  lots  to  Davenport,  referring  to  the 
map  or  survey  of  a  part  of  the  village,  as  "being  village  lots 
199,  201, 203,  205  and  207,  on  the  west  side  of  Front  street. 
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now  Lock  street,  33  feet  wide,  &c.  and  being  in  a  body  in  the 
corner  of  West  Front,  now  Lock  street,  according  to  the 
aforesaid  map,  reference  being  thereto  had.''  Here  the  lots 
are  designated  by  their  numbers  as  upon  the  map,  and  the 
streets  along  which  they  lie  are  specified.  There  was  no  rea- 
son why  the  land  in  the  streets  should  be  excluded ;  and  in 
my  opinion  there  was  no  such  intention.  It  was  necessary 
to  maintain  the  streets,  if  there  were  other  lots  on  other 
streets,  of  the  same  numbers,  as  there  undoubtedly  were. 

If  it  is  the  intention  of  the  grantor  who  conveys  lots  hav- 
ing streets  along  them,  to  exclude  the  streets,  his  description 
must  be  clear  and  certain,  showing  such  intention.  (See 
Adams  v.  Saratoga  and  Washington  Bail  Road  Co,j  II 
Barb.  452,  and  cases  cited.)  Davenport,  in  conveying  the 
lot  in  question,  and  205,  the  lot  north  of  it,  to  Thomas,  after 
referring  to  the  maps,  &c.  bounds  them  on  the  east  by  Lock 
street  66  feet,  and  ^'bounded  on  the  south  on  Green  street 
99  feet,  and  being  in  a  body  in  the  corner  of  Lock  street  and 
Green  street,  containing  more  or  less  according  to  the  afore- 
said map,  reference  being  thereunto  had.''  It  is  entirely 
clear,  by  all  the  authorities,  that  this  description  carried  the 
land  in  fee  to  the  center  of  the  streets.  The  sheriff's  deed 
designated  the  land  as  lots  205  and  207  of  Lock  street  in  the 
village  of  Lockport.  I  have  no  doubt  the  plaintiff  was  seised 
in  fee  of  the  land  described  in  the  complaint,  and  that  the 
learned  justice  erred  in  deciding  otherwise. 

But  for  the  decisions  of  the  court  of  appeals  in  Carpenter 
V.  The  Oswego  and  Syracuse  Bail  Boad  Co.  (24  N,  Y.  Bep, 
655,)  and  Wager  v.  The  Troy  Union  Bail  Boad  Co.  (25  id. 
526,)  I  should  have  doubted,  very  much,  whether  the  remedy 
by  ejectment  was  proper,  in  a  case  like  the  present.  I  think 
I  should  have  concurred  with  Sutherland,  justice,  in  dissent- 
ing in  the  last  case,  (j>.  539,)  and  with  WiUard,  justice,  in 
Adams  v.  Saratoga  and  Washington  Bail  Boad  Co.  (ll 
Barb.  454)    The  cases,  however,  in  the  24th  and  25th 


«  I 
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New  York  Beports  are  decisive  upon  the  question,  and  hold 
that  ejectment  is  a  proper  remedy.  It  follows  that  the  judg- 
ment must  he  reversed  and  there  must  he  a  new  trial ;  costs 
to  ahide  the  event. 

[Erie  Genbbal  Term,  September  5,   1864.    JDorw,    Grover^  DanieU  and 
Marvin^  Justices.] 


BiNNARD  V8,  Spring. 

Decisions  of  the  judge,  at  the  clrcait,  touching  the  amendment  of  the  com- 
plaint, are  not  proper  subjects  of  exception.  They  rest  in  the  sound  dis- 
cretion of  the  court,  and  are  not  reviewable  on  a  motion  for  a  new  trial. 

A  bill  of  sale  of  a  canal  boat,  executed  by  F.  &  N.  to  B.,  conveyed  all  the 
right,  title  and  claim  of  tlie  vendors  against  8.  a  former  owner,  by  reason 
or  on  account  of  a  certain  bill  of  sale  of  the  boat,  executed  to  them  by  S., 
for  any  defect  in  the  title  of  the  boat  or  otherwise,  &c.  The  bill  of  sale  to 
B.  was  executed  prior  to  the  discovery  of  any  unsoundness  in  the  boat. 
Sdd  that  such  bill  of  sale  did  not  transfer  to  B.  any  title  to  a  cause  of  action 
in  favor  of  F.  &  N.  against  S.  for  fhiud  in  the  sale  of  the  boat  by  S.  to  them. 

If  a  vendor  is  ignorant  of  any  unsoundness  or  other  defect  in  the  article 
sold,  a  mere  representation  of  soundness  will  not  render  him  liable,  in  an 
action  to  recover  damages  for  deceit  or  fraud,  upon  the  subsequent  devel- 
opement  of  a  defect  then  secret.  ^ 

If  it  is  intended  to  make  the  vendor  accountable,  under  such  circumstances,  he 

« 

must  be  required  to  iocrratU  the  thing  sound,  or  free  fk'om  defects.  ^ 

At  the  time  of  the  sale  of  a  canal  boat,  she  was  subject  to  a  secret  defect^ 
viz.  the  dry  rot — which  was  unknown  to  both  parties,  and  could  not  bo 
known  upon  mere  inspection.  The  vendees  had  the  same  means  of  de- 
tection as  the  vendor,  and  examined  the  boat,  and  used  her  for  a  month 
without  discovering  the  defect.  Seid  that  the  assertion  by  the  vendor,  that 
she  was  sound,  was  not  fraudulent ;  he  having  good  reason  to  believe  her 
sound. 

MOTION  hy  the  plaintiff  for  a  new  trial,  upon  exceptions 
ordered  to  he  heard  at  the  general  term  in  the  first  in- 
stance. The  action  was  brought  to  recover  damages  for  fraud 
in  the  sale  of  a  canal  boat  by  the  defendant  to  the  plaintiff's 
assignors.  The  defendant  executed  a  bill  of  sale  of  the  boat, 
dated  April  28,  1863,  containing  covenants  of  warranty  of 
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title,  and  against  incumbrances,  and  to  pay  and  discharge 
all  liens,  &c.  there  might  be  upon  the  boat  The  consider- 
ation was  $1000.  It  is  alleged  in  the  complaint  that  the 
defendant,  before  executing  the  bill  of  sale  '^intending  to  cheat 
and  defraud  Friedman  &  Nusboam  (the  vendees)  in  the  prem- 
ises, and  as  an  inducement  to  them  to  purchase  said  boat  and 
property,  and  with  such  design  and  intention,  falsely  and 
fraudulently  stated,  represented,  and  held  out  and  pretended 
to  Friedman  &  Nusboam  that  the  boat  was  a  good,  soimd 
boat,  and  would  be  and  was  fit  for  use  and  navigation  on 
the  Erie  canal,  and  would  run  all  the  season  without  any 
repairs ;  and  that  the  boat  and  property  was  of  the  value  of 
$1000  and  more ;  that  F.  &  N.  relying  upon  and  believing 
such  statement  and  representation,  were  induced  to  and  did 
purchase  the  boat  and  property,  &c.  and  received  the  bill  of 
sale,  &c.  It  is  averred  that  the  boat  was  not  good  and  sound, 
but  was  rotten  and  decayed  and  wholly  unfit  for  use,  &c. ; 
all  of  which  was  well  known  to  the  defendant.  The  evidence 
proved,  or  tended  to  prove,  all  these  alleged  representations, 
and  some  others  not  alleged  in  the  complaint,  except  as  to 
the  knowledge  of  the  defendant.  It  also  proved  that  the 
boat  was  unsound  and  of  little  value.  The  unsoundness  was 
caused  by  the  "dry  rot"  in  her  timbers  above  the  "right 
water  line/'  The  external  appearance  of  the  boat  was  that 
of  entire  soundness.  She  made  one  trip  from  Buffalo  to 
Albany  and  back,  and  was  then  put  on  to  the  dry  dock  for 
some  slight  repairs,  most  of  which  were  made  without  any 
suspicion  of  unsoundness  in  her  timbers.  A  piece  of  plank 
had  been  broken,  on  her  side,  and  it  was  necessary  to  put  in 
a  piece  some  6  by  14  inches.  In  attempting  to  make  this 
repair  the  "dry  rot'*  was  discovered;  and  by  sounding 
her  she  was  found  to  be  rotten  from  stem  to  stern.  "  The 
outside  of  the  frame  looked  good,  but  strike  the  timbers  with 
a  sledge  or  maul  and  they  would  fly  all  to  pieces."  It  was 
not  proved,  nor  did  the  evidence  tend  to  prove,  that  the  de- 
fendant had  any  knowledge  of  the  unsoundness  of  the  boat 
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*  The  evidence  of  the  plaintiff's  title  to  ihe  cause  of  action 
consisted  in  a  bill  of  sale  of  an  undivided  half  of  the  boat, 
furniture  and  fixtures,  &c.  executed  bj  Friedman  to  the 
plaintiff,  dated  May  26,  1863,  of  all  the  right,  title  and 
claim  he  then  had  or  might  have  against  the  defendant  by 
reason  or  on  account  of  a  certain  bill  of  sale  from  the  defend- 
ant to  Friedman  &  Nusboam,  of  the  boat,  by  reason  of  any 
defect  in  the  title  of  said  boat,  or  otherwise,  &c.,  granting 
unto  the  plaintiff  all  right,  title  and  interest  which  he  might 
have  had  against  the  defendant  if  the  said  bill  of  sale  had 
not  been  made.  A  like  bill  of  sale,  dated  June  3, 1863,  was 
executed  by  Nusboam  to  the  plaintiff.  Th^se  sales  were 
prior  to  the  discovery  of  unsoundness. 

The  motion  for  a  nonsuit  was  on  these  grounds :  Ist  That 
the  plaintiff  had  proved  no  assignment  of  the  cause  of  action ; 
2d.  That  there  was  no  proof  of  knowledge  on  the  part  of 
the  defendant  that  the  boat  was  unsound.  The  plaintiff's 
counsel  asked  the  court  to  direct  an  amendment  of  the  com- 
plaint to  be  made,  by  inserting  an  allegation  that  the  defend- 
ant falsely  and  fraudulently  represented  that  the  boat  had 
been  salted,  and  that  she  was  but  six  years  old,  which  represen- 
tations the  defendant  knew  to  be  false.  The  court  refused, 
and  the  plaifitiff  excepted.  There  was  also  a  request  that 
the  court  direct  the  pleadings  to  be  amended,  so  as  to  con- 
form to  the  proof.  Befusal  and  exception.  The  court 
directed  that  the  plaintiff  be  nonsuited,  and  the  plaintiff 
excepted. 

O.  ParaonSj  for  the  plaintiff. 

L.  S,  Sogers f  for  the  defendant. 

By  the  Court f  Mabvik,  J.  (After  stating  the  case.)  The 
decisions  of  the  court  touching  the  amendment  of  the  com- 
plaint were  not  proper  subjects  of  exception.  They  rested 
in  the  sound  discretion  of  the  court,  and  are  not  reviewable 
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on  this  motion  for  a  new  trial.     We  can  only  examine  exoep- 
tions  property  taken. 

It  does  not  appear  from  the  case  on  what  ground  the  non- 
suit was  granted.  It  may  have  been  upon  the  first,  or  upon 
the  second  ground  *put  forth  in  the  motion,  or  upon  both. 
In  my  opinion  the  first  ground  was  sufficient.  The  plaintiff 
did  not  show  any  title  to  the  cause  of  action.  If  any  fraud 
was  practiced  by  the  defendant,  it  was  upon  his  vendees, 
Friedman  &  Nusboam,  and  by  representations  outside  of  the 
bill  of  sale  executed  by  him  to  them,  and  the  cause  of  action 
arising  out  of  such  fraud  has  not  been  transferred  to  the 
plaintiff.  The  plaintiff  purchased  the  boat,  &c.  of  Friedman 
&  Nusboam,  and  all  the  right  they  had  in  and  under  the  bill 
of  sale  to  them,  and  the  covenants  it  contained.  They  in 
effect  assigned  this  instrument  to  the  plaintiff.  At  the  time 
they  respectively  sold  their  interests  in  the  boat  to  the  plain- 
tiff its  unsoundness  had  not  been  discovered,  and  the  iustru- 
ments  they  executed  contain  nothing  having  any  reference  to 
the  cauj9e  of  action  alleged  in  the  complaint,  or  which  by  any 
fair  construction  embraced  such  cause  of  action.  For  aught 
that  appears  in  this  case,  Friedman  &  Nusboam  may  have 
their  action  against  the  defendant  for  any  fraud  connected 
with  the  sale  of  the  boat  to  them.  ' 

I  am  also  of  the  opinion  that  the  plaintiff  was  properly 
nonsuited  upon  the  second  ground,  via;,  that  there  was  no 
proof  of  knowledge  on  the  part  of  the  defendant  that  the 
boat  was  unsound.  In  my  opinion,  a  jury  would  not  be 
justified  in  finding  that  the  representations  of  soundness, 
made  by  the  defendants,  were  fraudulent,  in  the  absence  of 
any  knowledge  on  their  part  pf  the  secret  defect  of  dry  rot. 
The  general  rule  undoubtedly  has  been,  and  I  think  still  is, 
that  if  the  seller  i^  ignorant  of  any  unsoundness  or  other 
defect  in  the  article  sold,  a  mere  representation  of  soundness 
will  not  render  him  liable.  If  it  is  intended  to  make  the 
vendor  accountable,  under  such  circumstances,  he  must  be 
required  to  warrant  the  thing  sound,  or  free  from  defects. 
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(Seixaa  v.  Woods,  2  CaineSj  48,  the  case  of  the  sale  of 
peachum  wood  for  brazilleHo.  See  ako  Holden  v.  Daken, 
4  John.  421.)  It  has  been  queried  whether  there  was  not  a 
warranty  in  the  case  of  Seixas  v.  Woods,  but  as  an  authority* 
upon  the  question  of  fraud  it  has  not^*as  I  am  aware,  been 
questioned.  (2  Kenfe  Com.  4th  ed.  479.  Stone  v.  Denny, 
4  Mete.  156.) 

I  am  aware  that  the  old  rule,  that  the  scienter  must  be 
proved,  has  been  somewhat  modified,  and  in  this  case  the 
plaintiff's  counsel  claims  that  it  was  not  necessary  to  prove 
that  the  defendant  knew  the  boat  was  unsound.  The  argu- 
ment is  that  he  assumed  to  have  that  knowledge,  and  that  * 
this  is  sufficient  to  make  him  liable  as  for  a  fraud.  Story  on 
Contracts,  (§  506,)  is  cited:  "If  a  party  undertake  to  make 
a  material  statement,  not  knowing  whether  it  be  true  or  false, 
and  thereby  mislead  another,  to  his  injury,  it  is  no  defense 
that  he  did  not  know  that  the  statement  was  false,  since, 
before  making  the  affirmation,  he  should  have  ascertained  its 
truth."  Also  Story's  Eq.{%  193.)  "  Whether  a  party  thus 
misrepresenting  a  fact  knew  it  to  be  false,  or  made  the  asser- 
tion without  knowing  whether  it  was  true  or  false,  is  wholly 
immaterial ;  for  the  affirmation  of  what  one  does  not  know 
or  believe  to  be  true  is,  equally  in  morals  and  law,  as  unjus- 
ti^able  as  the  affirmation  of  what  is  known  to  be  false." 
"Whether  a  party  thus  misrepresenting  a  fact,"  &c.  Bead 
the  previous  section,  192:  "When  the  party,  intentionally, 
or  by  design,  misrepresents  a  material  fact,  or  produces  a 
false  impression,  in  order  to  mislead  another,  or  to  entrap  or 
cheat  him,  or  to  obtain  an  undue  advantage  of  him ;  in  every 
such  case  there  is  a  fraud,  in  the  truest  sense  of  the  term. 
There  is  an  evil  act,  with  an  evil  intent ;  dolum  malum  ad 
circumveniendum.  And  the  misrepresentation  may  as  well 
be  by  deeds  or  acts,  as  by  wor^s ;  by  artifices  to  mislead,  as 
well  as  by  positive  assertions."  The  author  then  quotes  from 
the*civil  law,  and  adds:  "The  case  here  put  falls  directly 
within  one  of  the  species  of  frauds  enumerated  by  Lord 
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Hardwicke,  to  wit^  fraud  arising  from  facts  and  circumstances 
of  imposition." 

From  the  language  used  by  Story  in  section  193  one  might 
naturally  conclude  and  argue  tha(t  all  representations  made 
by  a  vendor  which  were  not  true  would  make  him  liable  as' 
for  a  fraud ;  thus  confounding  all  distinctions  between  mere 
representations  by  way  of  commending  the  article  sold^  and 
intention  to  misleady  entrap  or  cheat  the  purchaser,  and 
also  all  distinction  between  warranties  and  frauds.  In  my 
opinion  the  learned  author  did  not  intend  to  inculcate  any 
such  doctrine.  I  have  looked  into  most  of  the  cases  cited 
by  him,  with  a  view  of  giving  to  the  language  used  in  the 
text  its  proper  construction.  In  Neville  .and  others  v.  Wil^ 
kinsony  (1  Bro.  Ch,  B.  546,)  the  defendant  was  procee^iing 
to  collect  a  debt  of  Neville,  which  he  had  represented  to  the 
agent  of  Bobinson,  with  whom  Neville  was  in  treaty  for  the 
marriage  of  his  daughter,  did  not  exist.  It  appeared  that 
Neville  was  apprehensive  that  Bobinson  would  not  consent 
to  the  marriage  if  he  knew  the  amount  of  his  debts,  and  be 
represented  to  the  defendant  that  he  had  assured  Bobinson 
that  his  debts  did  not  exceed  a  certain  amount.  He  pre- 
vailed upon  the  defendant  to  make  out  his  accounts  against 
him  (omitting  the  claim  attempted  to  be  collected)  for  exhibi- 
tion to  Bobinson.  The  marriage  was  had,  Bobinson  agreeing 
to  give  Neville  £50,000,  with  his  daughter,  &c.,  being  deceived 
as  to  the  indebtedness  of  Neyille.  An  injunction  was  awarded, 
restraining  the  defendant  from  collecting  his  debt  of  Neville. 
The  counsel  for  the  defendant  argued  that  it  should  have 
appeared  that  Bobinson  made  it  a  term  in  the  agreement 
that  Neville's  debts  should  not  exceed  a  certain  amount; 
and  that  the  defendant  knew  this;  and  misrepresented  to 
Bobinson,  who  was  influenced  by  such  misrepresentation. 
The  lord  chancellor,  in  answer  to  these  positions  of  counsel, 
remarked,  ^'the  defendant  confessed  a  confederacy  to  cheat 
Bobinson."  The  remarks  quoted  by  Story  in  a  note  were 
used  in  the  same  connection.     ''If  a  man  upon  a  treaty  for 
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any  contract^  will  make  a  false  representation  by  which  lie 
puts  the  person  bargaining  under  a  mistake  upon  the  terms 
of  bargain,  it  is  a  fraud ;  it  misleads  the  parties  contracting, 
on  the  subject  of  the  contract.  It  has  been  said,  here  is  no 
evidence  of  actual  fraud  on  Bobinson,  but  only  an  admission 
of  a  combination  to  defraud  him.  A  court  of  justice  would 
make  itself  ridiculous  if  it  permitted  such  a  distinction. 
Misrepresentation  of  circumstances  is  admitted,  and  there  is 
positively  a  deception." 

Story  also  cites  Fearson  v.  Morgan^  (2  Bro,  Ch.  fi.  388.) 
John  Brown  applied  to  the  plaintiff  to  lend  him  money  upon 
a  portion  of  £8000,  secured,  as  he  claimed,  upon  land  that 
had  descended  to  his  brother  James.  The  plaintiff,  before 
lending  the  money,  informed  James  of  the  application,  and 
inquired  if  the  £8000  was  a  subsisting  charge  upon  the  estate. 
James  declared  it  was,  and  that  the  plfdntiff  might  safely 
advance  his  money  on  the  security,  and  the  money  was  so 
loaned.  The  case  shows  that  James  was  mistaken  as  to  the 
portion  being  a  charge  upon  the  estate.  It  was  held  that 
James  was  bound  by  his  admission ;  that  he  had  full  notice, 
and  induced  the  plaintiff  to  lend  his  money,  which  was  a 
fraud  that  would  affect  his  estate.  At  the  present  day  we 
should  apply  the  doctrine  of  estoppel  in  pais  to  both  these 
cases.  Story  also  cites  Ainslie  v.  MedlycoUj  (9  Ves.  13, 
21.)  The  bill  was  by  the  husband,  to  have  his  wife's  por- 
tion, a  part  of  which  was  invested  in  stock,  made  up  in 
money  to  £4000  upon  the  ground  of  express  contract,  or 
representation,  upon  which  the  marriage  took  place.  The 
articles  spoke  of  £4000  as  in  settlement.  The  master  of  the 
rolls  said  'Hhat  the  husband  in  this  case  conceived  his  wife's 
portion  consisted  of  £4000  in  money,  I  have  no  doubt.  That 
the  father  and  mother  conceived  the  same,  I  as  little  doubt. 
What  they  and  the  husband  supposed  he  was  acquiring  was 
£4000  in  money.  But  that  does  hot  determine  whether  that 
sum  shall  be  made  good  to  the  husband.  The  question  is, 
whether  the  representation  was  so  made  as  to  impose  an 
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obligation  upon  the  father  and  mother,  or  either  of  them,  to 
warrant  her  fortune  to  be  that  sum.  No  doubt,  by  a  repre- 
sentation, a  party  may  bind  himself,  ju^t  as  much  as  by  an 
express  covenant.  If  knowingly  he  represents  what  is  not 
true,  no  doubt  he  is  bound.  If  without  knowing  Ahat  it  is 
not  true,  he  takes  upon  himself  to  make  a  representation  to 
another,  upon  the  faith  of  which  that  other  acts,  no  doubt 
he  is  bound;  though  his  mistake  was  perfectly  innocent." 
The  bill  was  dismissed,  upon  the  ground  that  the  representa- 
tion did  not  amount  to  a  warranty,  and  that  the  parties 
proceeded  upon  a  common  mistake.  Thus  is  seen  the  char- 
acter of  the  cases  to  which  Story  refers  as  authorities  for  the 
language  used  in  the  text. 

In  a  previous  section,  191,  it  is  stated  as  an  old  head  of 
Equity,  that  if  a  representation  is  made  to  another  person 
•  going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation 
good,  if  he  knew  it  to  be  false.  The  representation  must  be 
a  matter  of  substance,  and  it  must  actually  mislead.  If  the 
representation  is  upon  a  matter  of  opinion  or  fact  equally 
open  to  the  inquiries  of  both  parties,  and  in  regard  to  which 
neither  could  be  presumed  to  trust  the  other,  no  relief  will 
be  given  upon  the  ground  of  fraud.  (/S'ee  aUo  §§  195,  197, 
198,  199,  200  a,  201.) 

Bennett  v.  Judson^  (21  N.  Y.  Rep.  238,)  is  much  relied 
upon  by  the  plaintiff's  counsel.  The  plaintiff  purchased 
land  situate  in  Illinois,  upon  representations  grossly  incorrect 
in  particulars  material  to  its  value,  though  the  evidence 
tended  to  prove  that  the  defendant  and  his  agent  were  igno- 
rant that  such  description  was  false.  The  case  was  submitted 
to  the  jury  upon  the  question  whether  a  fraud  had  been 
practiced,  and  the  verdict  was  for  the  plaintiff.  Judge  Com- 
Btock,  in  delivering  the  opinion  of  the  court,  said  that  the 
statements  were  so  minutely  descriptive  of  the  land  that  on 
their  face  they  clearly  imported  a  knowledge  of  the  facts,  on 
the  part  of  the  person  making  them ;  that  the  evidence  on 
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the  part  of  the  defeDdant  gave  a  somewhat  different  com- 
plexion to  the  case,  hut  the  question  of  fact  was  fairly  suh* 
mitted  to  the  jury.  He  then  states  the  question  of  law  to  be 
whether  the  representations  could  be  deemed  fraudulent  un- 
less they  were  known  to  be  false.  The  affirmative  is  asserted, 
and  the  language  of  Story  {Eq.  §  193)  is  quoted,  and  the 
learned  judge  adds,  that  the  representation  made  by  the  defend- 
ant's agent  were  proved  to  be  grossly  false,  and  they  could  not 
be  honestly  made,  when  he  had  not  the  slightest  knowledge  of 
the  subject  to  which  they  related.  The  plaintiff  knew  noth- 
ing of  the  lands  which  he  was  about  to  buy.  If  these  state- 
ments, as  to  the  situation  and  characteristics  of  the  lands, 
were  made  with  an  intent  that  he  should  rely  upon  them,  it 
was  as  much  a  fraud  as  if  they  were  known  to  be  untrue: 
He  cites  Stone  v.  Dennyy  (4  Mete,  151,  161,)  and  to  which' 
I  refer  as  in  point  in  this  case,  and  as  containing  a  very  able 
review  of  the  previous  cases,  and  a  .clear  statement  of  the 
distinction  between  cases  of  warranty  and  fraud.  The  law 
is  laid  down  to  be,  ^'that  to  maintain  an  action  of  deceit  for 
a  false  representation  not  amounting  to  a  warranty,  it  is 
necessary  to  show  that  it  was  fraudulently  made,  or  that  it 
was  effected  by  an  unlawful  act.  Such  fraud  will  be  infer- 
red when  the  party  makes  a  representation  which  he  knows 
to  be  false,  or  as  to  which  he  has  no  knowledge  or  informa- 
tion, and  no  ground  for  refusing  a  belief;  and  in  such  cases 
the  party  would  be  held  liable  for  his  false  representation. 
So,  also,  if  he  positively  affirms  a  fact,  as  of  his  own  knowl- 
edge, and  his  affirmation  is  false,  his  representation  is  deemed 
fraudulent." 

The  case  under  consideration  does  not  come  within  these 
principles  and  authorities.  The  unsoundness  of  the  boat  was 
unknown  to  the  parties  alike,  and  it  could  not  be  known  upon 
mere  inspection.  The  defect  was  secret.  The  vendees  had 
the  same  means  of  detection  as  the  vendor.  They  examined 
the  boat,  and  used  her  for  a  month  without  discovering  the 
defect    The  assertion  by  the  vendor^  that  she  was  sound, 
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was  not  fraudulent.  He  had  good  reason  to  believe  that 
the  boat  was  sound.  He  had  used  her  for  years^  and  she 
had  presented  no  evidence  of  unsoundness.  The  vendees 
were  not  deceived  by  the  representation.  The  action  is  for 
damages  for  deceit  or  fraud ;  not  for  damages  for  breach  of 
warranty.  Had  the  latter  action  been  brought,  a  more 
serious  question  would  have  been  presented ;  that  is,  whether 
the  defendant  did  not  intend  to  warrant  the  soundness  of  the 
boat ;  and  whether  the  vendees  did  not  so  understand,  and  in 
fact  purchase  with  a  warranty.  But  this  question  is  not  in 
the  case,  and  I  have  not  considered  it. 

The  motion  for  a  new  trial  must  be  denied,  and  the  de- 
fendant must  have  judgment. 

[Ebib  Obnbbal  Tbbii,  November  21,  1864.    Davit,   Orover,  IktnUit  and 
Marvin,  Justices.] 


-••-•- 


In  the  matter  of  Michael  Barrett,  an  infant. 

The  authority  of  the  state  courts  to  require  the  production  of  a  prisoner, 
upon  a  writ  of  habeoB  eorput,  ceases  when  the  commitment  bas  been  made 
by  the  direction  of  a  judge  of  the  United  States  courts,  but  not  before. 

The  liberty  of  every  citizen  of  the  state  is  under  the  protection  of  the  writ 
of  habeas  corpus,  by  the  constitution  of  the  United  States,  as  well  as  that 
of  the  state  of  New  York. 

No  conflict  of  jurisdiction  between  the  civil  courts  of  the  state  and  the  gen- 
eral government  arises,  or  can  arise,  on  habeas  corpus,  unless  the  prisoner  has 
been  committed  by  the  direction  of  a  federal  judge. 

Where  it  is  stated  in  the  application,  and  not  denied  in  the  return,  that  the 
petitioner,  who  is  in  the  custody  of  the  provost  marshal,  was  under 
eighteen  years  of  age  at  the  time  of  his  enlistment  as  a  soldier,  and  the 
inquiry  is  whether  he  ever  lawfully  became  a  soldier,  and  whether  he  is 
lawfully  in  the  custody  of  an  offioer  of  the  federal  government,  the  writ 
may  properly  be  issued.(<i) 

APPLICATION,  upon  the  return  made  by  the  provost 
marshal,  t-o  a  writ  of  habeas  corpus  sued  out  in  behalf 
of  the  above  named  Michael  Barrett,  an  infant,  for  an  order 

(ff)  This  decision  was  made  a  few  days  previous  to  the  prodan^ation  of  the 
president  of  the  United  States,  suspending  the  writ  of  habeas  corpus. 
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directing  the  provost  manslial  to  produce  the  body.    The  opin* 
ion  of  the  court  sufficiently  states  the  facts. 

LsoNABD,  J.  The  provost  marshal^  Colonel  llugent, 
claims  to  hold  the  infant  as  a  deserter  from  the  13th  regiment 
of  New  York  cavalry,  and  also  as  a  substitute  duly  mustered 
into  a  raiment  in  Massachusetts,  and  refuses  to  produce  him 
in  court  upon  habeaa  corpus.  It  js  stated  in  the  application, 
and  is  not  denied  in  the  return  of  the  marshal,  that  the  infant 
was  under  eighteen  years  of  age  at  the  time  of  his  enlist- 
ment, in  the  Massachusetts  raiment  some  three  weeks  since. 
The  claim  of  the  provost  marshal  is  to  hold  the  infant  by 
virtue  of  his  authority  as  such  officer,  derived  under  laws  of 
the  United  States. 

Persons  under  eighteen  years,  can  not  be  enlisted  or  sub- 
jected to  military  service.  It  must  be  conceded  that  martial 
law  has  never  been  proclaimed  in  New  York,  and  the  civil 
courts  are  in  the  full  administration  of  tiieir  powers  for  dis- 
pensing justice.  The  military  arm  is  subordinate,  here,  to 
the  civil  authority^ 

The  case  of  Ableman  v.  Booth  has  been  referred  to  as 
judicial  authority  for  the  ground  taken  by  the  provost  mar- 
shal. In  that  case,  the  United  States  marshal  could  not  have 
h^d  Booth  without  process  of  law.  The  authority  of  law 
referred  to  by  Judge  Taney  embraced  that  fact.  The  author- 
ity of  the  state  courts  to  require  the  production  of  a  prisoner 
ceases  when  the  commitment  has  been  made  by  the  direction 
of  a  judge  of  the  United  States  courts,  but  not  before. 

The  authorities  and  the  practice  have  been  uniform  for 
years,  before  the  decision  in  Ableman  v.  Booih^  and  ever 
since,  to  discharge  prisoners  held  on  process  from  the  United 
States  courts  where  there  had  been  no  commitment  under  -it 
by  direction  of  a  judge  of  the  federal  courts.  An  arrest, 
merely,  or  the  holding  in  custody  on  process  from  a  fed- 
eral court,  does  not  oust  the  state  courts  of  jurisdiction  to 
inquire  into  the  detention,  on  habeas  corpus.    Judge  Taney 
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can  not  be  understood  as  overruling  such  authorities  or  prac- 
tice when  the  authorities  are  not  mentioned.  The  language 
of  Judgd  Taney  must  he  understood  to  apply  to  the  facts  of 
the  case  before  the  court  at  the  time.  Booth  was  in  custody 
oa  conviction  for  a  criminal  ofifense.  The  marshal  there 
had  the  process  of  the  federal  court|  after  conviction.  That 
constituted  the  authority  of  law  for  holding  the  prisoner 
refen-ed  to  by  Judge  Taney.  The  state  court  had,  then,  no 
jurisdiction  even  to  grant  a  habeas  corpus  for  his  produc- 
tion, if  those  facts  appeared. 

There  is  no  ground  here  to  insist  that  Barrett  has  been 
committed,  or  that  he  is  even  held  by  virtue  of  any  process, 
decree  or  judgment  of  a  court  of  the  United  States,  or  any 
court.  Any  captain  of  a  military  company  in  the  service  of 
the  general  government  could  claim,  with  equal  propriety, 
that  he  held  the  men  under  his  command  by  virtue  of  the 
authority  of  the  United  States,  and  refuse  to  submit  to  an 
inquiry  on  habeas  corpus  whether  any  of  his  men  had  been 
duly  enlisted  or  were  lawfully  held  by  him. 

The  liberty  of  every  citizen  of  the  state  is  under  the  pro- 
tection of  the  shield  of  this  writ  by  the  constitution  of  the 
United  States  as  well  as  that  of  the  state  of  New  York.  No 
conflict  of  jurisdiction  between  civil  courts  of  the  state  and 
general  government  arises  or  can  arise  on  habeas  corpus^ 
unless  a  prisoner  has  been  committed  by  the  direction  of  a 
federal  judge. 

There  is  no  military  court  in  this  case  whose  jurisdiction 
is  interfered  with ;  so  it  will  not  be  necessary  to  consider  a 
question  of  that  character. 

It  has  been  ituggested  that  a  d^ision  adverse  to  the  claims 
of  the  provost  marshal  will  bring  on  an  unpleasant  conflict 
of  authority.  This  is  not  a  question  sought  for  by  the  court 
It  is  brought  into  court  and  must  be  decided  according  to 
the  law  of  the  land,  and  not  by  any  rule  of  expediency. 
Expediency  is  a  rule  that  varies  with  times  and  circumstances. 
It  might  require  the  courts  to  recall^  next  week,  a  decision 
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made  to-day,  and  thus  the  law  be  brought  into  contempt. 
While  the  authority  of  the  courts  is  upheld  by  the  respect 
of  the  public,  civil  and  military,  in  a  community  eminently 
loyal  to  the  government,  there  can  be  no  fear  that  the  law 
will  not  be  faithfully  administered.  When  the  courts  cease 
to  be  independent,  and  seek  for  rules  of  expediency  instead 
of  law,  it  may  be  time  for  alarm,  both  to  civil  and  military 
authorities. 

This  is  not  an  inquiry  whether  Michael  Barrett  is  a  de- 
serter or  not.  The  inquiry  is  whether  he  ever  lawfully  became 
a  soldier,  and  whether  he  is  lawfully  in  the  custody  of 
an  officer  of  the  federal  government  The  facts  stated  by 
Colonel  Nugent  car  not  prevent  this  inquiry.  The  soldier 
must  be  produced,  or  else  the  military  authorities  must 
assume  to  prevent  the  administration  of  the  law  of  the  land. 

My  own  duty  I  consider  to  be  clear.  An  order  may  be 
entered  that  Colonel  Nugent  produce  Barrett  at  10  o'clock 
A.  M.  of  the  next  business  day  after  he  receives  notice  of 
this  order. 

[New  Tobk  Spbcial  Tbbm,  August  2, 1868.    Zeonard,  Justice.] 


Ward  vs.  Newell. 

82h  an       Iti  fto  action  brought  by  a  special  partner  in  a  limited  partnership  formed  in 
4S  4SSU  New  Jersey,  under  a  law  of  that  state  precisely  similar  to  our  statute 

14&I  49Si 

^     '  respecting  limited  partnerships,  against  the  general  partners,  upon  prom- 

issory notes  given  to  him  by  them,  the  complaint  alleged  that  the  notes, 
being  many  months  past  due,  an  action  was  brought  thereon,  against  the 
makers,  in  New  Jersey,  and  a  Judgment  recovered  against  them,  for  the 
amount  of  the  notes,  with  interest,  which  remained  in  fUll  force  and  effect, 
and  unsatisfied,  at  the  time  the  present  action  was  commenced;  which 
recovery  was  not  traversed ;  and  one  of  the  general  partners  testified  that, 
although  at  one  time  it  was  believed  the  firm  was  solvent,  it  was  subse- 
quently ascertained  to  be  insolvent  Held  that  this  was  sufficient  proof 
of  insolvency  or  bankruptcy,  according  to  the  true  spirit  and  meaning  of 
the  statute,  so  as  to  prevent  the  pUuntiff 's  recovery.    And  that  the  referee 
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should  bare  foand  that  the  firm  was  insolFent ;  a  flnding,  impliedly  of 
expressly,  in  fttvor  of  the  soWency  of  the  firm,  being  palpably  against 
eyidence.     Sttthbrland,  J.  dissented. 

It  seems  that  the  provision  of  section  18  of  our  statute,  and  the  correspond- 
ing provision  in  the  New  Jersey  statute,  relative  to  limited  partnerships, 
prohibiting  the  use  of  the  word  *'  company,"  is  not  merely  directory. 

Bnt  to  render  a  special  partner  liable  as  a  general  partner,  for  a  violation 
of  that  provision,  it  must  be  shown  that  he  participated  in  such  violation 
intentionally. 

4PPE  AL  by  the  defendant  from  a  judgment  entered  at  a 
special  term.  The  action  was  brought  by  the  plaintiff 
upon  certain  promissory  notes  given  to  him  for  a  good  and 
valuable  consideration  by  the  defendants,  who  were  the  gen- 
eral partners  in  a  copartnership  firm  in  which  the  plaintiff 
was  a  special  partner.  The  notes  were  made  in  the  firm 
name.  The  action  was  tried  before  a  referee,  who  reported 
in  favor  of  the  plaintiff. 

L.  S.  Chatfieldy  for  the  appellant. 

A.  F.  Smithy  for  the  respondent. 

Cleree,  J.  In  White  v.  Hackett  a  special  partner  claimed 
to  share  the  assets  of  the  copartnership  with  other  creditors, 
for  advances  made  by  him  for  the  business  of  the  firm,  over 
and  above  the  amount  of  capital  he  had  contributed.  The 
statute  of  this  state,  relating  to  limited  partnerships,,  ex* 
pressly  declares  that  in  case  of  the  insolvency  or  bankruptcy 
of  a  partnership,  no  special  partner  shall,  under  any  circum- 
stances, be  allowed  to  claim  as  a  creditor,  until  the  claims 
of  all  the  other  creditors  shall  be  satisfied,  (a)  Of  course, 
in  the  face  of  a  provision  so  plain  and  so  peremptory,  nothing 
was  left  for  the  special  term  but  to  render  judgment  against 
the  claimant.  This  judgment,  by  some  unaccountable  over- 
sight  or  misapprehension,  was  reversed  by  the  general  term. 
{Wliite  V.  HackeUy  24  Barb.  290.)    The  other  creditors 

(a)  1  B.  8.  2d  ed.  766,  %  28. 
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instantly  appealed  to  the  court  of  appeals;  and,  I  need 
scarcely  add,  that  the  judgment  of  the  general  term  was 
reversed,  and  that  of  the  special  term  affirmed.  (20  N.  Y. 
Rep.  178.) 

The  case  before  us  arises  under  a  limited  partnership 
formed  in  New  Jersey  under  the  laws  of  that  state,  which 
are  precisely  the  same,  with  regard  to  this  subject,  as  those 
of  New  York  were  at  the  time  the  indebtedness  in  White  r. 
Hackett  accrued.  Indeed,  the  statute  of  New  Jersey  is  an 
exact  transcript  of  the  provisions  of  the  New  York  statute, 
and  the  23d  section  of  it  is,  word  for  word,  the  same  as  the 
corresponding  section  in  the  New  York  statute,  to  which  I 
have  referred,  and  from  which  I  have  above  quoted.  In  the 
case  before  us,  the  referee  finds  that  the  plaintiff  was  a  special 
partner ;  that  in  the  formation  of  the  partnership,  the  require- 
ments of  the  law  were  strictly  complied  with,  and  that  the 
notes,  for  which  this  action  was  brought,  were  given  for  a 
good  and  valuable  consideration  by  the  general  partners,  by 
their  firm  name,  to  the  plaintiff,  their  special  partner,  and 
he  decides  that  the  plaintiff  is  entitled  to  judgment. 

The  only  question  that  can  arise  in  this  case  is,  whether 
we  can  look  into  the  whole  case  and  ascertain  whether  the 
.firm  was  insolvent  or  bankrupt;  because,  if  we  can,  and  if 
we  ascertain  that  it  was,  the  23d  section  of  the  statute  iin- 
questionably  applies^  and  would  defeat  the  plaintiff's  claim. 
The  referee  does  not  expressly  find  any  thing  upon  this  point 
But  the  complaint  alleges  that  the  notes  being  many  months 
due,  an  action  was  commenced  against  the  general  partners 
in  the  circuit  court,  holden  at  Newark,  in  and  for  the  county 
of  Essex  and  state  of  New  Jersey,  and  that  a  judgment  was 
recovered  against  them  for  the  amount  of  the  notes  with 
interest,  which  remained  in  full  force  and  effect  and  unsatis- 
fied at  the  time  this  action  was  commenced  in  the  state  of 
New  York.  The  defendant  does  not  traverse  the  recovery 
of  the  New  Jersey  judgment.  This,  surely,  is  sufficient 
proof  of  insolvency  or  bankruptcy,  according  to  the  true 
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Spirit  and  meaning  of  the  statute.  Besides,  Jones,  the  de- 
fendant, testifies  that,  although  at  one  time  it  was  believed 
the  finn  was  solvent,  it  was  subsequently  ascertained  to  be 
insolvent.  The  referee,  therefore,  should  have  found  that 
the  firm  was  insolvent.  Instead  of  this,  he,  in  eflbct,  though 
Qot  in  formal  and  express  words,  finds  that  it  was  solvent ; 
for,  otherwise,  he  could  not  legally  have  decided  in  lavor  of 
the  plaintiff.  Finding,  impliedly  or  expressly,  in  favor  of 
the  solvency  of  the  firm  was  palpably  against  evidence. 

With  regard  to  the  title  of  the  firm,  it  appears  that  they 
employed  the  title  of  Darius  E.  Jones  &  Company.  This, 
no  doubt,  is  in  violation  of  the  13th  section  of  both  the  New 
Jersey  and  New  York  statutes.  I  am  inclined  to  think  that 
the  provision  of  this  section  is  not  merely  directory.  To  be 
sure,  it  does  not  say,  if  such  title  is  used,  that  the  special  part- 
ner shall  be  deemed  a  general  partner.  But,  in  The  Madison 
County  Bank  v.  Oould  and  others,  (5>  Hill,  309,)  it  was  held 
that  the  intentional  violation  of  the  statute  by  the  special  part- 
ners will  have  the  effect  of  deeming  them  general  partners. 
The  violation  of  the  statute  committed  by  the  special  part- 
ner in  the  case  to  which  I  have  referred,  was  the  withdrawal 
of  a  part  of  the  capital,  which  he  had  contributed,  and, 
together  with  the  general  partners,  purchasing  with  it  real 
estate  and  taking  a  conveyance  of  it  to  all  the  partners,  gen- 
eral and  special.  This  was  a  violation  of  section  15.  This 
section,  however,  does  not  say  expressly^  any  more  than  the 
13th  section,  that  the  consequence  of  violating  what  it  pre- 
scribes shi^  be  that  the  special  partner  shall  be  deemed  a 
general  partner;  yet  such  is  the  effect  given  to  it  in  The 
Madison  County  Bank  v.  OotUd.  The  court,  however,  held 
that  every  violation  of  the  statute  must  be  shown  to  have 
been  intentional  on  the  part  of  the  special  partner.  In  the 
case  under  consideration,  no  proof  was  given  to  show  that 
the  plaintiff  intentionally  participated  in  violating  the  sec- 
tion requiring  that  the  business  sfanll  be  conducted  in  the 
names  of  the  general  partners,  without  the  addition  of  the 
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word  *' company/'  The  judgment,  however,  shonld  be  re- 
versed on  the  other  grounds,  a  new  trial  ordered,  and  costs 
to  abide  event. 

Leonard,  P.  J.  concurred. 

Sutherland,  J.  (dissenting.)  The  act  of  the  legislature 
of  New  Jersey  was  proved  as  a  fSetct,  and  found  as  a  fact  by 
the  referee.  He  also  found,  that  the  plaintiffs  aiid  the  de- 
fendants, in  pursuance  of  the  provisions  of  the  act,  made 
and  executed  a  certificate  for  the  formation  of  a  limited  part- 
nership; that  the  certificate  was  duly  acknowledged;  the 
affidavit  required  by  the  act  duly  made ;  that  the  certificate 
and  affidavit  were  duly  filed  in  the  office  of  the  clerk  of  the 
proper  county;  that  they  were  recorded  by  the  clerk  as 
required  by  law ;  and  that  the  terms  of  the  partnership  were 
published  in  the  maniler  required  by  law.  It  results  from 
these  findings  of  fact  that  the  special  partnership  was  duly 
formed ;  and  the  referee  further  found  as  a  fact  that,  in  pur- 
suance of  the  terms  of  the  certificate,  the  defendants  were 
the  general  partners  of  said  firm,  and  the  plaintiff  the  special 
partner.  I  am  inclined  to  think  that  the  defendant's  excep- 
tion, at  the  end  of  the  case,  is  too  general  to  authorize  him  to 
question  any  or  either  of  the  findings  of  fact,  but,  if  other- 
wise, the  findings  appear  to  me  to  be  authorized  by  the 
evidence. 

In  adopting  the  firm  name  of  Darius  E.  Jones  &  Co.,  for  the 
limited  partnership,  the  directory  provision  of  s^tion  13  of 
the  act  was  disregarded;  but  as  the  name  of  the  plaintiff, 
the  special  partner,,  was  not  used,  such  irregularity  in  the 
firm  name  did  not  make  him  a  general  partner  under  that 
section.  I  do  not  see  how  this  irregularity,  affects  any  ques- 
tion in  this  case. 

The  only  material  question  presented  by  the  appeal  is,  I 
think,  whether  the  plaintiff,  having  been  a  special  partner 
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irhen  the  notes  were  given^  could  briog  an  action  at  law 
npon  the  notes^  against  the  defendants,  the  general  partners ; 
whether  a  special  partner,  upon  loaning  to,  or  paying  money 
for,  the  general  partners  as  a  firm,  outside  of  and  beyond 
the  amount  to  be  contributed  by  him  as  capital,  as  a  special 
partner,  becomes  a  creditor  of  the  firm,  and  has  the  rights 
of  a  creditor,  the  same  as  if  he  were  a  stranger.  Upon  prin- 
ciple, I  can  not  see  why  he  does  not.  He  is  a  partner  only 
as  to  the  specific  sum  contributed  by  him  as  capital.  There 
is  sufScient  authority,  I  think,  for  holding  that  he  may  be 
snch  creditor,  and  may  bring  an  action  against  the  firm. 
(See  Troubat's  Law  of  Limited  Partnership,  §§  307,  320.) 

The  case  of  White  v.  Hackett,  (24  Barb.  290,)  it  seems, 
was  reversed  in  the  court  of  appeals,  (20  N.  T.  Sep.  178 ;) 
but  I  do  not  see  that  there  are  properly  in  the  case  any  ques- 
tions growing  out  of  the  alleged  insolvency  of  the  limited 
partnership.  There  is  no  finding  of  the  referee,  nor  was 
there  any  request  for  him  to  find,  on  that  subject.  Tl)pre 
are  no  objections  on  the  pleadings  to  raise  the  question^  or 
an  issue,  as  to  the  solvency  or  insolvency  of  the  firm. 

The  judgment,  I  think,  should  be  ItfSrmed,  with  costs. 

Judgment  reversed,  and  new  trial  granted. 

[Kbw  Tome  OwxMBAh  Tibs,  February  1, 1S64.  Ltmmrdt  OUrk$  and  Ai<4- 
mkmd^  Jnsticss.] 
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It  ppenonl,  money  paid  by  a  party  acting  nnder  no  oonstraiat,  oompnlaion  or 
diireM,  and  with  fnll  koowladge  of  all  the  fiusts,  can  not  be  reooTered  badE. 

This  mle  is  intended  solely  for  the  protection  of  the  party  receiTing  the 
money ;  and  it  is  competent  for  him  to  waire  the  benefit  of  the  mle,  by 
a  Talld  agreement  to  that  effect. 

U  is  appBcable  to  those  cases  in  which  a  party,  with  f^Il  knowledge  of  all 
the  Ikcts,  Tolnntarily  pays  money  in  satis&ction  or  discharge  of  a  demand 
ni^ostly  made  on  him,  eren  thongh  he  should  protest,  at  the  time  of  sndi 
payment,  that  he  was  not  legally  bound  to  pay  the  same. 

A  banking  association  having  been  assessed  and  taxed,  by  a  municipal  corpo- 
ration, for  a  portion  of  its  capital  which  was  invested  in  United  States 
stocks,  and  which  it  was  claimed  were  exempt  from  taxation ;  and  the 
common  council,  having  confirmed  the  assessment,  directed  the  collection 
of  the  taxes  thereon;  it  subsequently,  on  the  application  of  the  bank, 
adopted  a  resolution,  by  which  it  agreed  that  in  case  the  bank  should  pay 
its  tax  and  assessment  at  any  tame  prior  to  the  issuing  of  a  warrant  for  the 
collection  thereof,  sooh  payment  should  not  "  be  treated  or  regarded  as  a 
voluntary  payment,  but  as  a  payment  und&r  protest,  and  after  the  issuing 
(ft  such  warrant  and  a  levy  upon  its  property  to  enforce  such  payment." 
On  the  faith  of  this  resolution  the  bank  paid  the  amount  of  the  tax.  In 
an  action  to  recover  back  the  money  so  paid ;  it  wa$  kdd  that  the  common 
council,  in  passing  the  rSsolntion,  exceeded  tbmr  rightful  powsts*,  and 
that  the  resolution  being  unauthorized,  and  void,  the  payment  must  be 
regarded  as  voluntary ;  and  hence  it  could  not  be  recovered  back.  E.  Dab- 
WTV  Smith,  J.  dissented. 

Those  who  deal  with  the  agents  of  a  mnuidpal  corporation  must  take  notice 
of  the  restrictions  in  its  charter,  in  respect  to  the  powers  of  the  corpora- 
tion and  its  agents,  and  the  mode  in  which  such  powers  may  be  exercised ; 
and  must  see  to  it  that  the  contracts  on  which  they  rely  are  authorized 
by  the  charter. 

APPEAL  from  a  judgment  ordered  at  a  special  term^ 
overruling  a  demurrer  to  the  complaint.  ^  The  action 
was  brought  to  recover  back  the  sum  of  $1460^  unlawfully 
collected  of  the  plaintiff;  as  was  claimed,  by  assessing  and 
taxing  it  for  a  portion  of  its  capital,  to  wit,  $100,000,  in- 
vested in  United  States  stocks.  The  complaint  alleged  that 
it  was  a  banking  association,  duly  organized  under  the  laws 
of  the  state,  and  located  at  Bochester,  and  that  as  such  it 
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had  a  capUal  stocky  paid  in  and  secured,  amoanting  to  tke 
earn  of  $500,000 ;  that  a  portion  of  said  capital  stock,  to 
wit,  the  sam  of  $75,748  was  invested  in  and  represented 
by  real  estate  situate  in  the  city  of  Rochester,  held  and 
owned  by  said  plaintiff,  and  either  necessary  for  its  immedi- 
ate accommodation  in  the  convenient  transaction  of  its  busi- 
ness, or  purchased  by  said  plaintiff  under  deeds  or  mortgages, 
held  by  it  and  given  to  secure  some  portion  of  the  said  copt- 
tal  stock.  That  the  aggregate  amount  of  its  personal 
property  was  $424,252 ;  ''  that  of  this  amount  of  personal 
property^  part  thereof,  to  wit,  the  sum  of  $100,000,  now  is 
and  for  one  year  or  upwards  last  past,  has  been  invested  in 
and  represented  by  public  stocks  of  the  United  States,  being 
portions  of  several  of  the  loans  of  the  United  States,  which 
said  United  States  stocks  are  and  for  one  year  or  thereabouts 
last  past,  have  been  deposited  and  held  by  the  superintend- 
ent of  the  banking  department  of  'the  state  of  New  York  as 
security  for  the  circulating  notes  of  said  bank,  under  and  in 
pursuance  of  the  laws  of  the  state  of  New  York,  and  that 
the  balance  of  said  personal  property,  amounting  to  the  sum 
of  $324,252,  has  been  and  is  invested  in  and  represented  by 
money  and  securities  other  than  real  estate  and  United 
States  or  govMn[iment  loans." 

The  plaintiff  further  alleged  the  due  incorporation  of  the 
defendant  as  a  municipal  corporation,  and  that  as  such  it 
wae  authorized  and  empowered  annually  to  direct  the  raising, 
assessment  and  collection  of  such  sums  by  assessment  and 
tax  as  might  be  necessary  for  defraying  the  expenses  of  the 
government  of  the  city;  that  among  the  officers  and  agents 
of  the  defendant  are  three  assessors,  wly)  form  and  constitute 
the  board  of  assessors,  whose  duty  it  is  to  make  an  annual 
assessment  of  the  property  in  the  city,  not  exempt  from 
assessment  and  taxation,  for  the  purpose  of  enabling  the 
defendant,  by  its  common  council,  to  levy  the  necessary 
taxes  and  assessments  to  defray  the  expenses  of  the  city 
government;  that  among  other  things,  after  having  made 
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sacb  assessment,  it  is  made  the  daty  of  said  assessors,  on 
QT  before  the  fifteenth  day  of  June  in  each  year,  to  deliver 
to  the  clerk  of  said  city  the  assessment  roll  so  made  by 
them.  That  said  assessors,  after  making  said  assessments 
for  the  year  1860,  to  wit,  on  or  about  the  1st  day  of 
June,  1860,  met  at  their  ofKce  in  the  said  city,  for  the 
purpose  of  hearing  allegations  on  behalf  of  such  parties 
as  might  feel  aggrieved  by  such  assessment,  and  of  making 
corrections,  if  by  them  deemed  expedient,  to  the  assessments 
so  made.  And  the  plaintiff  averred  that  upon  examining 
said  assessment  rolls  containing  the  assessments  in  respect  to 
the  plaintiff  for  the  year  1860,  it  appeared,  and  so  was  the 
fact,  that  said  assessors  had  assessed  on  account  of  personal 
property  belonging  to  it,  the  full  sum  of  1^424,252.  That 
on  or  about  the  first  day  of  June,  1860,  the  plaintiff  made, 
or  caused  to  be  made,  in  all  respects  as  required  by  law,  and 
delivered  to  the  assessors  of  the  said  city  of  Bochester,  that 
being  the  place  in  which  the  plaintiff  was  liable  to  be  taxed, 
a  written  statement,  made  and  signed  by  its  vice  president 
and  financial  officer,  he  being  the  proper  officer  for  that  pur- 
pose, duly  certified,  under  the  oath  of  said  vice  president  to 
be  in  all  respects  just  and  true,  specifying  the  real  estate 
owned  by  the  plaintiff  in  the  town  or  ward  in  which  the 
same  was  situated,  and  the  sums  actually  paid  therefor ;  also 
the  capital  stock  actually  paid  in  and  secured  to  be  paid  in, 
excepting  therefrom  the  sums  paid  for  real  estate;  and 
that  in  and  by  said  statement,  so  made,  certified  and  deliv- 
ered, as  aforesaid,  it  further  appeared  that  a  portion  of  the 
personal  property  or  stock  of  said  bank,  so  paid  and  secured, 
as  aforesaid;  to  wit,  ^e  sum  of  $100,000,  had  been  and  was 
at  the  time  of  the  making  and  delivering  of  said  statement 
and  making  of  said  assessment,  invested  in  and  represented 
by  United  States  stocks,  being  parts  of  several  loans  of  the 
government  of  the  United  States,  which  stocks  are  not  and 
were  not,  as  the  plaintiff  was  advised  and  believed,  liable  to 
Msessment  or  taxation^  or  legally  taxable  by  or  for  the  benefit 
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of  the  defendant ;  and  the  plaintiff  claimed  and  insisted 
hefore  said  assessors^  thfit  said  United  States  stocks  were  ex- 
empt from  taxation,  and  onght  not  to  be  assessed  as  a  part 
of  the  taxable  property  and  capital  of  the  plaintiff,  and  re- 
quested the  assessors  to  assess  the  personal  property  of  the 
plaintiff  at  the  said  sum  of  $424,252,  less  the  said  sum  of 
$100,000,  part  thereof  so  invested  in  United  States  stocks, 
leaving  a  balance  of  said  personal  property  liable  to  be 
assessed,  amounting  to  the  sum  of  $324,252  and  no  more. 
Tet  the  said  assessors  wholly  refused  to  allow  or  deduct  the 
said  sum  of  $100,000,  from  the  amount  of  said  personal  prop- 
erty so  assessed,  but  did  assess  the  plaintiff  as  and  for  personal 
property,  the  full  sum  of  $424,252,  and  thereupon  and  on 
the  same  day  of  the  date  of  their  decision  refusing  to  make 
the  deduction  claimed,  to  wit,  shortly  prior  to  the  12th  day 
of  June,  1860,  delivered  over  to  the  said  city  clerk  the  assess- 
ment rolls  aforesaid.  And  the  plaintiff  further  alleged  that 
afterwards,  and  on  or  about  the  12th  day  of  June,  1860, 
subsequent  to  the  delivery  of  said  assessment  rolls  to  the 
city  clerk,  and  prior  to  the  levying  of  the  taxes  thereupon 
by  the  defendant,  the  plaintiff,  by  its  vice  president  and 
financial  officer  aforesaid,  stated  and  represented  to  the  com- 
mon council  of  said  city,  in  writing,  that  the  assessors  bad 
assessed  the  personal  property  of  the  plaintiff  at  $424,252, 
whereas  it  should  not  exceed  the  sum  of  $324,252 ;  that  said 
assessors  had  erred  in  refusing  to  deduct  the  sum  of  $100,000, 
part  of  the  personal  property  of  the  plaintiff  so  invested  in 
the  public  stocks  of  the  government  of  the  United  States, 
and  in  disregarding  the  statement  and  certificate  of  the  plain- 
tiff, BO  delivered  to  said  assessors,  and  requested  and  asked 
the  defendant,  by  its  common  council,  to  correct  said  error 
and  assessment,  and  remit  from  said  assessment  the  sum  of 
$100,000.  But  the  defendant,  by  its  common  council,  re- 
fused to  correct  the  assessment,  or  to  remit  the  same,  or  any 
part  thereof;  that  afterwards  and  on  or  about  the  12th  day 
of  June^  1860,  the  defendant^  by  its  common  council,  did 
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confirm  said  aBsessment  and  levy,  and  direct  the  collection 
of  the  taxes  thereupon ;  that  the  amoant  so  assessed,  levied 
and  directed  to  he  collected  of  the  plaintiff  on  account  of  its 
personal  property,  to  wit,  upon  the  afisessment  of  $424,252 
personal  property,  as  aforesaid,  was  and  is  the  sum  of 
$6194.07 ;  that  of  this  sum  the  sum  of  $1460  was  the  taxes 
upon  $100,000  of  the  personal  property  of  the  plaintiff  so 
invested  in  the  public  stocks  of  the  United  States,  as  afore- 
said, which  in  like  manner  the  defendant,  by  its  said  com- 
mon council,  did  levy  upon  the  property  of  the  plaintiff,  and 
order  and  direct  to  be  collected  of  the  plaintiff.  The  plain- 
tiff further  alleged  that  afterwards,  and  on  or  about  the  24th 
day  of  July,  I860,  at  a  regular  meeting  of  the  said  common 
council,  and  upon  application  of  the  plaintiff  therefor,  the 
said  common  council  duly  passed  and  adopted  the  following 
resolution :  '^  Besolved,  That  in  case  the  Commercial  Bank 
shall  pay  its  tax  and  assessment  at  any  time  prior  to  the  issu- 
ing of  a  warrant  for  the  collection  thereof,  such  payment 
shall  not  be  treated  or  regarded  as  a  voluntary  payment,  but 
as  a  payment  under  protest  and  after  the  issuing  of  such 
warrant  and  a  levy  upon  its  property  to  enforce  such  pay- 
ment.'' That  thereafter,  and  on  or  about  the  28th  day  of 
July,  1860,  and  prior  to  the  issuing  of  any  warrant  for  the 
collection  of  said  tax  and  assessment  under  and  in  pursuance 
of  the  authority,  consent  and  agreement  granted  and  entered 
into  by  the  defendant,  through  its  said  common  council,  and 
upon  the  faith  thereof  and  not  otherwise,  the  plaintiff  did 
pay  to  the  defendant,  and  the  defendant  did  receive  the  said 
sum  of  $619407,  being  the  amount  of  said  tax  so  assessed 
upon  the  whole  of  its  personal  property,  including  the  said 
sum  of  $1460,  the  tax  upon  said  $100,000  of  personal  prop- 
erty so  exempt  as  aforesaid.  And  the  plaintiff  further  aver- 
ts that  it  was  advised  and  believed  and  therefore  claimed 
that  the  said  portion  of  its  personal  property  so  invested  in 
United  States  stocks,  as  aforesaid,  was  not  liable  or  subject 
to  assessment  or  taxation ;  that  the  assessors  erred  in  assess- 
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ing  such  portion,  as  well  as  the  defendant  in  confirming  snch 
assessment,  and  levying  and  collecting  the  taxes  thereupon ; 
that  such  assessment  and  tax  were  and  are  illegal  and  void, 
and  that  the  plaintiff  was  nujnstly  and  illegally  compelled 
hy  said  defendant  to  pay  and  did  pay  to  the  defendant  the 
sum  of  $1460,  being  part  of  the  tax  so  paid,  as  aforesaid,  and 
being  the  portion  of  said  tax  so  assessed  upon  that  part  of  the 
said  personal  property  invested  in  and  represented  by  United 
States  stocks,  and  so  exempt  from  assessment  and  taxation, 
as  aforesaid.  The  plaintiff  alleged  a  demand  of  the  money, 
and  refusal,  and  prayed  judgment  for  the  $1460,  with  interest. 
The  defendant  put  in  a  general  demurrer  to  this  complaint, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  demurrer  was  overruled,  at  a 
special  term,  and  judgment  ordered  for  the  plaintiff  thereon. 

Cho.  W.  MiUer,  for  the  appellant.  I.  According  to  the 
judgment  in  this  case,  the  plaintiff  can  not  recover  if  the 
money  was  paid  voluntarily.  The  learned  justice  who  deliv- 
ered the  opinion  recogntzes  the  rule  as  laid  down  by  Buggies, 
justice,  in  Harmony  v.  Bingham^  (2  Kern.  116,)  as  well 
settled  law.  The  passage  of  the  resolution  makes  the  pay* 
ment  none  the  less  voluntary.  There  was  no  seizure  of 
person  or  goods,  in  fact,  nor  even  a  warrant  issued.  The 
resolution  was  procured  to  be  passed  by  the  plaintiff  itself; 
and  every  thing  has  been  done  by  the  plaintiff  freely  and  in 
full  view  and  knowledge  of  all  the  facts  involved. 

II.  The  resolution  does  not  estop  the  defendant  from 
availing  itself  of  this  defense.  It  of  course  does  not  consti- 
tute a  technical  estoppel,  and  does  not  come  within  any 
of  the  well  considered  definitions  of  an  estoppel  in  pais, 
(1.)  It  contained  no  representation  of  any  fact  or  facts 
either  true  or  false.  {Latorence  v.  Brovm,  5  N,  Y.  Rep.  395. 
Pickard  v.  Sea/rs^  6  Adolph.  &  EllU^  469.)  (2.)  There  was 
neither  false  representation,  fraud  or  concealment,  on  the 
part  of  the  defendant ;  all  the  fieicts  and  circumstances  hav-* 
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ing  any  relation  to  the  matter  of  the  taxation  of  the  bank 
were  entirely  within  the  knowledge  of  the  plaintiff.  (Martin 
y.  Angdly  7  Barb,  407.  Wetland  Canal  Ck>.  y.  Hathawaffy 
8  Wend.  480.  Gregg  v.  WeUs,  10  Adolph.  dt  Ellis,  90.) 
(3.)  A  representation  inyolying  merely  a  conclusion  of  law, 
even  if  false,  constitutes  no  estoppel.  {Bretosier  y.  Striker^ 
2  Comst,  19-41.  4  E.  D.  Smithy  756.)  (4.)  A  party  has 
no  right  to  depend  upon  a  statement  or  agreement  of  another 
party,  that  he  will  consider  a  thing  or  an  act  that  which  both 
well  know  it  is  not  (5.)  There  was  nothing  reciprocal  in  the 
resolution,  no  consideration,  and  no  agreement  on  the  part 
of  the  plaintiff.  It  bound  the  plaintiff  to  nothing,  and  could 
not  bind  the  defendant.  (8  Wend.  487.)  (6.)  The  resolu- 
tion is  too  indefinite  to  be  relied  on  for  any  purpose.  There 
is  no  reference  in  it  to  any  particular  tax  or  assessment,  by 
date,  amount  or  otherwise.  (7.)  An  estoppel  in  pais  can 
not  be  pleaded,  and  the  complaint  is  to  be  considered  as  if 
the  resolution  was  admitted.  (8  Wend.  482.)  (8.)  The 
effect  of  the  resolution  can  be  no  more  than  that  of  a  pro- 
test, upon  the  payment;  and  payment  being  made  under 
protest  merely,  does  not  entitle  a  party  to  recoyer  the  amount 
paid,  if  the  claim  was  illegal  (1  Day,  133.  Fleetwood  y. 
The  City  of  New  Tork,  2  Sand/.  475-482.  Trinity  Church 
y.  Mayor  of  New  Torky  10  How.  138.) 

III.  But  if  it  should  be  held  that  there  is  any  force  in  the 
fact  of  the  passage  of  the  resolution,  it  was  incompetent  for 
the  common  council  to  pass  it.  It  was  uUra  vires  and  of 
no  effect.  (1.)  The  common  council  is  not  the  corporation, 
but  merely  it«  agent.  (2.)  The  acts  of  the  common  council 
must  be  strictly  within  the  authority  giyen  by  the  charter, 
in  order  to  bind  the  city.  (3.)  There  is  nothing  in  the  char- 
ter authorizing  the  common  council  to  make  any  agreement 
as  to  the  effect  of  any  payment  of  taxes  to  the  treasurer. 
There  is  no  special  proyision  for  that  purpose,  and  it  can  not 
be  fairly  inferred  from  the  general  enumeration  of  the  powers 
and  duties  of  the  common  council.    Title  fiye  of  the  charter 
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relates  to  ^^  taxes,  fands,  revenae  and  expenditures."  The 
common  cooncil  are  to  examine  and  settle  accountfl,  and 
direct  the  raising  of  money  to  pay  the  same  and  the  expenses 
of  the  city,  ^*  subject  to  the  limitations  and  restrictions  therein 
contained,"  (§  101.)  The  subsequent  sections  show  that 
with  the  collection  of  the  taxes  the  common  council  has 
nothing  whatever  to  do.  The  rolls  with  the  mayor's  warrant 
are  delivered  to  the  treasurer,  and  he  alone  has  the  control 
of  the  collection  of  the  taxes.  See  section  106  «f  above 
title  and  following  sections.  Section  134  provides  just  what 
the  common  council  can  do  in  case  of  such  mistake  or  error 
in  any  tax  or  assessment  as  makes  it  void,  and  all  the  power 
granted  in  such  case  is  to  ^^remit'*  if  uncollected,  or  ^^ refund** 
if  collected. 

IV.  The  plaintiff  has  mistaken  its  remedy.  The  validity 
or  regularity  of  an  assessment  can  not  be  tried  in  a  collateral 
action.  {Chegaray  v.  Mayor^  dtc,  of  New  York,  13  N,  Y, 
Rep,  220,  and  cases  cited  223,  224.)  No  action  will  lie  to 
recover  money  paid  when  jurisdiction  is  admitted,  and  the 
only  question  is  one  of  amount,  or  the  including  an  illegal 
item.     {Ghegaray  v.  Jenkins^  1  Seld,  381.) 

Y.  If  the  assessment  was  erroneous,  or  too  large,  still  the 
plaintiff  has  failed  to  comply  with  the  requirements  of  the 
statute,  in  case  of  a  party  desiring  the  reduction  of  the 
amount  of  an  assessment  or  valuation ;  and  for  this  reason 
can  not  recover.  (1.)  Section  21,  of  chapter  13,  of  part  1, 
of  revised  statutes,  provides  what  shall  be  done  if  a  reduction 
of  valuation  of  real  or  personal  estate  is  desired,  and  this 
section  applies  as  well  to  corporations  as  individuals.  (See 
also  ^  18  of  same  chap,  and  also  §  3,  chap,  536,  Laws  of 
1857.  Ontario  Bank  v.  Bunnell^  10  Wend.  186.)  (2.)  An 
affidavit,  to  be  of  any  effect  under  this  section,  must  be  the 
examination  in  presence  of  and  reduced  to  writing,  and  sworn 
to  before  the  assessors  or  one  of  them.  See  language  of  the 
section.  (§  6,  cA.  536,  ia«;«  0/ 1857.  15  ^Barft.  607.)  The 
only  affidavit  used  in  this  case  was  the  ordinary  statement  or 
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certificate  of  the  financial  officer  of  the  bank  reqtuired  by 
section  2,  of  title  4,  chapter  13,  of  revised  statutes.  (3.)  The 
afiidavit  should  have  been  set  forth  in  the  complaint,  so  that 
the  court  should  see  whether  it  was  sufficient,  or  of  any 
effect. 

YI.  But  aside  from  all  questions  of  remedy,  regularity, 
&C.  it  is  now  submitted  that  the  assessment  was  entirely 
correct  and  legal ;  that  the  fact  of  a  portion  of  the  capital 
stock  of  the  plaintiff  having  been  invested  in  United  States 
stocks  did  not  exempt  it  from  taxation  under  the  laws  of 
this  state  as  they  stood  in  1857  and  1860.  It  is  claimed 
that  the  real  purport,  extent  and  effect  of  the  recent  decision 
of  the  supreme  court  of  the  United  States,  in  the  case  of 
The  People  ex  rel.  The  Bank  of  Commerce  v.  The  Commis^ 
aionera  of  Taxes  of  New  Yorkj  (25  How.  Pr.  Rep,  9,)  has 
been  misapprehended,  and  that  the  judgment  of  the  supreme 
court  of  this  state,  or  rather  the  positions  taken  by  the 
supreme  court  of  this  state  in  the  case  of  The  People  ex  reL 
Bank  of  the  Commonwealth  v.  Commissioners  of  Taxes  of 
New  York,  have  never  been  reviewed  or  controverted  by  the 
court  of  appeals  or  the  United  States  supreme  court.  The 
question  upon  which  the  case  turned  in  the  New  York  supreme 
court,  was  discussed  by  Judge  Denio,  in  his  opinion  delivered 
in  the  court  of  appeals.  (23  N.  T.  Bep.  192.)  The  case 
in  the  supreme  court  is  reported  in  32  Barbour,  509,  but 
was  not  pa8S€id  upon  by  that  court,  and  four  of  the  judges 
are  understood  (says  the  reporter)  to  have  expressed  a  differ-- 
ent  opinion  from  that  stated  by  Judge  Denio«  The  court 
of  appeals  decided  that  United  States  stocks,  whether  owned 
by  individuals  or  corporations,  were  taxable  under  state  laws. 
The  judgment  of  the  court  of  appeals  was  reversed  in  the 
United  States  supreme  court,  but  there  the  question  passed 
upon  by  the  state  supreme  court,  and  discussed  by  Judge 
Denio,  was  not  passed  upon,  and  seems  not  to  have  been 
argued  at  all.  So  it  seems  that  now  the  highest  authority 
we  have  upon  this  question^  of  the  liability  of  bank  stock  or 
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ihe  capital  stock  of  banks  of  this  state  to  taxation,  nnder 
the  laws  of  1857,  regardless  of  what  it  may  have  been  invested 
in,  is  the  decision  of  the  supreme  court  of  this  state.  This 
whole  question  has  been  again  carefully  and  ably  reviewed 
and  passed  upon  in  the  late  case  of  The  People  ex  reL  The 
Bank  of  Commerce  of  New  York  v.  The  Oommiasioners  of 
Taxes,  dc.  of  New  York,  by  Sutherland,  P.  J.  (40  Barb. 
334,)  and  this  court  should  follow  that  decision. 

Strong  &  Mumfordj  for  the  respondent.  I.  The  assess- 
ment of  the  plaintiff,  in  respect  to  the  $100,000  of  United 
States  stocks,  owned  by  it,  and  compelling  it  to  pay  the  tax 
thereon,  was  unauthorized  by,  and  against,  the  law.  The 
recent  decision  of  the  supreme  court  of  the  United  States, 
in  The  People  ex  reL  The  Bank  of  Commerce  v.  The  Com^ 
misaionera  of  Taxes,  dec.  New  York,  is  decisive  of  this  point 
The  assessment  of  the  plaintiff  for  those  stocks,  was  with- 
out jurisdiction  to  do  so,  and  therefore  illegal  and  void ;  and 
may  be  impeached  for  that  cause  in  a  collateral  action. 
{Chegaray  v.  Jenkina,  1  Seld.  381.  The  Chemung  Canal 
Bank  v.  Judaon,  4  id,  259.  Latham  v.  Edgerton^  9  Cowen^ 
229,  and  caaea  cited  under  aecond  point,) 

II.  An  action  against  the  defendant  to  recover  back  the 
amount  unlawfully  collected  of  it  by  the  plaintiff  is  the 
appropriate  legal  remedy.  (In  the  matter  of  Mount  Morris 
Square,  2  Hill,  14,  28,  29.  Albany  and  West  Stockbridge 
R,  R.  Co,  V.  The  Town  of  Canaan,  16  Barb,  244,  248,  249. 
The  People  v.  The  City  of  Rocheater,  21  id,  656,  664,  665. 
Joyner  v.  Third  School  Diatrict  in  Egremont,  3  Cuah,  567. 
Preaton  v.  The  City  of  Boston,  12  Pick,  7,  Boaton  and 
Sandwich  Olaaa  Co,  v.  The  City  of  Boaton,  4  Metcalf,  180. 
George  v.  School  Diatrict  in  Mendon,  6  id,  506.  The  Amea- 
burgh  W,  and  C,  Man,  Co.  v.  Inhabitanta  of  Ameaburghy 
17  Maaa,  R,  461.) 

III.  The  resolution  of  the  common  council  of  the  defend- 
ants, under  and  in  pursuance  of  which  the  money  in  question 

Vol.  XLII.  32 
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was  paid,  that  the  payment  should  not  be  treated  or  regarded 
as  voluntary,  but  as  under  protest  and  after  the  issuing  of  a 
waiTant,  and  a  levy  upon  the  property  of  the  plaintiffs  to 
enforce  such  payment,  precludes  the  defendant  from  object- 
ing that  the  payment  in  question  was  voluntary.  {Brisbane 
V.  DacreSj  5  Taunt,  144.  Boston  and  Sandwich  Glass  Co. 
V.  City  of  Boston,  4  Mete.  187,  188.  Preston  v.  The  City 
of  Boston,  12  Pick,  13.  Clarke  v.  Butcher,  9  Cowen,  684, 
686.  Mowatt  v.  Wright,  1  Wend.  364.)  The  ground  of 
the  defense  is,  in  short,  that  to  allow  a  recovery  in  such  a 
case  would  be  injurious  and  unjust  to  the  party  who  received 
the  money;  and  the  defense  is  allowed  exclusively  for  his 
benefit.  In  this  view  of  the  reasons  for  the  defense,  it  is 
manifestly  competent  for  that  party  to  waive  the  benefit  of 
this  rule  of  law  and  preclude  himself  from  the  defense,  by 
his  agreement.  When  an  agreement  to  that  effect  is  made, 
the  case  is  taken  out  of  the  reasons  for  allowing  the  defense ; 
all  of  them  are  inapplicable.  The  case  is  made  by  the  agree- 
ment precisely  as  if  the  payment  had  in  fact  been  compul- 
sory. Each  of  these  propositions  would  seem  to  be  conclusive. 
IV.  The  power  of  the  common  council  to  pass  the  resolu- 
tion is  unquestionable.  By  the  charter  of  the  city  (Laws 
of  1850,  p.  614,  §  48,)  it  is  provided  that  the  common  council 
^^  shall  have  the  management  and  control  of  the  finances, 
rights  and  interests,  buildings  and  all  property,  real  and  per- 
sonal, belonging  to  the  city,  and  may  make  such  orders  and 
by-laws  relating  to  the  same  as  they  shall  deem  proper  and 
necessary."  This  covers  the  whole  ground ;  and  a  reference 
to  other  parts  of  the  charter  from  which  the  powers  may  be 
deduced  is  unnecessary.  See  Laws  1861,  p.  277,  §  40,  as  to 
the  present  powers  of  the  common  counciL 

James  C.  Smith,  J.  It  appears  by  the  allegations  in  the 
complaint,  that  the  money  which  the  plaintiffs  seek  to  re- 
cover back  in  this-action  was  paid  by  them  with  full  knowl- 
^ge  of  all  the  facts  upon  which  their  present  claim  is  based^ 
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and  that  they  acted  under  no  constraint,  oompuUion  or  duress. 
It  is  a  fflmiliar  doctrine  that,  in  general,  money  paid  in  such 
circa  mstances  can  not  be  recalled. 

The  plaintiffs  do  not  controvert  the  general  rule  above 
stated,  but  they  insist  that  the  defendants  are  precluded  from 
objecting  that  the  payment  in  question  was  voluntary,  by 
reason  of  the  terms  of  a  resolution  adopted  by  their  common 
council,  on  the  faith  of  which  the  plaintiffs  allege  the  pay- 
ment was  made.  The  resolution  is  in  these  words :  '^  Re- 
solved, that  in  case  the  Commercial  Bank  shall  pay  its  tax 
and  assessment  at  any  time  prior  to  the  issuing  of  a  warrant 
for  the  collection  thereof^  such  payment  shall  not  be  treated 
or  regarded  as  a  voluntary  payment,  but  as  a  payment  under 
protest,  and  after  'the  issuing  of  such  warrant  and  a  levy 
upon  its  property  to  enforce  such  payment."  If  there  were 
no  question  as  to  the  power  of  the  common  council  to  bind 
the  corporation,  by  the  resolution  referred  to,  I  should  have 
no  difficulty  in  assenting  to  the  plaintiffs'  position.  The 
rule  that  a  voluntary  payment  can  not  be  recovered  back  is 
intended  solely  for  the  protection  of  the  party  receiving  the 
money,  and  it  is  undoubtedly  competent  for  him  to  waive 
the  benefit  of  the  rule  by  a  valid  agreement  to  that  effect. 
In  Brisbane  v.  Dacres,  (5  Taunt.  143,)  Gibbs,  J.  said: 
"  There  are  many  doubtful  questions  of  law ;  when  they 
arise,  the  defendant  has  an  option,  either  to  litigate  the  ques- 
tion, or  to  submit  to  the  demand,  and  pay  the.  money.  I 
think  that  by  submitting  to  the  demand,  he  that  pays  the 
money  gives  it  to  the  person  to  whom  he  pays  it,  and  makes 
it  his,  and  closes  the  transaction  between  them.  He  who 
receives  it  has  a  right  to  consider  it  as  his  without  dispute ; 
he  spends  it  in  confidence  that  it  is  his;. and.  it  would,  be 
most  mischievous  and  unjust  if  he  who  has  acquiesced  in 
the  right  by  such  voluntary  payment  should  be  at  liberty,  at 
any  time  within  the  statute  of  limitations,*  to  rip  up  the 
matter,  and  recover  back  the  money.  He  who  received  it  is 
not  in  the  same  condition ;  he  has  spent  it  in  the  confidenco 
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it  was  his,  and  perhaps  has  no  means  of  repayment/'  In 
the  case  in  which  the  foregoing  remarks  were  deliv^ed  the 
payment  was  made  without  protest;  but  the  rule  is  also  ap- 
plicable to  those  cases  in  which  a  party,  with  full  knowledge 
of  all  the  facts,  voluntarily  pays  money  in  satisfaction  or 
discharge  of  a  demand  unjustly  made  on  him,  even  though 
he  should  protest,  at  the  time  of  such  payment,  that  he  was 
not  legally  bound  to  pay  the  same.  The  Boston  and  Sand- 
taich  Glass  Co.  v.  The  City  of  Boston^  (4  Mete.  181,)  was  a 
case  of  that  nature.  Dewey,  J.  giving  the  opinion  of  the 
court,  said:  "The  reason  of  the  rule,  and  its  propriety,  are 
quite  obvious,  when  applied  to  a  case  of  payment  upon  a 
mere  demand  of  money,  unaccompanied  with  any  power  or 
authority  to  enforce  such  demand,  except  by  a  suit  at  law. 
In  such  case,  if  the  party  would  resist  an  unjust  demand, 
he  must  do  so  at  the  threshold.  The  parties  treat  with 
each  other  on  equal  terras,  and  if  litigation  is  intended  by 
the  party  of  whom  the  money  is  demanded,  it  should  pre- 
cede payment.  If  it  were  not  so,  the  effect  would  be  to 
leave  the  party  who  pays  the  money  the  privilege  of  select- 
ing his  own  time  and  convenience  for  litigation  ;  delaying  it, 
as  the  case  may  be,  until  the  evidence,  which  the  other  party 
would  have  relied  upon  to  sustain  his  claim,  may  be  lost  by 
lapse  of  time  and  the  various  casualties  to  which  human 
affairs  are  exposed." 

These  considerations  show  the  value  of  the  rule  to  the 
party  receiving  the  money.  They  also  suggest,  in  the  case  at 
bar,  the  importance  of  the  question  whether  the  common 
council  had  authority  to  make  the  agreement  expressed  in 
the  resolution  above  transcribed.  The  resolution  shows,  on 
its  face,  that  the  payment  was  not  compulsory  in  faxA^  and  its 
express  purpose  was  to  waive  the  rule  under  consideration 
and  subject  the  corporation  to  the  mischiefs  which  the  rule  is 
designed  to  prevent.  I  cannot  resist  the  conclusion  that  by 
their  action  in  that  respect  the  common  council  exceeded 
their  rightful  powers. 
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(1.)  It  is  obvious  that  the  inconveDieDces  which  would 
result  from  allowing  voluntary  payments  to  be  recovered 
back,  may  be  much  more  serious  and  hurtful  in  the  case  of 
a  municipal  corporation  than  in  that  of  an  individual,  espe- 
cially when,  as  in  this  case,  the  money  sofight  to  be  recovered 
was  received  by  the  corporation  in  payment  of  a  tax.  The 
corporation  must  necessarily  expend  all  the  moneys  received 
by  tax  during  the  same  fiscal  year  in  which  they  are  received, 
and  if  afterwards  called  on  to  refund,  it  can  only  do  so  by 
imposing  a  new  tax  to  raise  money  for  the  purpose.  Assum- 
ing that  such  tax  would  be  legal,  it  might  work  great  injus- 
tice to  individual  tax  payers,  by  falling  on  those  who  were 
not  residents  or  property  holders  within  the  limits  of  the 
corporation  when  the  moneys  to  be  refunded  were  received 
and  expended.  And,  on  the  other  hand,  as  the  party  demand- 
ing the  money  of  the  corporation  could  choose  his  own  time 
of  doing  so,  and  consequently  of  making  the  new  tax  neces- 
sary, he  might  delay  till  he  had  ceased  to  be  a  tax  payer,  and 
thus  escape  his  share  of  the  deficiency  in  the  original  tax. 
It  seems  to  me  clear  that  in  the  case  before  us,  neither  the 
common  council  nor  the  corporation  whose  agents  they  were, 
had  authority  to  enter  into  an  agreement  which  might  work 
consequences  so  unjust  to  the  individual  tax  payers  of 
the  city. 

(2.)  It  is  no  answer  to  the  position  above  stated,,  to  say 
that  the  same  consequences  might  have  resulted  if  the  tax, 
instead  of  being  paid  volunt-arily  by  the  plaintiflB,  had  been 
collected  by  compulsory  process  of  law.  By  the  charter  of 
the  city,  the  power  of  collecting  and  receiving  taxes  is  vested, 
not  in  the  common  council,  but  exclusively  in  the  city  treas- 
urer, and  collectors  appointed  by  him.  {Laws  of  1850,  ch. 
262,  §§  282,  106.)  The  treasurer  is  chosen  by  the  electors 
of  the  corporation,  (§  9,)  and  the  common  council  are  ex- 
pressly prohibited  from  appointing  any  other  person  to  receive 
taxes,  (§  106.)  The  mode  in  which  taxes  shall  be  collected, 
when  not  paid  voluntarily^  is  specifically  pointed  out^  in  the 
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charter.  The  common  council  have  no  duties  or  powers  in 
connection  therewith,  except  to  cause  the  assessment  roll 
with  warrants  annexed  to  be  delivered  to  the  treasurer.  All 
proceedings  thereunder  are  to  be  taken  by  that  officer  and 
his  appointees.  (Charter ^  §§  108  to  121 ;  Laws  of  1858, 
ch.  80,  p.  158,  §§  5,  6,  7.)  If  the  common  council  had  the 
power  to  collect,  they  could  not  exercise  it  in  any  other  mode 
than  that  prescribed  by  statute.  (5  Barb.  613.  2  Bosw. 
173.  20  K  T.  Sep.  312.)  The  mode  of  collection  pre- 
scribed by  the  charter  is  uniform.  But  if  the  resolution  in 
question  is  upheld,  what  shall  prevent  the  common  council 
from  making  a  special  agreement  with  any  other  tax  payer, 
on  such  terms  as  they  think  proper,  to  induce  him  to  pay  his 
tax  before  the  compulsory  process  provided  by  the  charter 
can  be  resorted  to  ?  Such  a  power  in  their  hands  would 
open  a  wide  door  for  favoritism  and  corruption. 

(3.)  By  the  resolution  in  question,  the  common  council, 
in  order  to  induce  a  tax  payer  to  pay  his  tax  voluntarily, 
surrendered,  as  we  have  seen,  a  valuable  right  of  the  city. 
If  they  had  gone  a  step  further  and  bartered  away  the  money 
of  the  city,  as  for  instance,  if  they  had  agreed  to  allow  inter- 
est, or  to  make  a  deduction  from  the  amount  of  the  tax,  in 
consideration  of  its  payment  in  advance  of  the  issuing  of  a 
waiTant  for  its  collection,  no  argument  would  be  needed  to 
show  the  utter  invalidity  of  their  action.  But  upon  the 
question  of  power  I  do  not  perceive  that  the  case  is  altered 
by  the  circtimstance  that  the  thing  bartered  away  is  a  legal 
right,  instead  of  money  or  a  chattel. 

The  only  part  of  the  charter  to  which  the  plaintiff  has 
called  our  attention,  upon  the  question  of  authority,  is  sec- 
tion 48,  which  provides  that  the  common  council  "shall  have 
the  management  and  control  of  the  finances,  rights  and 
interests,  buildings  and  all  property,  real  and  personal,  be- 
longing to  the  city,  and  may  make  such  rules  and  by-laws 
relating  to  the  same,  as  they  shall  deem  proper  and  neces- 
flafy/'    This  general  provision  does  not  confer  upon  the  com- 
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mon  council  power  to  annnl  or  disregard  the  special  provisions 
of  the  charter^  already  adverted  to^  in  respect  to  the  collec- 
tion and  receipt  of  taxes. 

The  resolution  of  the  common  council  being  unauthorized, 
the  payment  must  be  regarded  as  voluntary.  Those  who 
deal  with  the  agents  of  a  municipal  corporation  must  take 
notice  of  the  restrictions  in  its  charter,  in  respect  to  the 
powers  of  the  corporation  and  its  agents,  and  the  mode  in 
which  such  powers  may  be  exercised,  and  must  see  to  it  that 
the  contracts  on  which  they  rely  are  authorized  by  the  charter. 
(Brady  v.  Mayor  dc,  20  N.  Y.  Rep.  312.)  The  plaintiffs 
are  presumed,  in  law,  to  have  known  when  they  paid  the 
money  voluntarily,  that  the  agreement  which  they  now  set 
up  was  void. 

As  the  common  council  assumed  to  incur  an  obligation 
which  even  the  corporation  was  not  authorized  to  do  by 
agreement^  the  corporation  is  not  made  liable  by  the  fact 
that  it  has  received  the  consideration  for  the  obligation.  A 
corporation  can  not,  by  subsequent  ratification,  make  good 
an  act  of  an  agent  which  it  could  not  have  distinctly  empow- 
ered. {Hodges  v.  Buffalo,  2  Denio,  110.  Halstead  v.  The 
Mayor  dtc,  3  N.  T.  Rep.  430.)  But,  in  fact,  the  question 
of  ratification  does  not  arise.  The  agreement  being  void, 
to  the  knowledge  of  the  plaintiffs,  the  case  is  the  same  as  if 
the  payment  had  been  made  without  the  agreement.  The 
defendants  are  exempt  from  liability  for  the  reason  that  the 
payment  was  voluntary  in  fact,  and  there  is  no  sound  legal 
principle  upon  which  it  can  be  otherwise  treated. 

For  the  reasons  above  expressed,  I  think  the  judgment 
below  should  be  reversed,  and  judgment  entered  for  the  de- 
fendants, on  the  demurrer. 

Welles,  J.  concurred. 

E.  Darwik  Smith,  J.  (dissenting.)  Upon  the  ground 
upon  which  the  decision  is  put  I  can  not  concur  with  my 
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brethen  in  sustaining  the  demurrer  to  the  complaint  in  this 
action.  It  seems  to  me  that  it  carries  the  doctrine  in  respect 
to  voluntary  payments  to  an  unreasonable  extent.  I  agree 
that  no  recovery  can  or  should  be  had  where  payment  is 
freely  made ;  when  it  is  made  upon  a  compromise  of  a  doubt- 
ful or  disputed  claim ;  or  where  all  defense  to  such  claim  is 
waived  or  relinquished  intentionally  or  without  such  com- 
pulsion or  coercion  as  amounts  to  a  species  of  duress  of  the 
person  or  goods.  I  think  the  rule  in  respect  to  such  compul- 
sory payments  as  constitute  an  exception  to  the  doctrine  in 
respect  to  voluntary  payments,  is  correctly  settled  in  Har- 
mony  v.  Bingham,  (2  Kern.  100.) 

The  rule  in  respect  to  what  would  constitute  a  voluntary 
payment,  when  no  recovery  could  be  had  for  the  restoration 
of  money  paid,  or  when  the  payment  would  be  held  compul- 
sory and  a  recovery  allowed,  within  the  case  of  Harmony  v. 
Bingham,  was  doubtless  understood  by  the  plaintiffs  and  by 
the  defendants,  or  by  their  respective  counsel  under  whose 
advice  they  acted,  at  the  time  of  the  payment  of  the  tax  in 
question  in  this  action ;  and  both  parties  doubtless  had  that 
case  before  them  and  understood  its  force,  and  acted  in  refer- 
ence to  the  rule  there  laid  down. 

It  is  apparent,  therefore,  that  the  payment  in  question 
was  not  made  or  received  with  intention  to  waive  the  right 
of  the  plaintiffs  to  test  the  legality  of  the  tax  in  question  by 
subsequent  litigation.  Both  parties  clearly  understood  this, 
and  there  can  be  no  pretense  that  the  payment  was  intended  to 
be  a  voluntary  one,  within  the  rule  which  forbids  a  recovery 
for  such  payment.  The  complaint  states  that  the  plaintiffs 
appeared  before  the  assessors  and  there  insisted  that  they 
were  not  liable  to  be  assessed  and  taxed  for  the  $100,000 
of  the  United  States  securities,  held  by  them  as  part  of  their 
capital ;  and  that  after  the  assessors  had  completed  their  roll, 
including  an  assessment  for  securities,  they  (the  defendants) 
contested  the  question  before  the  common  council  of  the 
city,  and  opposed  the  confirmation  of  such  assessment,  and 
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requested  the  common  council  to  correct  the  same.  It  was 
after  all  this  had  occurred,  and  when  it  was  obviously  well 
known  to  the  common  council  of  the  city  that  the  plaintiffs 
intended  to  litigate  in  the  courts  the  question  of  their  lia- 
bility to  taxation  j»n  such  securities,  that  the  common  coun- 
cil passed  the  resolution  referred  to,  in  which  they  agree  that 
"if  the  bank  will  pay  their  tax  of  $619407,  before  the  time 
for  the  issue  of  the  warrant  for  the  collection  of  city  taxes, 
that  such  payment  shall  not  be  treated  or  regarded  as  a  vol- 
untary payment,  but  as  a  payment  under  protest,  and  after 
the  issuing  of  such  wan'ant  and  a  levy  upon  its  property  to 
enforce  such  payment.''  This  resolution  was  passed  July  24, 
1860,  and  four  days  after — on  the  28th — the  plaintiffs  paid 
their  tax  in  conformity  therewith,  and  before  the  issuing  of  tbo 
warrant  for  its  collection;  which  could  not,  under  the  ])ro- 
visions  of  the  charter,  issue  until  after  the  15th  of  December 
next  thereafter.  It  will  thus  be  seen  that  the  consideration 
for  the  passage  of  such  resolution  was  received  as  stipulated, 
and  was  the  payment  of  the  whole  tax  of  the  bank,  $6,194.07, 
nearly  five  months  before  it  could  be  collected  by  such  a  levy 
under  a  warrant  for  the  collection  thereof,  and  would  unques- 
tionably leave  the  plaintiffs  at  liberty  to  litigate  the  legality 
of  such  tax  so  far  as  the  question  of  voluntary  payment  is 
concerned.  I  can  not  admit  that  a  payment  so  procured, 
made  and  received,  can  fairly  be  considered  voluntary  withm 
the  rule  which  precludes  a  recovery  for  such  payme 


The  rule  that  voluntary  payments  can  not  bt'ree^'cred  is 
clearly  for  the  sole  benefit  of  the  party  rec^pri^g  the  p^i>\* 
ment,  and  it  can  not  be  doubted  that  such  pa^v  ma^  ^kiVe 
the  objection,  before  or  after  suit  brought;  andiit'can  notl^  y. 
denied  that  this  resolution  does  upon  its  face  s,f^\cif>0t^  and 
expressly  waive  such  objection.     It  stipulates 
payment  shall  not  be  treated  or  regarded  as  a  voluntary  pay- 
ment.''    This  is  an  agreement  that  in  any  suit  or  controversy 
about  such  tax  no  sudi  objection  shall  be  taken  or  made 
that  the  same  was  voluntary.     And  it  says  further,  that  such 
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payment  shall  be  treated  and  regarded  as  if  made  upon  a 
levy  of  the  plaintiffs'  property  upon  a  proper  warrant  to 
enforce  such  payment.  This  is  the  stipulation,  and  if  bind- 
ing, it  clearly  precludes  the  defendants  from  urging  in  any 
court  or  place,  or  making  the  objection,  that  such  payment 
was  voluntary.  It  is  a  violation  of  contract  and  of  good 
faith  to  make  such  objection,  and  I  think  it  is  the  duty  of 
the  court  to  hold  the  defendants  estopped  from  so  doing  in 
this  action.  The  answer  to  this  view,  and  which  is  sanc- 
tioned by  the  opinion  of  my  brother  Smith,  is  that  the  com- 
mon council  had  no  power  to  pass  this  resolution ;  that  it 
was  entirely  unauthorized ;  and  that  the  plaintiffs  must  be 
deemed  to  know  that  it  was  of  no  validity,  and  therefore 
their  payment  must  be  regarded  as  voluntary. 

This,  I  think,  is  a  mistaken  view  of  the  question,  and  of 
the  power  of  the  common  council.  It  is  true  that  the  people 
of  the  city  of  Rochester  constitute  the  body  politic  and  cor- 
porate of  such  city ;  but  for  all  substantial  and  practical 
purposes  the  mayor  and  aldermen,  constituting  the  common 
council,  are  the  actual  corporation.  The  common  council  so 
composed  is  the  legislative  authority  of  the  city,  and  repre- 
sent the  city,  in  the  same  sense  that  the  state  legislature 
represents  the  state.  They  are  its  acting  and  speaking  power, 
and  the  only  agency  or  voice  by  which  it  acts,  speaks  and 
contracts  to  bind  itself  or  others. 

By  the  express  provision  of  the  first  section  of  the  charter 
the  inhabitants  are  incorporated  by  the  name  of  the  city  of 
Rochester,  with  all  the  power  conferred  by  the  statutes  of 
this  state  upon  corporations,  as  well  as  those  conferred  by 
the  charter  itself.  By  the  fortieth  section  of  the  charter  it 
is  declared  that  ^^The  common  council  shall  have  the  man- 
agement and  control  of  the  fiscal  and  prudential  affairs  of 
said  city,  and  of  all  property,  real  and  personal,  belonging  to 
the  city,  and  may  make  such  orders  and  by-laws  relating  to 
the  same  as  it  shall  deem  proper  and  necessary.^'     Here  is  an 
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express  power  to  manage  and  control  the  fiscal  and  pniden* 
tial  affairs  of  the  city.  There  is  a  general  power,  designed 
to  give  the  common  council  the  amplest  incidental  power  of 
oversight  and  control  essential  to  the  due  exercise  of  all  the 
special  powers  conferred  by  the  charter,  relating  to  the  finan- 
cial interests  and  affairs  of  the  city.  Corporations,  it  is 
true,  and  this  includes  municipal  corporations  as  well  as 
others,  can  exercise  no  powers  except  such  as  are  expressly 
granted.  But  every  grant  of  power  includes  all  the  legiti- 
mate incidents  of  such  power.  The  common  council  *is  au- 
thorized to  lay  and  levy  taxes  and  assessments.  It  makes 
contracts  for  public  improvements,  and  for  a  great  variety  of 
work  and  service  for  the  city.  Now  as  incident  to  the  exer- 
cise of  all  its  powers  over  public  works  and  public  affairs, 
financial  questions  are  constantly  arising,  as  money  is  to  be 
paid  out  and  expended.  The  common  council  has  a  neces- 
sary incidental  power  over  all  the  questions  growing  out  of 
the  collection  and  expenditure  of  the  public  money.  No 
moneys  can  be  paid  out  of  the  treasury  except  upon  its 
orders,  and  its  control  over  the  moneys  of  the  city  is  full  and 
complete  for  the  purpose  of  executing  the  powers  conferred. 
It  has  necessarily  power  of  control  and  contract  over  all 
the  disputed  questions  which  arise  in  the  affairs  of  the  city 
in  the  collection  and  disbursement  of  the  public  money. 
It  can  settle  a  controversy,  or  it  can  litigate  disputed  ques- 
tions. It  must  decide  how  and  in  what  manner  it  will  settle 
claims  of  the  city  against  individuals,  and  claims  of  indivicl- 
uals  against  the  city.  It  can  not,  of  course,  lawfully  spend 
money  for  other  than  legitimate  city  purposes  and  within 
the  limits  of  the  charter.  (Hodges  v.  City  of  Buffalo, 
2  Denio,  110.)  But  within  the  range  of  such  limits,  it  has 
a  large  and  an  unlimited  discretion,  as  the  sole  legislative 
power  and  authority  of  the  city.  Here  was  a  controversy 
with  the  plaintiffs  in  respect  to  the  question  whether  they 
were  liable  to  be  assessed  and  taxed  on  $100,000  of  United 
States  securities,  held  by  them  as  part  of  their  capital.     It 
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was  a  disputed  and  disputable  question.  It  must  be  settled 
by  agreement  with  the  city,  or  by  litigation.  It  seems  to 
me  that  the  common  council  had  power  to  decide  for  the  city 
whether  it  would  compromise  this  claim  or  litigate  it.  The 
power  to  decide  this  question  was  a  proper  incidental  power, 
to  be  exercised  under  the  general  power  to  control  the  finan- 
cial affairs  of  the  city. 

By  section  117  of  the  charter,  the  common  council  was 
expressly  authorized  in  case  any  mistake  should  be  made  or 
error  committed  in  any  tax  or  assessment  upon  any  prop- 
erty, real  or  personal,  ^Ho  remit  such  assessment  or  the  tax 
based  thereon  if  uncollected,  and  to  refund  the  same  if  col- 
lected." Under  this  section^  the  common  council  could  have 
corrected  the  assessment  in  question  in  this  action,  before  the 
tax  was  collected,  or  refunded  it  after  made.  If  they  could 
do  this  upon  their  own  conviction  that  such  assessment  or 
tax  was  erroneously  imposed,  certainly  they  could  stipulate 
to  submit  the  question  to  the  court  without  suit,  or  to  sub- 
mit, before  payment  or  after  payment,  without  raising  any 
question  aside  from  the  merits.  And  this  is  what  they  have 
agreed.  They  have  stipulated  with  the  plaintiffs  to  litigate 
the  question  in  dispute  upon  the  merits  without  raising  the 
question  whether  the  prepayment  of  the  tax  should  or  should 
not  be  regarded  as  voluntary. 

When  the  common  council  passed  the  resolution  in  ques- 
tion they  knew  that  the  plaintiffs  claimed  that  the  tax  on 
the  $100,000  of  United  States  government  securities  was 
illegal,  and  proposed  to  contest  its  legality  and  to  sue  for  its 
recovery  back ;  and  they  passed  this  resolution  in  order  that 
the  city  might  immediately  receive  said  tax  and  the  plaintiffs 
might  immediately  pay  the  same,  without  affecting  their 
rights  in  such  litigation. 

When  this  suit  was  actually  commenced  the  common 
council  was  the  only  power  to  defend  it.  They  were  under 
no  obligation  to  violate  their  resolution  and  interpose  or  raise 
the  objection  that  such  payment  was  voluntary.     They  were 
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not  bound  to  defend  at  all.  They  might,  if  they  had  become 
satisfied  of  the  justice  of  such  claim,  have  acquiesced  in  it 
and  permitted  the  plaintiffs  to  recover  the  amount  claimed, 
by  default.  If  this  be  so,  and  I  think  there  can  be  no  doubt 
of  it,  certainly  they  might  say  by  resolution,  in  advance  of 
such  payment,  that  they  would  waive  that  particular  defense 
that  such  payment  was  voluntary,  by  stipulating  as  they  did 
that  it  should  not  be  so  regarded  or  treated. 

But  to  go  further;  the  common  council  being  the  only 
power  to  determine  whether  an  action — this  action — to 
recover  the  amount  of  such  tax  should  be  defended  or  not,  it 
could  certainly  stipulate  for  its  own  action  that  no  such 
defense,  as  that  such  payment  was  voluntary,  should  be 
interposed  or  made  by  its  authority.  The  city  attorney,  by 
whom  the  defense  in  the  suit  is  interposed,  is  the  mere  agent 
of  the  common  council.  He  is  appointed  and  removed  by 
them,  and  acts  under  their  authority  and  control.  The  reso- 
lution in  this  view  binds  the  common  council  not  to  make  the 
defense  in  question,  or  authorize  or  allow  it  to  be  interposed. 
It  therefore  controls,  legally  and  lawfully,  the  defense  of  the 
action,  and  the  defendants  are  bound  by  such  stipulation. 
It  merely  waives  a  formality  in  the  prosecution  of  the  suit 
not  connected  with  or  affecting  the  merits  of  the  question  in 
dispute,  and  for  such  stipulation  the  defendants  received  a 
consideration  in  the  prepayment  of  the  tax  and  the  use  of 
the  money  pending  the  litigation,  which  was  obviously  of 
some  advantage  to  the  city,  provided  it  should  ultimately 
prevail  in  the  action. 

The  defense  or  objection  to  the  plaintiffs'  claim  to  recover 
the  amount  of  the  tax  alleged  to  have  been  illegally  imposed, 
being  thus  interposed  solely  upon  the  authority  and  direc- 
tion of  the  common  council,  and  for  which  they  alone  are 
responsible,  I  think  we  should  hold  that  the  common  council 
is  the  principal  in  making  such  defense,  and  is  to  be  treated 
and  regarded  as  though  it  was  the  corporation  in  fact,  and 
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the  defendant  in  the  action,  and  held  precladed  and  estopped 
from  setting  up  a  defense  in  violation  of  its  express  resolu- 
tion and  contract. 

But  if  the  common  council  can  not  be  regarded  as  the 
virtual  defendant  in  this  action,  and  the  city  is  not  therefore 
estopped  from  setting  up  the  defense  that  the  payment  in 
question  was  voluntary  notwithstanding  said  resolution,  then 
I  think  the  defendant,  the  citify  the  body  corporate,  the  whole 
body  of  the  inhabitants,  is  bound  by  its  acts  as  its  or  their 
agents  acting  in  their  behalf  and  for  their  benefit.  As  such 
agents  they  stipulated  that  if  the  plaintiffs  would  pay  them 
the  tax  before  the  warrant  issued,  no  such  defense  as  that  of 
a  voluntary  payment  should  be  made.  The  plaintiffs  paid 
the  tax  accordingly  into  the  city  treasury.  The  city  has  had 
the  money,  and  received  and  obtained  it  four  or  five  months 
in  advance  of  the  time  when  it  could  be  legally  enforced, 
upon  the  inducement  and  representation  held  out  to  the 
plaintiffs  in  the  resolution.  The  city  having  thus  received 
the  consideration  for  the  agreement,  can  not  be  allowed  to 
retain  the  benefit  acquired  by  its  agents  and  disown  and 
disavow  its  part  of  the  bargain.  The  city  has  kept  and 
retained  the  money  that  it  obtained  upon  the  faith  of  such 
resolution,  and  is  bound  by  the  acts  of  its  agents,  as  much 
as  any  private  individual.  It  can  not  keep  the  money  &nd 
cut  off  the  plaintiffs  from  the  benefit  which  they  expected  to 
receive,  and  which  the  defendants'  agents  stipulated  they 
should  receive  for  its  payment  brfore  it  was  legally  due  or 
collectable. 

It  is  well  settled  that  if  a  person,  not  duly  authorized, 
makes  a  contract  on  behalf  of  a  corporation,  and  the  corpo- 
ration takes  and  holds  the  benefit  derived  from  such  contract, 
it  is  estopped  from  denying  the  authority  of  the  agent. 
(The  Episcopal  Charitable  Society  v.  The  Episcopal  Church, 
1  Pick.  372.  Hayioard  v.  The  Pilgrim  Society,  21  id.  270. 
Randall  v.   Van  Vechien,  19  John.  60.    Foster  v.  Essex 
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Bank,  17  Mass.  Rep.  500.  1  Parsons*  on  Cont  139.)  The 
demurrer,  I  thiDk,  should  be  overruled,  and  the  defendants 
allowed  to  answer  on  the  usual  terms. 

Judgment  for  the  defendants,  on  the  demurrer. 

[Monroe  Gbnbbai.  Tbrx,  June  6,  1864.      J.  C.  Smithy   WeUet,  and  JB, 
Darwin  Smithy  Justices.] 
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After  the  defendant  has  answered,  the  plaintiff  may  amend  his  complaint,  of 
course  and  without  costs,  by  stating  the  place  of  trial  to  be  in  a  different 
county  from  that  specified  in  the  complaint  originally  serred. 

THE  plaintiff  commenced  his  action  by  a  summons,  con- 
taining a  notice  that  the  complaint  would  be  filed  in  the 
county  of  New  York.  The  defendant  having  appeared,  the 
plaintiff  served  the  defendant  with  a  complaint,  stating  the 
place  of  trial  to  be  in  the  county  of  New  York.  The  defend- 
ant having  answered,  the  plaintiff  served  an  amended  com- 
plaint, stating  the  place  of  trial  to  be  in  the  county  of  Oneida. 
The  defendant  now  moved  to  set  aside  the  amended  complaint 
for  irresrularitv. 

A.  S.  Van  Duzer,  for  the  motion,  insisted  that  the  place 
of  trial  was  fixed  by  the  summons  and  complaint ;  and  could 
not  be  changed  except  on  motion.  (Bangs  v.  Selden,  13 
How,  163.)  The  code,  §  126,  expressly  provides  how  the 
place  of  trial  shall  be  changed,  viz.  "by  order  of  the  court." 
A  plaintiff  has  no  more  right  to  change  the  place  of  trial  by 
merely  amending  his  complaint  than  the  court  would  have 
power  at  any  stage  of  the  cause  to  change  it  on  a  motion  to 
amend^  instead  of  a  motion  under  section  126.     Section  172 
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has  always  been  regarded  with  some  qualifications  and  re- 
strictions. (3  Code  Rep.  189.  6  How,  321.  1  Code  Sep. 
[N.  S.]  318.) 

Charles  Tract/y  contra.  The  statement  of  the  place  of 
trial  is  part  of  the  complaint,  (Codey  §  142,)  and  therefore 
is  amendable,  of  course.  The  former  general  rules  of  court, 
authorizing  amendments  of  course,  are  incorporated  into  the 
code.     (Rules,  1790,  No.  8;  1830,  No.  23;  1837,  No.  24; 

1847,  No.  22.  Code,  §  172.  Code  of  1848,  §  109.)  Those 
rules  were  held  to  allow  an  amendment  of  the  declaration  by 
change  of  venue,  {Wakeman  v.  Sprague,  7  Cowen,  164, 
165,  166 ;  Hitchcock  ads.  Post,  1  Wend.  16,)  and  the  code 
was  designed  to  continue  that  practice.  The  notice  in  the 
summons,  of  the  place  where  the  complaint  will  be  filed,  was 
first  required  in  1849,  and  not  being  in  the  <#'iginal  code  of 

1848,  (§  109,)  this  change  in  the  form  of  the  summons  does 
not  affect  the  right  to  amend  the  complaint,  given  by  the 
code  in  1848,  and  still  in  force  without  change.  After 
appearance  and  answer,  the  summons  is  of  no  importance. 

By  the  Court,  Geo.  G.  Barnard,  J.  The  plaintiff  had 
a  right  so  to  amend  his  complaint,  of  course,  and  without 
costs. 

Motion  denied. 

[Nbw  Tokk  Spbciai.  Tbbx,  August  9, 1864.    Oio.  G.  Barnard,  JusMce.] 
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The  amount  of  property  to  be  seised  by  the  Bheriff,  npon  an  attachment,  Is 
within  the  ezerdse  of  a  sound  discretion  by  him ;  and  he  is  responsible  to 
both  parties  for  the  exercise  of  a  sound  and  reasonable  discretion  in  per- 
forming his  duty. 

The  plaintiff  has  no  right  to  dictate  the  extent  of  the  levy,  any  more  than 
th^  defendant  has  to  limit  It.  The  plaintiff  can  only  point  out  the  prop- 
erty to  the  sheriff,  and  require  a  levy  upon  so  much  as  will  be  suf&dent. 

In  an  attachment  suit  the  plaintiff  can  not  affect  real  estate  belonging  to  the 
defendant  by  filing  a  notice  of  the  pendency  of  the  acUon  and  including 
therein  premises  not  seised  by  the  sheriff  under  the  attachment. 

The  noUoe  affects  only  those  lands  which  the  sheriff  has  attached,  and  Is  In- 
operative as  to  all  other  lands  included  therein. 

APPEAL,  by  the  plaintiff,  from  an  order  made  at  a  spe- 
cial term,  directing  a  notice  of  the  pendency  of  the 
action  to  be  taken  from  the  files.  The  action  is  for  the  re- 
covery of  money,  and  an  attachment  was  issned  therein 
against  the  defendant  as  a  non-resident  debtor.  The  notice 
described  the  premises  which  the  plaintiff  seeks  to  have 
subjected  to  his  attachment,  and  included  a  large  amount  of 
real  estate  not  seized  by  the  sheriff  under  the  warrant  of 
attachment.  It  was  admitted  on  .the  argument  that  the 
sheriff  bad  returned  upon  the  warrant  the  real  estate  which 
he  bad  levied  upon  by  a  specific  description: 

By  the  Courts  Lsonabd,  J.  The  right  to  file  a  notice  of 
the  pendency  of  the  action  is  expressly  given  by  section  132 
of  the  code,  whenever  a  warrant  of  attachment  has  been 
issned  intended  to  affect  real  estate ;  but  the  notice  must  de- 
scribe the  property  affected  thereby,  and  state  the  names  of 
the  parties  and  the  object  of  the  action.  It  is  the  duty  of 
the  sheriff  to  attach  so  much  of  the  property  of  the  defend* 
ant  as  will  be  sufficient  to  satisfy  the  plaintiff's  demand  with 
costs  and  expenses.  The  amount  of  the  demand  must  be 
stated  in  the  warrant,  in  conformity  with  the  complaint. 

In  this  case  the  sheriff  has  levied  on  so  much  as  he  con- 
sidered sufficient.    The  extent  of  the  seizure  was  within  the 
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exercise  of  a  sound  discretion  by  the  sheriff.  If  his  levy 
vas  excessive,  the  defendant  might  complain,  and  if  insuffi- 
cient, the  plaintiff.  He  is  responsible  to  both  parties  for  the 
exercise  of  a  sound  and  reasonable  discretion  in  performing 
his  duty.  The  plaintiff  has  no  authority  to  dictate  the 
extent  of  the  levy,  any  more  than  the  defendant  has  to  limit 
it.  The  plaintiff  can  point  out  property  to  the  sheriff,  and 
require  a  levy  upon  so  much  as  will  be  sufficient,  but  the 
sheriff  must  decide  for  himself,  upon  the  responsibility  which 
attaches  to  his  office,  as  to  the  extent  and  sufficiency  of  the 
seizure. 

In  the  present  instance,  the  plaintiff  attempts  to  affect 
real  estate  belonging  to  the  defendant  by  filing  a  notice  of 
the  pendency  of  the  action  and  including  therein  premises 
not  seized  by  the  sheriff  under  the  attachment.  In  my  opin- 
ion, the  notice  affects  only  those  lands  which  the  sheriff  has 
attached,  and  is  inoperative  as  to  all  other  lands  included 
therein. 

The  notice  may  be  oppressive  in  its  operation  upon  the 
defendant,  and  obstruct  him  in  the  enjoyment  of  his  prop- 
erty,  upon  which  no  levy  has  been  made  under  the  attach- 
ment. Such  a  contingency  ought  to  be  prevented.  The 
plaintiff's  attorneys  were  wrong,  perhaps  unintentionally,  in 
including  property  in  the  notice  which  had  not  been  levied 
on  by  the  sheriff. 

The  order  appealed  from  should  be  modified  so  as  to  amend 
the  notice,  by  striking  therefrom  so  much  of  the  premises 
therein  described  as  have  not  been  levied  on  under  the  war- 
rant of  attachment  according  to  the  sheriff's  return  on  the 
warrant,  without  costs. 

[Nbw  Tobk  Obite&al  Tbbx,  September  6,  1864.    Itonard,  CUrk$  and 
SutJitrkmd,  Justioes.] 
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Formerly  it  was  usual  to  grant  alimony,  and  counsel  fees,  in  all  actions  for 
divorce,  brought  by  a  husband  against  his  wife ;  but  of  late  the  rule  has 
been  relaxed,  and  an  allowance  will  not  be  made  where  it  appears  from  the 
aJBdavits  that  the  defendant  lived  a  life  of  prostitution  before  her  marriage ; 
that  the  plaintiff  married  her  in  the  belief  that  she  was  a  virtuous  female ; 
and  that  she  has  been  guilty  of  repeated  adulteries,  since  the  marriage,  and 
has  deserted  him  and  is  living  with  relatives  who  are  able  and  willing  to 
support  her. 

THE  defeDdant  made  a  motion  for  alimony  during  the  pen- 
dency of  an  action  of  divorce  against  her  by  her  husband 
and  for  counsel  fees  to  conduct  her  defense,  stating  that  she 
had  employed  Messrs.  William  C.  Traphagan  and  James  T. 
Brady  as  her  counsel,  and  that  the  plaintiff  was  a  man  of 
wealth  and  leisure,  living  at  the  rate  of  $5000  per  annum. 
The  plaintiff,  in  opposition  to  the  motion,  read  affidavits  by 
which  it  appeared  that  he  first  became  acquainted  with  the 
defendant  on  the  11th  March,  1863,  without  the  usual  in tro* 
duction,  and  was  married  to  her  on  the  8th  of  April,  1863. 
The  plaintiff  further  alleged  that  she  committed  adultery 
with  a  gentleman  of  the  city  of  New  York  on  the  23d,  24th, 
25th,  26th  and  27th  days  of  May,  1864,  and  that  the  plain- 
tiff had  sued  her  for  her  adulteries,  stating  the  places  with 
great  particularity.  The  plaintiff  also  alleged  that  the  de- 
fendant, immediately  after  his  acquaintance  with  her,  in- 
troduced him  to  Mr.  and  Mrs.  F.,  of  Staten  Island ;  Mr. 
F.  being  a  brother-in-law  and  his  wife  a  sister  of  the  de- 
fendant ;  that  they  vouched  for  the  purity  of  the  defendant 
and  urged  the  plaintiff's, immediate  marriage  with  her.  The 
plaintiff  begged  her  to  defer  it,  whereupon  she  threatened  to 
commit  suicide,  and  at  last  he  yielded,  and  they  were  married 
within  a  month  of  their  acquaintance.  The  plaintiff  alleged 
that  the  defendant  in  May  last  proposed  to  a  gentleman,  a 
former  acquaintance  of  her's,  to  go  on  a  spree  with  her,  and 
on  the  23d  of  May,  1864,  she  left  the  plaintiff  without  his  con- 
sent and  went  to  Boston  via  Springfield,  and  remained  there 
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seyeral  days,  the  gentleman  in  question  having  been  seen  in 
her  apartment  at  a  late  hour  at  night,  he  paying  all  the  bills 
and  advancing  her  $50.  The  plaintiff  states  that  Mrs.  F. 
had  full  knowledge  of  the  trip  in  question,  she  having  accom- 
panied her  sister  to  the  depot  and  was  present  at  their  depart- 
ure, and  that  the  defendant  shortly  after  deserted  him  and 
went  to  live  with  Mr.  and  Mrs.  F.,  who  he  alleges  are  aLle 
and  willing  to  support  her.  Two  letters  of  Mrs.  F.'s  were 
read  on  the  motion ;  one  was  addressed  to  the  plaintiff  in 
which  she  denies  knowing  anything  of  her  whereabouts,  and 
the  other  was  addressed  to  her  sister,  the  defendant,  in  which 
she  refers  to  her  trip  to  Boston  and  says,  '^  dream  of  your 
strawberry  festival,"  '^next  time  we  will  have  cold  cuts  at 
all  hours  if  we  can,"  slang  phrases,  the  plaintiff  alleges,  well 
known  to  the  initiated. 

The  plaintiff  alleged  that  he  had  been  grossly  deceived  by 
the  defendant,  who  pretended  to  be  a  virgin  living  a  virtuous 
life,  and  by  Mr.  and  Mrs.  F.  who  urged  his  marriage ;  that  the 
defendant  was  a  ballet  girl  in  the  New  Bowery  and  other 

theatres  in  New  York,  under  the  name  of  Miss ,  and 

had  lived  a  life  of  prostitution  for  years  past,  all  of  which 
Mr.  and  Mrs.  F.  concealed  from  him. 

.  W.  C.  Traphaga/n,  for  the  motion. 

(7.  Bainhridge  Smithy  opposed. 

Clerke,  J.  said :  Formerly  it  was  usual  to  grant  alimony 
and  counsel  tees  in  all  actions  for  divorce  brought  by  the 
husband  against  his  wife,  but  of  late  the  rule  had  been  re- 
lazed,  and  that  it  would  be  an  outrage  to  grant  an  allowance 
in  such  a  case  as  this. 

Motion  denied. 

[Kbw  Tokk  Bpscial  Tbbx,  October  8, 1864.    Ckth$,  Jiutloe.] 
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The  phtiDtiA,  who  were  bankers  in  the  country,  sent  by  express  to  the 
defendant,  a  bank  in  the  city  of  New  York,  with  which  they  kept  an 
account,  a  sealed  packa^  of  bank  notes,  directed  to  the  cashier  of  the 
defendant  The  package  readied  the  dty,  and  was  dellTered  by  an  em- 
ployee of  the  express  company  to  one  8.  who  was  then,  and  had  been  for 
some  time,  the  assistant  receiring  teller  of  the  bank,  or  acting  as  such, 
and  who  gare  a  receipt  therefor.  The  package  was  handed  to  8.  while  he 
was  at  the  receiving  teller's  desk,  during  the  temporary  absence  of  the 
reodring  teller  t]ierefh>m.  The  package  was  nerer  in  Iket  dellTered  by  8.^ 
to  the  cashier,  and  neither  the  package  nor  its  contents  ever  came  to  the 
hands  of  the  cashier,  or  into  the  possession  of  the  bank. 

Hdd  that  the  bank,  by  placing  8.  behind  the  railing,  and  permitting  him  to 
act  there  as  assistant  receiTing  teller,  presented  or  held  him  out  to  the 
express  agent  as  authorized  to  reodve  the  package,  at  least  for  the  pur- 
pose of  deliyering  it  to  the  cashier ;  that  the  express  agent  had  a  right  to 
assume  that  8.  was  honest,  and  careful,  and  that  he  would  deliver  the 
package  to  the  cashier ;  and  that  he  was  not  bound  to  insist  on  delivering 
die  package  to  the  cashier,  personally. 

Accordingly  hdi  that  the  loss  of  the  money  must  fUl  upon  the  bank,  instead 
of  the  express  company. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  the  sum  of 
$1500,  which  the  plaintiffs  claimed  to  have  deposited  with 
the  defendant,  a  banking  association  doing  business  in  the 
city  of  New  York,  on  the  29th  of  September,  1860.  The 
referee  reported  in  favor  of  the  plaintiffs  for  the  amount 
claimed,  with  interest. 

A,  Prentice^  for  the  appellant. 

John  Totcnsendy  Jr.  for  the  respondents. 

By  the  Court^  Suthebland,  J.  It  would  have  been  better 
if  the  referee  had  found  the  facts  specially  in  this  case,  and 
then  his  conclusion  from  these  facts,  as  to  the  liability  of  the 
defendant. 

The  referee  found  as  a  fact,  that  the  plaintiffi,  on  or  about 
the  29  th  day  of  September,  1860,  deposited  with  the  defend- 
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ant  $1500,  bat  it  is  evident  on  looking  into  the  case,  that 
-we  should  look  upon  this  finding  rather  as  a  conclusion  of 
law  from  the  facts  established  by  the  evidence.  The  Tacts, 
however,  in  my  view  of  the  case,  upon  which  the  question 
of  liability  depends,  are  so  few  and  free  from  dispute,  that 
it  is  hardly  worth  while  to  send  the  case  back  for  more  special 
findings. 

What  are  these  facts  ?  The  plaintiffs,  who  were  bankers, 
«t  Phelps,  in  Ontario  county,  kept  an  account  with  the  de- 
fendant The  Artisans'  Bank  in  the  city  of  New  York,  and 
on  the  28th  day  of  September,  1860,  sent  by  the  American 
Express  Company  to  the  defendant  a  sealed  package  pf  bank 
notes,  amounting  to  $1500,  superscribed  or  directed  '^B.  A. 
Tooker,  cashier  of  the  Artisans'  Bank,  New  York."  The 
next  day  (the  29th  of  September,  I860,)  the  package  was 
delivered  by  an  employee  of  the  express  company  (whose 
business  it  had  been  for  many  years  to  deliver  packages  for 
the  express  company)  to  an  employee  or  clerk  of  the  bank, 
during  banking  or  business  hours,  standing  or  being  behind 
the  railing  in  the  banking  room  or  house,  at  or  near  one  of 
the  openings  in  such  railing.  The  package  was  never  in 
fact  delivered  by  such  employee  of  the  bank  to  R.  A.  Tooker, 
the  cashier  of  the  bank.  Neither  the  package  nor  its  con- 
tents ever  came  to  the  hands  or  desk  of  the  cashier ;  nor  did 
the  money  ever  go  into  the  till  or  vault  of  the  bank.  The 
package  was  either  lost,  or  its  contents  misappropriated,  after 
the  package  was  received  by  the  employee  of  the  bank.  The 
evidence  conclusively  shows  that  the  package  was  delivered 
by  the  employee  of  the  express  company  to  one  B.  M.  Shot- 
well,  who  was  then  and  had  been  for  some  time  the  assistant 
receiving  teller  of  the  bank,  or  acting  as  such,  and  that  the 
express  agent  took  Shotwell's  receipt  therefor ;  and  the  evi- 
dence tends  almost  exclusively  to  show,  as  I  assume,  that  the 
package  was  handed  to  Shotwell  while  he  was  at  the  receiv- 
ing teller's  desk  during  the  temporary  absence  of  the  receiving 
teller  from  his  desk.     I  think  the  evidence  also  shows,  and  I 
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assume,  that  when  the  package  was  handed  to  Shotwell,  the 
cashier  was  in  the  hanking  room  or  house,  prohahly  at  his 
own  desk,  and  that  the  employee  of  the  express  company  did 
not  inquire  or  look  for  him.  The  plaintiffs  proved,  under 
objection  and  exception  by  the  defendaht,  that  previously, 
on  the  22d  day  of  September,  the  same  employee  of  the 
express  company  delivered  a  package  of  money  from  the 
plaintiffs  to  Shotwell,  and  took  his  receipt  therefor,  in  the 
same  manner  that  he  delivered  the  package  on  the  29th  of 
September,  and  that  the  plaintiib  received  credit  for  the 
package  so  delivered  on  the  22d  of  September.  The  plain- 
tiffs also  proved,  under  objection  and  exception  by  the  de- 
fendant, that  express  agents  were  in  the  habit  of  depositing 
packages  at  the  receiving  teller's  desk;  and  it  was  shown 
without  objection  that  the  receiving  teller  sometimes  received 
and  receipted  packages  addressed  to  the  cashier,  and  that  the 
xeceiving  teller  had  several  times  received  packages  by  ex- 
press from  the  hands  of  Shotwell ;  and  it  was  also  shown 
that  the  duties  of  Shotwell  were  to  assist  the  receiving  teller 
in  making  up  exchanges  and  going  to  the  clearing  house, 
and  in  taking  deposits  and  in  receiving  packages  of  money, 
specie  or  any  thing  else ;  and  that,  in  the  absence  of  the 
receiving  teller,  he  attended  to  his  entire  duties. 
"  Now,  on  these  facts,  what  is  the  question  upon  which  the 
liability  or  obligation  of  the  defendant  to  account  to  the 
plaintiffs  for  the  package  delivered  to  Shotwell  on  the  29th 
of  September  depends  ?  Plainly,  I  think,  whether  the  em- 
ployee of  the  express  company  was  or  was  not  justified  in 
assuming  that  he  was  authorized  to  deliver  the  package  to 
Shotwell  for  the  cashier.  If  the  employee  of  the  express 
company  was  justified  in  thus  assuming,  then  he  was  not  in 
fault,  and  the  defendant  must  bear  the  loss,  and  the  plain- 
tiffs had  a  right  to  recover  in  this  action.  If  he  was  not 
justified  in  thus  assuming,  then  he  was  in  fault,  and  the 
express  company,  whose  agent  he  was,  must  bear  the  loss, 
Mid  the  plaintiffs  had  not  a  right  to  recover  in  this  action. 
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KTo  doubt  a  delivery  to  the  cashier  would  have  been  a  deliv- 
ery to  the  bank,  bat  the  question  is  not  wheth^  the  package 
was  in  ieuit  delivered  to  the  cashier  or  to  the  bank,  or  whether 
Shotwell  was  in  fact  authorized  by  the  bank  to  receive  and 
receipt  the  package,  but  whether  Shotwell  was  held  out  by 
the  bank  as  authorized  to  receive  and  receipt  the  package, 
and  deliver  it  to  the  cashier. 

After  this  statement  of  the  facts  and  of  the  question  in 
the  case,  az^ument  can  hardly  be  necessary  to  show  that  the 
bank  should  bear  the  loss,  and  that  the  judgment  should  be 
affirmed.  The  bank,  by  placing  Shotwell  behind  the  railing 
and  permitting  him  to  act  there,  as  assistant  receiving  teller, 
*  presented  oY  held  him  out  to  the  express  agent  as  authorized 
to  receive  the  package,  at  least  for  the  purpose  of  delivering 
it  to  the  cashier.  It  is  easy  to  see  that  the  convenience  of 
banking  institutions  as  well  as  of  the  public  would  be  likely 
soon  to  establish  the  usage  of  delivering  letters,  and  even 
packages  of  money,  for  the  cashier,  at  one  of  the  business 
openings  in  the  railing,  most  likely  at  the  receiving  teller's 
desk  or  opening.  In  this  case  it  would  not  be  reasonable  to 
require  that  the  express  agent,  to  free  himself  from  n^li- 
gence,  should  have  insisted  upon  seeing  the  cashier,  and 
delivering  the  package  to  him  personally. 

The  express  agent  had  a  right,  I  think,  to  assume  that 
Shotwell  was  honest  and  careful,  and  that  he  would  deliver 
the  package  to  the  cashier. 

The  question  in  the  case  being  one  of  conduct  rather  than 
of  contract,  I  think  the  evidence,  as  to  the  habit  or  usage 
of  delivering  packages  at  the  receiving  teller's  desk,  and  as 
to  the  delivery  of  a  package  to  Shotwell,  on  a  previous  occa- 
sion, which  was  received  by  the  bank,  was  admissible.  I  do 
Tiot  think  that  this  evidence  was  necessary  to  show  the  de* 
fondant's  liability ;  but  I  think  it  was  pertinent,  for  it  tended 
to  show  that  the  defendant  had  held  Shotwell  out  to  the 
public  as  authorized  to  receive  letters  or  packages  addressed 
to  the  cashier,  for  the  purpose  of  delivery  to  him. 
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The  case  of  Ruaeell  r.  The  Hudson  River  B.  JR.  Company, 
(17  N,  T.  Rep.  134,)  shows  that  the  defendant's  exceptions 
to  the  admission  of  the  entries  in  the  books  of  the  express 
company  were  not  well  taken.  * 

My  conclusion  is  that  the  judgment  should  be  affirmed^ 
with  costs. 

[Nbw  Yobk  Gbitebal  Tbbx,  NoTamber  7, 1864.  Lecnard^  CkrU  and  Suik' 
§rimdj  Jostioes.] 


O'Reilly  vs.  Good. 

Wlien  the  plaintiff,  in  an  action  to  recorer  the  posseuion  of  personal  prop« 
erty,  alleged  in  an  affidaTit  made  by  him  for  the  purpose  of  obtaining  an 
immediate  delivery,  "  that  the  property  had  not  been  taken  for  a  tax, 
assessment  or  fine,  pnrsaant  to  a  statute,"  dtc.  and  on  a  motion  to  set 
aside  the  proceedings,  affidarits  of  the  collector  and  deputy  collector  of 
taxes  were  read,  stating  positiYely  that  the  property  was  taken  for  an 
assessment,  or  tax,*  under  the  act  of  congress,  a  copy  of  the  warrant  under 
which  the  property  was  taken  being  annexed ;  Hdd  that  the  allegation  in 
the  plaintiff's  affidavit  oujght  not  to  be  viewed  as  at  all  discrediting  or 
impeaching  the  affidavits  of  the  collector  and  deputy  collector ;  but  that 
the  court  should  assume  that  the  plaintiff  made  his  affidavit  in  ignorance 
of  the  fact  that  the  property  had  been  taken  for  a  tax. 

Property  seised  for  a  tax  under  an  act  of  congress,  and  under  a  warrant 
regular  on  its  face,  can  not  be  replevied. 

A  party  whose  property  has  been  thus  seised  can,  if  he  deems  the  act  of 
congress  unconstitutional,  or  the  assessment  proceedings  irregular,  have 
the  question  determined  in  an  action  or  proceeding  to  recover  damages, 
merely.    Per  Suthsblavd,  J. 

Where  property  has  been  improperly  taken  out  of  the  hands  of  the  party  in 
possession,  tn  an  action  In  the  nature  of  replevin,  the  remedy  of  such 
party  Is  to  move  to  set  aside  the  proceedings  to  obtain  an  immediate 
delivery ;  the  affidavit  for  obtaining  a  delivery,  and  the  requisition  indorsed 
thereon,  being  in  the  nature  of  process. 

APPEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  set  aside  the  plaintiff's  proceedings  to  obtain 
the  immediate  delivery  of  personal  property.  The  action 
was  in  the  nature  of  the  former  action  of  replevin^  brought 


§22  CASES  IN  THE  SUIREME  QQURT. 


O'Reilly  v.  Qood. 


under  the  provisions  of  the  code^  to  recover  the  possession  of 
property.  The  affidavit  of  the  plaintiff,  made  by  him  under 
section  207  of  the  code,  stated  "  that  the  said  property  has 
not  been  taken  for  a  tax,  assessment  or  fine,  pursuant  to  a 
statute,"  &c.  as  required  by  the  fourth  subdivision  of  that  sec- 
tion. The  motion  to  set  aside  the  proceedings  was  founded 
upon  affidavits  of  the  collector  and  deputy  collector  of  taxes, 
stating  in  positive  terms  that  the  property  was  taken  for  an 
assessment  or  tax  under  an  -act  of  congress ;  and  to  the 
affidavit  of  the  deputy  collector  was  annexed  a  copy  of  the 
warrant  under  and  by  virtue  of  which  he  distrained  and  took 
the  pro|Jerty. 

By  the  Oourt^  Sutherland,  J.  Probably  we  should 
assume  that  the  plaintiff  made  the  affidavit  for  the  delivery 
of  the  property  under  section  207  of  the  code,  in  ignorance 
of  the  fact  that  it  had  been  taken  for  a  tax  under  the  revenue 
act  of  congress ;  but  whether  that  was  so  or  not,  the  affida- 
vits of  the  collector  and  of  the  deputy  collector  on  which  the 
motion  to  set  aside  the  proceedings  for  the  delivery  was  made 
at  special  term,  showed  conclusively  that  the  property  was 
taken  by  the  defendant  under  a  warrant,  regular  on  its  face, 
for  a  tax  under  the  act  of  congress ;  and  there  was  nothing 
before  the  justice  who  heard  the  motion  at  special  term  tend- 
ing to  show  the  contrary,  except  the  allegation  in  the  said 
affidavit  of  the  plaintiff,  under  section  207  of  the  code,  in 
the  usual  printed  form ;  such  allegation  being  'Hhat  the  said 
property  has  not  been  taken  for  a  tax,  assessment  or  fine, 
pursuant  to  a  statute,"  &c. 

It  is  plain  that  this  allegation  in  the  plaintiff's  preliminary 
affidavit,  made  for  the  mere  purpose  of  obtaining  an  imme- 
diate delivery  of  the  property,  ought  not  to  be  viewed  as  at 
all  discrediting  or  impeaching  the  affidavits  of  the  collector 
and  deputy  collector  upon  which  the  motion  was  made, 
stating  positively  that  the  property  was  taken  for  an  assess- 
ment or  tax,  under  the  act  of  congress ;  the  deputy  annexing 
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to  his  affidavit  a  copy  of  the  warrant  under  and  hy  which  he 
distrained  and  took  the  property. 

I  think  the  justice  at  special  term  should  have  assumed 
that  the  plaintiff  made  his  affidavit  for  the  delivery  of  the 
property  in  ignorance  of  the  fact  that  it  had  been  taken  for 
the  tax. 

The  revised  statutes  provided  '4hat  no  replevin  shall  lie 
for  any  property  taken  by  virtue  of  any  warrant  for  the  col- 
lection of  any  tax^  assessment  or  fine,  in  pursuance  of  any 
statute  of  this  state.''     (2  S.  S.  522,  §  4) 

The  code  provides,  that  in  an  action  or  proceeding  in  the 
nature  of  an  action  of  replevin,  when  the  plaintiff  claims  a 
delivery  of  the  property,  an  affidavit  must  be  made  by  him, 
or  in  his  behalf,  showing  among  other  things,  that  the  prop- 
erty ''has  not  been  taken  for  a  tax,  assessment  or  fine,  pur- 
suant to  a  statute,"  &c.     {Code,  §  207,  sub.  4) 

It  is  possible,  and  perhaps  probable,  that  this  code  restric- 
tion upon  the  right  to  obtain  the  immediate  delivery  of  the 
property  was  intended  to  apply  to  property  taken  for  a  tax 
under  either  a  state  or  United  States  statute ;  but  whether 
this  be  so  or  not,  the  constitutional  relation  of  the  state  to 
the  United  States  and  the  most  self-evident  considerations 
of  public  polic^,  at  once  suggest  that  it  will  not  do  to  say, 
that  property  seized  for  a  tfix  under  an  act  of  congress  and 
under  a  warrant,  regular  on  its  face,  can  be  replevied. 

Concede  the  right  to  replevy  in  such  a  case,  and  innumer- 
able replevin  suits  might  delay,  if  not  wholly  defeat,  the  col- 
lection of  the  national  revenue.  (See  the  People  v.  Albany 
C,  F,  7  Wend.  485;  and  eee  also  Slocum  v.  Mayberry, 
2  Wheat.  1 ;  Taylor  v.  Carryl,  20  How.  U.  8.  Sep.  583 ; 
Freeman  v.  Howej  24  id.  450.) 

No  doubt  a  party,  whose  property  has  been  seized  for  a 
tax  under  an  act  of  congress,  and  under  a  warrant  regular 
on  its  face,  if  Jie  deen^s  the  act  unconstitutional,  or  the 
assessment  proceeding  irregular,  can  have  the  question  of 
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constitutionality,  or  of  irregularity,  determined  in  an  action 
or  proceeding  to  recover  damages  merely. 

There  can  be  no  doubt,  I  think,  that  the  defendant's  rem- 
edy was  to  move  to  set  aside  the  proceedings  to  obtain  an 
immediate  delivery  of  the  property.  {See  The  People  v. 
Albany  C.  P.  7  Wend,  supra.)  The  affidavit  and  requisi- 
tion indorsed  thereon  to  obtain  the  immediate  delivery  of  the 
property,  under  sections  207  and  208  of  the  code,  should  be 
considered  in  the  nature  of  process.  If  process  is  used  in  a 
prohibited  way,  or  for  a  pf'ohibited  purpose,  the  remedy 
would  seem  to  be  by  motion  to  set  it  aside.  This  is  the 
remedy  of  ambassadors  where  process  has  been  ill^ally  used 
against  them,  and  it  is  the  remedy  of  witnesses,  if  airested, 
when  protected  by  law  from  arrest 

My  conclusion  is  that  the  order  appealed  from  should  be 
reversed  with  $10  costs,  and  that  the  plaintiff's  proceedings 
to  obtain  the  immediate  delivery  of  the  property  should  be 
set  aside. 

[Nbw  Tobk  Gbnbsal  Tbbx,  NoTember  7, 1S64.    Letmardt  Clarh$  and  SM- 
trUmdt  Justices.] 


j^h  ^47  Williams  and  others  t;^.  Marshall  and  others. 

Although  the  name  of  the  principal  debtor  be  inserted  in  a  bond  as  one  of 
the  obligors,  the  instrnment  need  not  be  subscribed  by  him,  in  order  to 
,        make  it  binding  on  the  sureties  who  do  sign  it. 

The  consideration  in  erery  guaranty  mntft  be  executory ;  that  is,  it  must  be 
for  something  to  be  done ;  otiierwise  it  is  insufficient.  But  where  guaran- 
tors bound  themselyee  to  pay  "  all  daims  for  maps,  books  or  other  publica* 
tions  sold  or  delivered  unto  H.  within  three  months  ft*om  the  date  of  each 
invoice  or  delivery ;"  Held  that  the  language  employed  did  not  import  an 
executed  consideration,  but  evidentiy  referred  to  a  future  invoice  or  de- 
livery. 

Whatever  would  be  sufficient  as  a  consideration  in  the  case  of  any  other 
kind  of  contract,  is  sufficient  in  the  case  of  a  guaranty ;  and  any  act  in 
the  nature  of  a  benefit  to  the  person  who  promises,  or  to  any  other  person 
upon  his  request,  is  sufficient. 
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APPEAL  from  a  judgment  rendered  at  a  special  term,  on 
the  verdict  of  a  jnry.    The  plaintiffs  alleged,  in  their 
complaint,  that  on  the  2d  daj  of  March,  1857,  the  defend- 
ants entered  into  a  certain  contract  of  guaranty,  whereby 
they  agreed  with  certain  persons  then  doing  business  under 
the  firm  name  of  J.  H.  Colton  &  Co.,  that  if  the  latter 
would  sell  and  deliver  maps,  books,  or  other  publications  to 
one  William  H.  Hadley,  for  which  said  books,  maps,  &c. 
said  Hadley  should  not  pay  within  three  months  from  the 
date  of  each  invoice  or  delivery,  the  defendants  would  pay, 
and  that  thereupon  the  defendants,  delivered  said  agreement 
to  said  ''J.  H.  Colton  &  Co."    The  plaintiffs  further  alleged 
that  thereafter,  to  wit,  between  the  said  2d  day  of  March, 
1857,  and  the  8th  day  of  July,  in  said  year,  the  said  '' J.  H. 
Colton  &  Co.,''  on  the  faith  of  said  guaranty,  sold  and  deliv- 
ered to  said  Hadley,  maps,  books,  and  other  publications, 
amounting  in  the  aggregate  to  the  sum  of  $348.51.     That  said 
Hadley  had  paid,  on  account  of  said  sales,  the  sum  of  $153.51, 
and  no  more ;  that  the  sum  of  $194,  the  balance  of  said 
account,  had  been  demanded  of  said  Hadley,  by  said  *^  J.  H. 
Colton  &  Co.,"  and  by  the  plaintiffs,  and  payment  thereof  was 
refused.  The  plaintiffs  further  alleged  that  after  the  sale  afore- 
said, and  on  or  about  the  7th  day  of  October,  in  the  year 
1857,'  said  '^  J.  H.  Colton  &  Co."  executed  and  delivered  a 
general  assignment  of  all  their  property,  real  and  personal, 
including  the  demand  aforesaid,  to  the  plaintiffs,  who  accept- 
ed the  same.    The  plaintiffs  prayed  judgment  for  the  sum 
of  $190,  with  interest 

A.  P.  Marshall  was  the  only  defendant  who  answered. 
He  admitted  the  execution  of  a  bond  similar  to  that  set  forth 
in  the  complaint,  but  denied  that  J.  H.  Colton  &  Co.  ever 
sold  to  Hadley  the  goods  and  chattels  to  the  amount  in  the 
complaint  alleged,  or  to  any  amount  whatever,  over  and 
above  what  were  paid  for  by  Hadley  within  the  time  limited 
for  such  payment  in  the  condition  ef  said  bond  or  contract 
of  guaranty.    The  defendant  denied  the  other  matters  set 
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forth  in  the  complaint.  And  for  a  further,  separate  and 
distinct  defense,  the  defendant  alleged  and  charged  that 
after  making  the  contract  of  guaranty  in  the  complaint  set 
forth,  aod  on  or  about  the  25th  day  of  September,  1857,  the 
said  J.  H.  Colton  &  Co.  for  a  good  and  valuable  considera- 
tion, entered  into  an  agreement  and  contract  in  writing  with 
said  William  H.  Hadley,  whereby  said  J.  H.  Colton  &  Co. 
agreed  to  extend,  and  did  extend,  the  time,  and  give  day  of 
payment  to  said  Hadley,  for  all  moneys  due  or  owing  from 
him  to  said  Colton  &  Co.  includiDg  the  demand  set  forth  in 
the  complaint,  for  the  space  of  one  month,  that  is  to  say,  from 
about  the  Ist  of  October,  1857,  to  about  the  1st  of  Novem- 
ber, 1857 ;  that  said  contract  was  valid  and  binding  upon 
Colton  &  Co.  and  prohibited  them  from  oomnMucing  any 
action  thereon,  or  otherwise  enforcing  the  payment  for  goods 
by  said  Hadley,  and  that  at  the  time  of  said  contract,  and 
at  the  time  the  demand  of  Colton  &  Co.  mentioned  in  the 
complaint  became  due  and  payable,  Hadley  was  solvent  and 
abundantly  able  to  pay  the  said  claim ;  that  said  contract 
was  made  without  the  knowledge  or  consent  of  the  defend- 
ant ;  and  that  in  consequence  therex)f  he  was  deprived  of  the 
ability  to  indemnify  and  secure  himself  against  responsibility 
on  account  of  the  failure  of  Hadley  to  pay  said  claim ;  and 
that  said  contract  to  extend  time  of  payment  had  reference 
to  the  same  claim  and  demand  set  forth  in  the  complaint 

On  the  trial,  at  the  circuit,  the  counsel  for  the  plaintiff 
put  in  evidence  the  following  instrument,  signed  by  Marshall 
&  Peverly,  dated  March  2,  1857;  also  the  written  admissidh 
of  the  defendant's  attorneys,  that  the  same  was  duly  executed 
and  delivered : 

"  Know  all  men  by  these  presents :  That  we,  William  H. 
Hadley  of  Milwaukee,  state  of  Wisconsin,  as  principal,  and 
A.  P.  Marshall  and  Thomas  E.  Peverly,  of  the  same  place, 
as  securities,  are  held  and  firmly  bound  unto  J.  H.  Colton  & 
Co.  of  New  York  city,  in  the  sum  of  one  thousand  dollars 
lawful  money  of  the  U.  S.  of  America^  to  be  paid  to  the 
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above  named  J.  H.  Colton  &  Co.  or  their  legal  representa- 
tives, for  which  payment  well  and  truly  to  be  made,  we  bind 
ourselves  and  our  heirs,  executors,  administrators  and  assigns, 
firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the 
second  day  of  March,  one  thousand  eight  hundred  and  fifty- 
seven. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
said  William  H.  Hadley,  his  heirs,  executors,  administrators 
or  assigns,  shall  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  J.  H.  Colton  &  Co.  or  their  legal  representatives,  all 
claims  for  maps,  books  or  other  publications  sold  or  delivered 
unto  the  above  named  Wm.  H.  Hadley,  within  three  months 
from  the  date  of  each  invoice  or  delivery,  together  with  all 
necessary  expenses  incurred  in  collection  of  the  same ;  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

(Signed)  A.  P.  Marshall:     [l.  s.] 

Thos.  E.  Peverly.  [l.  s.]  " 

The  counsel  for  the  defendant  objected  to  the  admission  of 
the  bond,  on  the  ground  that  it  was  incomplete.  It  purport- 
ed to  be  a  bond  of  W.  H.  Hadley  with  the  other  parties, 
Marshall  and  I'everly,  and  it  had  never  been  executed  by 
Hadley.  It  was  a  joint  bond,  but  not  a  joint  and  several 
bond.  He  further  objected  to  it  on  the  ground  that  the  bond 
purported  to  be  for  a  past  debt,  and  not  for  a  future  delivery 
of  goods.        t 

The  plaintiff  proved  »the  delivery  of  several  bills  of  goods 
to  Hadley,  on  the  faith  of  this  instrument,  prior  to  Septem- 
ber, 1857.  In  that  month  he  wrote  to  Colton  &  Co.  ad- 
mitting that  they  had  a  charge  of  $143.45  against  him, 
which,  according  to  agreement,  would  be  due  on  the  1st  of 
October,  and  another,  of  $74.41,  which  would  become  due 
October  8,  and  asking  for  a  month's  extension  of  the  time 
of  payment  Colton  &  Co.  granted  the  extension,  but  with 
an  exhortation  to  Hadley  ^^to  be  prompt." 

At  the  close  of  the  testimony,  the  defendant's  counsel 


; 
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moved  to  diftmisB  the  complaiDty  which  motion  waa  denied 
and  exception  taken.  The  conrt  directed  the  joiy  to  find  a 
verdict  for  the  plaintiflb,  for  the  amount  of  their  daim,  with 
interest ;  and  they  found  accordingly. 

A.  K.  Hadleyj  for  the  appellant. 

P.  T.  Cutler  and  F.  F.  HyaU,  for  the  respondents. 

By  the  Court,  Clebke,  J.  I.  It  is  objected,  that,  because 
in  the  body  of  the  instrument  in  question  the  name  of  the 
principal  is  inserted  as  one  of  the  obligors,  it  ought  to  have 
been  subscribed  by  him,  in  order  to  make  it  binding  on  the 
sureties.  The  omission  of  the  principal  to  sign^the  instru- 
ment operates  in  no  respect  prejudicially  to  the  latter.  In 
the  recital,  they  declare  that  they  contract  as  sureties,  and 
that  William  H.  Hadley  is  principal;  so  that  if  he  had 
signed  it,  his  relation  to  them,  or  to  the  vendor  of  the  goods, 
would  be,  in  no  degree,  different  from  what  it  now  is.  In 
either  case  they  would  be  only  liable  conditionally ;  that  is, 
in  case  Hadley  failed  to  pay  for  the  goods  to  be  sold  or  de- 
livered to  him  by  the  plaintiffs.  This  being*  the  case,  there 
can  be  no  valid  reason  why  the  instrument  should  be  deemed 
void.  It  has  never  bem  successfully  claimed,  even  'if  there 
were  a  hundred  names  recited  as  obligors  in  the  body  of  the 
instrument,  and  some  of  them  failed  to  subscribe  to  it,  that 
therefore- those  who  did  sign  it  were  exonerated  from  liability. 

II.  The  instrument  states  that  the  obligees  shall  be  liable 
for  goods  sold  or  delivered  unto  Hadley,  instead  of  to  be  sold 
or  delivered.  Undoubtedly  the  consideration  in  every  guar- 
anty  must  be  executory — that  is,  it  must  be  for  something 
to  be  done ;  otherwise,  it  is  insufficient.  But  the  language 
employed  in  this  instrument  does  not  import  the  past  tense. 
The  guarantors  bind  themselves  for  all  claims  for  maps, 
books  or  other  publications  sold  or  delivered  unto  Hadley, 
within  three  months  from  the  date  of  invoice  or  delivery, 
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&c.  evidently  referring  to  a  future  invoice  or  delivery.  Be- 
BideSy  the  plaintiffs^  in  proving  the  delivery  of  the  goods  to 
the  principal,  showed  that  they  were  delivered  after  the  execu- 
tion of  the  guaranty,  and  in  consequence  of  it. 

III.  It  was  objected,  also,  that  it  does  not  appear  that  the 
consideration  moved  to  the  guarantors — that  it  was  solely 
to  the  principal ;  as  all  elementary  writers  on  this  relation 
of  principal  and  agent  say,  whatever  would  be  sufficient 
as  a  consideration  in  the  case  of  any  other  kind  of  contract 
is  sufficient  in  the  case  of  a  guaranty ;  and  any  act  in  the 
nature  of  a  benefit  to  the  person  who  promises,  or  to  any 
other  person  upon  his  request,  is  sufficient. 

As  I  deem  the  consideration  expressed  in  this  instrument 
sufficient,  it  is  not  necessary  to  consider  whether  it  is  a  sealed 
agreement.  Regarding  it  as  a  simple  contract  of  surety^  the 
coDsideration  is  sufficient ;  if  insufficient,  it  would  have  been 
proper  to  inquire  whether  it  was  a  sealed  agreement,  as  it  is 
well  established  that  such  an  instrument  is  not  within  the 
statute  of  frauds,  requiring  the  consideration  to  be  expressed. 
The  seal  imports  a  consideration. 

lY.  As  to  the  point  that  the  sureties  were  released  by  ex- 
tending the  time  of  payment  to  the  principal,  it  is  clear,  that 
no  extension  was  agreed  upon  finally  by  the  creditor  and  the 
principal.  The  latter,  indeed,  asked  further  time  and  the 
former  offered  to  grant  it  on  certain  conditions,  which  were 
refused,  and  the  offer  was  rejected. 

The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Tosk  Qbitbsal  Txsx,  NoTember  7,  1864.    Ltonard,  Cl$rk$  and 
SuUUHimd,  Jvuticet.]      t 
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Thb  People  on  the  relation  of  Catherine  LawBon  vs, 

HcCaffrey. 

ff 

If  a  husband  is  in  fact  the  tenant  of  premises,  and  has  been  remoTed  from 
the  possession  by  summary  proceedings  under  the  statute,  for  the  non- 
payment of  rent,  without  due  notice,  he  alone  is  entitled  to  judgment  of 
restitution ;  and  he  alone  should  be  the  relator  in  a  certiorari  to  review 
and  reverse  tlie  proceedings  and  judgment.  The  court  can  not  order  insti- 
tution in  favor  of  the  wife,  or  other  person  not  a  party  to  the  proceedings. 
BuTHSRLARD,  J.  dlssented. 

CERTIORARI  to  review  certain  summary  proceedings,  had 
before  a  justice  of  a  district  court  in  the  city  of  New 
York,  under  the  statute,  to  remove  the  relator  from  certain 
premises  in  West  33d  street,  for  non-payment  of  rent  to 
McCaffrey,  the  landlord. 

The  premises  in  question  have  been  owned  by  the  landlord 
for  a  number  of  years,  aqd  a  portion  thereof  had  been  let  to 
the  relator  as  a  monthly  tenant,  for  some  time  before  May, 
1864.  About  the  13th  of  May  last,  Mr.  Joseph  McGuire, 
who  was  about  that  time  appointed  agent,  by  the  landlord, 
called  upon  the  tenant,  Mrs.  Lawson,  and  notified  her,  that 
on  the  first  day  of  the  following  month,  the  rent  of  the  rooms 
which  she  occupied  would  be  raised  to  $10.75  per  month, 
payable  monthly  in  advance.  On  the  1st  of  June,  he  called 
upon  her  to  ascertain  what  she  determined  to  do,  (whether 
to  leave  or  to  pay  the  increased  rent,)  when  she  informed  him 
that  she  would  remain  and  pay  the  increased  rent,  and  prom- 
ised to  send  the  same  to  him.  This  she  neglected  to  do,  and 
on  the  8th  of  that  month  proceedings  were  commenced.  On 
the  return  of  the  summons,  the  relator  appeared  before  the 
justice,  and  filed  an  a£Sdavit,  denying  the  facts  upon  which 
the  summons  issued,  and  setting  forth,  by  way  of  plea  in 
abatement,  that  she  was  a  married  woman ;  that  her  husband 
was  living,  and  resided  with  her  on  the  premises  in  question. 
And  she  insisted  that  the  proceedings  should  have  been  com- 
menced against  her  husband ;  that  he  occupied  the  premises 
with  her,  and  he  alone  was  liable  for  the  rent.    And  she 
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contended  that  none  of  the  various  Btatates  passed  relative 
to  contracts  by  married  women,  have  removed  their  common 
law  disability  to  make  contracts,  or  changed  the  rules  of  law 
in  regard  to  them,  excepting  so  far  as  concerns  their  separate 
estate,  or  business  carried  on  by  them  on  their  own  account, 
and  the  contract  relied  on  by  the  landlord  in  the  present  case 
had  no  reference  to  any  trade  carried  on  by  the  relator,  nor 
was  it  for  the  benefit  of  her  separate  estate.  Also  that  be- 
fore a  proceeding  of  this  kind  can  be  maintained,  a  demand 
must  be  made  on  the  person  owing  the  rent,  (3  B.  S.  836, 
subd,  2  o/  §  28,  5th  ed.  Crary's  Special  Proceedings,  466.) 
That  the  husband  alone  being  liable  for  the  rent,  he  was  the 
person  owing  the  same,  and  the  demand  should  have  been 
made  of  him.  And  that  even  if  the  relator  hired  the  prem- 
ises, it  would  not  alter  the  effect,  for  the  law  presumes  a  wife 
acts  as  the  agent  of  her  husband,  in  all  matters  relating  to 
the  household. 

A  motion  for  a  dismissal  of  the  proceeding  was  overruled, 
and  decision  excepted  to.  The  justice  ordered  a  warrant  to 
issue,  to  put  the  landlord  into  the  possession  of  the  premises, 
and  the  same  was  executed. 

David  McAdam,  for  the  relator.  ' 

J,  B.  Tullj/j  for  the  landlord,  insisted  (among  other  things,) 
that  the  second  ground  upon  which  the  tenant's  counsel 
moved  to  dismiss  the  proceedings  was  untenable.  .  There  is 
nothing  in  the  law  as  it  now  stands  rendering  a  married  wo- 
man incapable  of  making  a  contract  of  hiring,  such  as  was 
proved  in  this  case  ;  and  where  a  married  woman  is  sued  in  . 
matters  relating  to  her  separate  obligations  or  contracts,  the 
husband  is  not  a  necessary  nor  even  a  proper  party.  (Lawa 
of  1860,  pp,  157,  8.  Laws  of  1862,  ©.  344.)  But  if  the 
proceeding  before  the  justice  should  have  been  against  the 
relator's  husband,  then  this  writ  is  improperly  allowed,  for 
he  is  the  true  tenant,  and  alone  entitled  to  claim  the  restitu* 


582        CASES  IN  THE  SUPREME  COURT. 

The  People  v.  McCaffrey. 

tion  Mrhich  is  sought  and  demanded  by  the  relator.  How 
could  this  court  order  a  restitution  to  a  person  who  was  never 
the  tenant,  and  who,  by  her  own  showing,  has  no  standing 
in  court  ?     (3  S.  S.  839,  5ih  ed.  §  48.) 

Clebke,  J.  It  is  scarcely  necessary,  on  the  present  occa- 
sion, to  consider  the  effect  of  the  statutes  of  1860  and  1862, 
^^  concerning  the  rights  and  liabilities  of  husband  and  wife,'' 
upon  the  capacity  of  a  married  woman  to  become  liable  as 
the  tenant  of  premises,  not  connected  with  or  used  for  any 
trade  or  business,  which  she  may  be  carrying  on.  In  these 
proceedings,  the  relator  attempts  to  show  that  her  husband, 
and  not  herself,  bears  the  relation  of  tenant  to  the  defendant. 
This  is  altogether  inconsistent  with  the  allegations  in  her  pe- 
tition, in  which  she  states  that  she  is  aggrieved  by  the  judg- 
ment and  adjudication  of  the  justice.  If  her  husband  is, 
indeed,  the  tenant,  and  has  been  ejected  froni  the  premises 
without  due  notice,  he  alone  is  entitled  to  judgment  of  res- 
titution ;  and  he  alone  should  be  the  relator  in  these  proceed- 
ings. We  can  not  order  restitution  in  favor  of  a  person  not 
a  party  to  the  proceedings. 

The  judgment  of  the  justice  should  be  affirmed,  and  the 
certiorari  dismissed  without  costs. 

Leonard,  P.  J.  concurred. 

SuTHEBLAND,  J.  I  Can  uot  concur.  It  is  very  plain  to 
me  that  the  proceeding  should  have  been  against  the  hus- 
band of  the  relator,  as  tenant. 

Judgment  affirmed. 

[Nbw  Tobk  Gevesal  Tbrx,  Kovembrt'  7, 1S64  Ltmard^  CUrke  and  Sutk* 
trUmd,  JnatioaB.] 
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Where  a  sum  of  money  is  bequeathed  to  executors,  to  be  put  out  at  interest, 
and  to  pay  o^er  the  income,  the  person  for  whom  the  provision  is  made  is 
entitled  to  interest  on  the  same  from  the  death  of  the  testator,  provided  a 
sufficient  amount  remains,  after  deducting  debts,  and  other  legacies. 

The  statute,  providing  that  no  legacy  shall  be  paid  until  after  the  expiration 
of  one  year  ftom  granting  letters  testamentary,  unless  the  same  is  directed 
by  the  will  to  be  sooner  paid,  does  not  stand  in  the  way  of  this  principle. 

1  PPEAL  from  a  judgment  rendered  at  a  special  term. 
21.  The  action  was  brought  by  a  legatee,  against  the  trustees 
under  a  will,  to  recover  interest  upon  a  legacy,  from  the  time 
of  the  death  of  the  testator.  The  justice  before  whom  the 
cause  was  tried  at  special  term  found  the  following  facts : 
I.  That  Joseph  Conselyea,  by  his  will,  dated  August  2, 1856, 
and  proved  before  the  surrogate  of  Kings  county,  December 
20,  1856,  gave  and  bequeathed  to  the  defendant,  Samuel  M. 
Meeker,  $3000  upon  trust,  '^  to  invest  the  same  on  bond  and 
mortgage,  and  apply  the  interest  and  income  thereof  to  the 
use  of  the  plaintiff  during  her  natural  life."  That  he  also 
bequeathed  to  the  said  Meeker  the  further  sum  of  $3000  in 
trust)  '^  to  invest  the  same  on  bond  and  mortgage,  and  apply 
the  interest  and  income  thereof  to  the  use  of  Ann  Cooke,  a 
sister  of  the  plaintiff,  during  her  natural  life."  That  said  tes- 
tator also  provided,  in  and  by  said  will,  that  ^^in  case  of  the 
death  or  resignation  of  the  said  Samuel  M.  Meeker,  before 
the  termination  of  the  trust  thereby  created  and  vested  in 
him,  or  if  frotn  any  cause  he  should  not  assume  the  es^ution 
thereof,  he  did  thereby  appoint  his  son,  William  Conselyea, 
as  trustee,  in  the  place  and  stead  of  the  said  Samuel  M. 
Meeker,  to  take  and  hold  the  several  sums  of  money  herein- 
before given  and  bequeathed  to  the  said  Samuel  M.  Meeker, 
upon  the  same  trusts,  and  apply  the  said  several  sums, 
and  the  respective  incomes  thereof,  to  the  same  uses  therein- 
before particularly  specified,  with  the  same  powers,  authority 
and  direction  as  are  thereinbefore  given  to  the  said  Samuel 
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M.  Meeker.  That  he  also  bequeathed  to  the  defendant,  Con- 
Belyea,  the  sum  of  $5000  in  tmst.  ''to  invest  the  same  on 
bond  and  mortgage,  and  apply  the  interest  and  income  thereof 
to  the  use  of  Joseph  Cooke,  (a  brother  of  the  plaintiff,)  daring 
his  natural  life."  That  he  further  provided  by  his  will,  that 
in  case  any  claim  or  demand  should  be  presented  and  allowed 
against  his  estate  in  favor  of  Doct.  Chauncey  L.  Cooke, 
(the  father  of  the  beneficiaries  above  named,)  the  same 
should  be  paid  rateably  out  of  the  principal  of  the  several 
sums  given  and  bequeathed  to  the  defendants  Meeker  and 
Conselyea,  respectively,  in  trust  for  the  above  named  chil- 
dren of  Doctor  Cooke.  That  the  testator  bequeathed  various 
other  legacies,  amounting  to  |@3,000,  making  the  aggregate 
amount  of  legacies  by  his  will  $34,000.  That  all  the  rest, 
residue  and  remainder  of  his  estate,  he  gave  to  his  son,  the 
defendant,  William  Conselyea.  That  by  the  ninth  clause 
of  his  will,  he  authorized  and  empowered  his  executors  to 
pay  and  discharge  the  several  legacies  and  bequests  made  by 
the  will,  or  either  or  any  of  them/  by  transferring  and  deliv- 
ering to  the  several  legatees  such  bonds  and  mortgages 
belonging  to  his  estate,  to  be  selected  by  his  executors,  as 
might  amount  either  severally  or  collectively  to  the  legacy 
paid  off.  That  he  appointed  the  defendants,  William  Con- 
selyea and  Samuel  M.  Meeker,  executors.  II.  That  the  tes- 
tator died  October  10,  1856.  His  will  was  duly  admitted  to 
probate  by  the  surrogate  of  Kings  county,  and  letters  testa- 
mentarf  were  granted  to  the  defendants  on  the  20th  day  of 
December,  1856.  That  the  defendants,  Meeker  and  Consel- 
yea, duly  qualified  as  executors  of  said  will,  and  took  pos- 
session of  all  the  real  and  personal  estate  of  the  testator,  and 
that  the  said  Samuel  M.  Meeker  assumed  and  took  upon 
himself  the  execution  of  the  trusts  specified  in  said  wilL 
III.  That  the  te^ator  left  bonds  and  mortgages  amount- 
ing to  $39,121,  all  drawing  interest  at  the  death  of  the 
testator.    That  the  amount  of  the  legacies  was  $31,000. 
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That  there  were  no  debts  against  the  estate^  except  the  de- 
mand of  Dr.  Cooke,  hereinafter  mentioned.  That  the  estate 
was  ample  to  pay  all  legacies.  That  there  was  a  large  real 
and  personal  estate  drawing  interest.  That  the  execators 
took  possession  and  control  of  said  estate  from  the  time  of 
the  testator's  death.  That  the  bonds  and  mortgages  set 
apart  were  part  of  the  estate  left  by  the  testator,  and  were 
drawing  interest  at  and  from  the  time  of  the  testator's  death. 
IV.  That  on  the  3d  day  of  June,  1857,  Doctor  Cooke  pre- 
sented to  the  executors  a  claim  against  the  testator,  duly 
verified,  amounting  to  $326,  which  was  afterwards  allowed 
by  the  executors  and  paid  to  him  on  the  19th  of  December, 
1857.  By  the  terms  of  the  will  three  elevenths  of  this  claim, 
amounting  to  $116.18,  is  directed  to  be  paid  out  of  the  prin- 
cipal bequeathed  to  the  defendant  Meeker^  in  trust  for  the 
use  of  the  plaintiff.  Y.  That  on  the  19th  of  December, 
1857,  the  defendant  Meeker  received  from  the  executors,  for 
the  use  of  the  plaintiff  and  her  sister  Ann,  during  life,  the 
sum  of  $5767.64,  of  which  $5691  was  in  mortgages  and 
$76.64  in  cash.  YI.  That  this  action  was  commenced  on 
the  5th  day  of  June,  1858,  at  which  time  the  defendant 
Meeker  had  received  as  the  interest  or  income  of  the  above 
sum  of  $5767.64,  the  sum  of  $64.47,  of  which  one  half, 
$32.23,  was  for  the  use  of  the  plaintiff.  YII.  That  prior 
to  the  commencement  of  this  action.  Doctor  Chauncey  L. 
Cooke,  who  had  been  duly  appointed  th^  general  guardian  of 
the  plaintiff,  demanded  of  the  defendant  Meeker,  for*the  use 
of  the  plaintiff,  interest  on  the  sum  of  $3000  from  the  time 
of  the  testators  death.  This  Meeker  refused  to  pay,  but 
offered  to  pay  him  the  amount  of  interest  or  income  he  had 
received  since  the  trust  fund  was  paid  to  him,  on  the  19th 
of  December,  1857.  This  offer  the  plaintiff's  guardian 
refused  to  accept,  claiming  that  he  was  entitled  to  interest 
from  the  time  of  the  testator's  death. 
The  referee  further  stated  that  he  could  not  find  any  clear 
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intent  on  the  part  of  the  testator  to  giro  interest  before  the 
legacy  became  payable  by  the  terms  of  the  statute. 

From  the  foregoing  facts,  he  found  and  decided  the  follow- 
ing conclnsions  of  law :  I.  That  the  legacy  in  question  was 
not  payable  until  the  expiration  of  one  year  from  granting 
letters  testamentary,  and  the  plaintiff  was  not  entitled  to 
interest  thereon  prior  to  December  20,  1857.  II.  That  the 
complaint  must  be  dismissed  with  costs. 

T.  C.  Pinckney^  for  the  appellant.  I.  The  plaintiff  excepted 
to  the  decision  of  his  honor,  Mr.  Justice  Leonard,  as  to  his 
eighth  finding  of  fact  in  this  action,  whereby  he  says,  ^'I 
can  not  find  any  clear  intent  on  the  part  of  the  testator  to 
give  interest  before  the  legacy  became  payable  by  the  terms 
of  the  statute ;''  whereas  he,  the  said  justice,  ought  to  have 
found  the  contrary,  and  that  it  was  clearly  the  intent  of  tho 
testator  to  give  the  interest  and  income  of  the  said  legacy 
to^  the  plaintiff,  from  the  time  of  the  testator's  death. 
That  the  terms  of  the  will,  the  relation  of  the  parties, 
and  the  condition  of  the  estate  demonstrate  this.  Tho 
intention  of  the  testator,  as  to  the  l^acy,  is  to  be  gathered 
from  the  whole  will  taken  together,  and  the  surrounding  cir- 
cumstances, &c.  {Walton  V.  Walton^  7  John,  Ch.  258. 
Willard'8  Eq.  490.  2  Mass.  Sep.  56.  9  id.  614.)  The 
trustees  were  the  executors  of  the  estate,  and  at  the  time  of 
the  testator's  death  took  possession  of  all  his  estate,  includ- 
ing bonds  and  mortgages,  drawing  interest,  in  amount  far 
beyond  the  payment  of  all  the  legacies.  The  will  empow- 
ered the  executors  to  pay  off  and  satisfy  all  or  any  of  the 
legacies  with  said  bonds  and  mortgages,  drawing  interest ; 
a  portion  were  ultimately  turned  (it  is  alleged  by  the  defend- 
ants) on  account  of  the  legacy  in  question.  The  executors 
were  receiving  the  interest  and  income  of  all  the  estate  from 
the  testator's  death.  A  gift  or  bequest  of  the  interest  and 
income  of  a  specific  sum,  as  in  this  case,  carries  the  interest 
.  and  income  from  the  testator's  death.     Where  a  sum  of 
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money  is  bequeathed  to  exeoutora  to  be  put  out  at  interest^ 
and  pay  over  the  income  to  A.,  A.  is  entitled  to  interest  on 
the  sum  from  the  death  of  the  testator.  Interest  on  a  legacy, 
^' given  for  life  for  separate  use/'  runs  from  the  death  of  the 
testator.  (Bird's  estate^  2  Parson's  Eq.  Bep.  168 ;  8.  P. 
14  Serg.  d  B,  232.  Hillyard's  estate,  5  WaUs  d  Serg.  30, 
and  cases  therein  cited,  S.  C,  2  Sup.  U.  8,  Dig,  312.  Hew^ 
itt  V.  Norris,  1  Turn,  d  Buss.  241.  8.  O.  11  Cond.  Eng. 
Gh.  133,  138.  Eyre  v.  Oolding,  5  Binn,  4n2.  Craig  r 
Craig.  3  Barb.  Ch.  76.)  In  the  case  of  Hillyard's  estate, 
above  cited,  it  was  shown  as  in  the  present  case,  that  the 
testator  left  at  his  decease  investments  in  bonds  and  mortga- 
ges drawing  interest,  to  a  large  amount,  and  considerable- 
stress  was  laid  on  that  fact  by  the  court.  {See  also  2  Mad. 
Ch.  78,  79,  81,  83.) 

II.  The  plaintiff  also  excepted  to  the  decision  of  his  honor, 
Mr.  Justice  Leonard,  as  to  his  first  conclusion  of  law,  where* ' 
by  he  finds  and  decides  ^^  that  the  legacy  in  question  was  not 
payable  until  the  expiration  of  one  year  from  granting  let- 
ters testamastary,  and  the  plaintiff  is  not  entitled  to  the 
interest  thereon  prior  to  December  20,  1857 ;"  whereas  he, 
the  said  justice,  ought  to  have  found  and  decided  as  a  con- 
clusion of  law,  the  contrary,  and  that  the  plaintiff  was  enti- 
tled to  the  interest  and  income  of  the  legacy  from  the  time 
of  the  death  of  the  testator.  {Hillyard's  estate,  5  Watts  & 
Serg,  30 )  8.G,2  Sup.  U,  8.  Dig,  212.  Ward  on  Legacies, 
301.  9  Ves,  549.  HewiU  v.  Morris,  1  Turn,  d  Buss.  241. 
8,  C.  11  Cond.  Eng.  Ch.  133, 138.  Eyrev.  Golding,  5 Binn. 
472.  Craig  v.  Craig,  3  Barb.  Ch,  76.  Also  2  Parson's 
Eq.  Bep,  168.  14  Serg.  d  B,  232,  above  cited,)  In  the  cane 
in  5  Watts  d  Serg,  30,  in  the  supreme  court  of  Pennsylva- 
nia, above  cited,  the  provision  of  the  will  was,  ^^I  give  and 
bequeath  unto  my  executors,  in  trust,  to  put  and  place  at  inter- 
est," &c.  "and  pay  and  apply  the  interest  and  income  thereof 
from  time  to  time,"  &c.  "unto  my  sister  Kesiah  Tomlinson," 
&c.  "for  and  during  all  the  term  of  her  natural  life,"  &c.  The 
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appellaot,  Kesiah  Tomlinson^  claimed  interest  on  the  sum 
bequeathed,  for  the  year  after  the  testator's  death.  The 
court  held  that  the  appellant  was  entitled  to  the  interest 
during  the  first  year  from  the  death  of  the  testator.  One  of 
the  head  notes  to  this  case  reads  thus :  ^'  When  a  sum  of 
money  is  bequeathed  by  will,  the  legatee  is  not  entitled  to 
interest  for  the  year  after  the  death  of  the  testator ;  it  i«  other" 
wise  when  the  bequest  is  of  an  income  or  annuity."  All  the 
American  and  English  authorities  on  the  point  were  before 
the  court.  This  case  also  refers  to  Bin^y  v.  Seaton^  then 
recently  decided  by  them  on  the  same  point,  in  the  same  way. 
Our  statute  in  this  state,  in  reference  to  the  time  for  the 
payment  of  legacies,  is  substantially  the  same  as  in  Penn* 
sylvania,  (Furdon's  Dig,  of  Fenn.  Stat,  443,  §  51,  6^  ed.,) 
and  both  correspond  in  substance  with  the  English  law.  All 
the  cases  show  that  the  limitation  of  our  statute  is  not  inflex- 
ible, but  legacies  may  be  payable  before  the  expiration  of  a 
year,  by  implication.  "From  the  terms  of  the  bequest,  an 
intention  to  give  interest,  may  be  implied."  (2  Mad,  Ch. 
83,  84  and  note  I,  and  authorities  therein  cited,) 

III.  The  plaintiff  also  excepted  to  the  decision  of  his 
honor,  Justice  Leonard,  as  to  his  second  conclusion  of  law, 
whereby  he  dismissed  the  complaint  with  costs.  The  same 
authorities  apply  here  as  under  the  first  and  second  points. 
The  plaintiff  was  entitled  to  judgment,  at  all  events,  for  the 
amount  admitted  to  be  due.  A  demand  was  made  on  the 
trustee  for  the  interest  and  income,  on  behalf  of  the  plain- 
tiff, but  the  trustee  made  no  legal  tender  of  what  he  consid- 
ered due,  nor  did  he  pay  any  money  into  court. 

lY.  The  exception,  taken  upon  the  trial,  in  reference  to  Dr. 
Cooke's  claim,  was  well  taken.  (Beekman  v.  Bonsor,  23 
N,  Y.  Rep,  298.) 

Y.  At  the  instant  of  a  testator's  death  his  executors  become 
vested  with  all  his  personal  estate,  and  are  deemed  in  law  (and 
in  the  present  case  the  were  in  fact)  in  possession  from  the  tes-* 
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tator's  death.   (1  T.  B.  480.  Rockwell  v.  Saunders^  19  Barb. 
473.     10  Pick.  463.     9  Mass.  Bep.  337.) 

VI.  Each  executor  has  entire  control  of  the  personal 
estate,  and  may  release  or  pay  a  debt,  or  transfer  any  part  of 
the  testator's  property  without  the  concurrence  of  the  other 
executor,  (2  Wheaton's  Selwynj  782,  783,  citing  2  Ves, 
267,  and  Wheeler  v.  Wheeler,  9  Oowen,  34,  and  S,  P.,  Mur^ 
ray  v.  Blatchford,  1  Wend.  583,  in  Court  of  Errors.) 

VII.  The  trustee  in  the  present  case  was  one  of  the  exec- 
utors, and  had  posssession  and  control  of  all  the  personal 
estate;  and  could  have  applied  the  bonds  andmortgages  at 
any  timey  and  sjiould  have  done  so. 

8.  M.  Meeker  and  C.  M.  Briggs,  for  the  respondents. 
I.  The  bequest  of  $3000  to  the  defendant  Meeker  was  a  legacy 
to  him,  in  trust  to  invest  and  pay  the  income  for  life  to  the 
plaintiff;  {Booth  v.  Ammerman,  4  Bradf  129 ;  Latorence 
V.  Embreey  3  id.  364 ;  Cogswell  v.  Cogswell^  2  Edw.  Ch. 
231;  1  Boper  on  Legacies,  588,  877;  2  id.  1246;)  and 
did  not  begin  to  carry  interest  until  December  20,  1857,  one 
year  after  letters  testamentary  were  granted  to  the  executor, 
(2  B.  S.  9,  §  43.    Booth  v.  Ammerman,  4  Bradf  129.) 

II.  The  statute  providing  that  no  legacy  shall  be  paid, 
until  after  the  expiration  of  one  year  from  the  granting  let- 
ters testamentary,  unless  the  same  is  directed  by  the  will  to 
be  sooner  paid,  the  burden  was  upon  the  legatee  to  show  a 
clear  intent  on  the  part  of  the  testator  that  interest  should 
be  paid  from  the  time  of  his  death.  {Bradner  v.  Faulkner, 
2  Kern.  476.) 

III.  No  such  intent  appears  from  the  testator's  will,  either 
by  express  direction  or  implication.  1.  The  amount  of  the 
legacy  was  uncertain.  The  sum  named  by  the  testator  was 
subject  to  diminution  by  any  claim  or  demand  that  might 
be  presented  by  the  father  of  the  legatee.  2.  It  was  also 
subject  to  reduction  or  abatement  by  the  testator's  debts ;  and 
the  amount  of  his  debts  could  not  be  ascertained  until  the 
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expiration  of  a  year^  after  granting  letters  testamentary. 
The  claim  of  Doctor  Cooke  was  not  presented  until  six 
months  after  letters  were  granted.  3.  Nor  will  the  provision 
in  the  will,  authorizing  the  executors  to  pay  the  legacies  by 
transferring  mortgages,  to  be  selected  by  them,  carry  the  im- 
plication that  the  testator  intended  they  should  be  paid  within 
the  year.  It  was  not  a  direction  to  transfer  specific  mort- 
gages. It  was  simply  a  direction  to  the  executors,  to  pay 
the  legacies,  either  in  money  or  in  such  mortgages  as  they 
might  have  on  hand,  when  the  l^acy  became  payable. 

IV.  The  legacy  was  not  paid  over  by  the  executors,  to  the 
trustee,  until  December  19,  1857,  and  he  could  only  be  held 
liable  for  such  interest  or  income  as  he  received  after  that 
date.  The  bequest  of  the  principal  was  to  him  to  invest, 
and  was  payable  out  of  the  assets  in  the  hands  of  the  exec- 
utors'as  such.  If  there  had  been  no  debts,  or  no  claim  out- 
standing in  favor  of  Doctor  Cooke,  the  bonds  and  mortgages 
could  not  have  been  transferred  to  the  trustee,  without  the 
concurrence  of  both  executors. 

By  the  Oourt^  Clerks,  J.  Notwithstanding  that  the 
statute  provides,  what  was  previously  to  its  passage  generally 
recognized,  that  no  legacy  shall  be  paid  until  after  the  expi- 
ration of  one  year  from  granting  letters  testamentary,  unless 
the  same  is  directed  by  the  will  to  be  sooner  paid,  yet  the 
weight  of  authority  is  in  favor  of  allowing  the  payment  of 
annuities  or  incomes  to  commence  at  the  testator's  death. 
The  chancellor,  in  Craig  v.  Craig^  (3  Barb,  Ch.  Rep,  105,) 
takes  this  for  granted ;  referring  to  Gibson  v.  Bott,  (7  Vesey, 
96 ;)  Fearnes  v.  Young ^  (9  id.  553 ;)  Rebecca  Owings'  case, 
(1  Bland's  Ch.  Rep.  296.) 

In  the  case  of  Houghton  v.  Franklin,  (1  Sim.  dk  Stu.  392,) 
Sir  John  Leach,  Y.  C.  declared  that  as  a  will  speaks  at  the 
death  of  a  testator,  it  must  be  intended  that  the  payment  of 
an  annual  sum  given  by  it  is  to  commence  from  that  period, 
unless  there  are  some  circumstances  or  expressions  in  the 
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vill  to  control  that  intention.  I  may  add  to  the  above  a 
p-eat  number  of  cases  to  the  same  purport.  At  the  hearing, 
I  was  inclined  to  the  opinion  thai  the  rule  allowing  payment 
to  commence  from  the  death  of  the  testator  applied  only  to 
what  may  be  strictly  called  annuities,  such  as  a  charge  upon 
specific  lands,  or  specific  personal  property.  But  in  Oraig  v, 
Craig  no  specific  property  was  appropriated  to  the  payment 
of  the  annuity.  After  making  provision  for  the  payment  of 
his  debts,  and  giving  some  small  legacies  to  collateral  rela- 
tives, the  testator  directed  that,  out  of  the  residue  of  his 
estate,  investments  were  to  be  made,  to  produce  the  annuities 
in  question.  In  Gibson  v.  Bott  the  testator  bequeathed  all  the 
residue  of  his  property  to  his  executors,  upon  trust,  &c.;  and 
he  directed  that  they  should  stand  possessed  as  well  of  the 
moneys  by  him  already  invested  as  of  the  moneys  to  be  in* 
vested,  and  the  interest  and  dividends,  &c.  and  to  pay  one 
moiety  of  the  .clear  yearly  interest,  dividends  and  proceeds, 
to  each  of  his  two  daughters,  and  their  assigns,  for  life,  &c. 
The  provision  made  by  the  testator,  in  Feames  v.  Toungj  is 
similar. 

The  two  later  cases  of  Augerstein  v.  Martin,  (1  Turner 
dh  Rus8dly  232,)  and  Hewitt  v.  Morris,  (Id,  241,)  are  very 
much  in  point.  In  the  one,  the  testator  having  devised 
lands  to  A.  for  life,  &c.  directed  the  residue  of  his  per- 
sonal estate,  subject  to  the  payment  of  debts  and  legacies, 
with  all  convenient  speed  to  be  laid  out  in  the  purchase  of 
lands  to  be  settled  forthwith  to  the  same  uses.  A  large  por- 
tion of  the  testator's  personal  estate,  not  required  for  the 
payment  of  debts  and  legacies,  being  invested  in  the  funds 
and  upon  security  carrying  interest,  the  tenant  for  life  was 
held  entitle({  to  the  interest  of  that  portion  from  the  death 
of  the  testator.  In  Hetvitt  v.  Morris  the  testator  directed 
his  executors  to  invest  the  residue  of  his  estate,  after  pay- 
ment of  debts  and  legacies,  in  the  funds  or  upon  securities, 
the  interest  to  be  paid  to  A.  for  life,  and,  after  his  death,  the 
principal  to  be  held  upon  trusts  for  his  children.    The  tenant 


542  OASES  IN  THE  SUPREME  OOITRT. 

Cooke  V.  Meeker. 

for  life  was  held  to  be  entitled  to  interest  accruing  within  the 
year  next  after  the  testator's  death,  upon  funds  in  which  the 
testator's  property  stood  invested  at  the  time  of  his  death,  and 
which  were  not  required  for  the  payment  of  debts  and  legacies. 

In  the  case  of  Hillyard's  estate y  (5  Watts  dc  Serg.  30,) 
the  bequest  was  to  the  executors  in  trust,  to  put  at  interest  a 
certain  amount,  and  apply  the  interest  and  income  thereof, 
from  time  to  time,  unto  the  testator's  sister.  The  court  held 
that  she  was  entitled  to  the  interest  during  the  first  year 
from  the  death  of  the  testator. 

These  and  other  cases,  I  think,  fully  sustain  the  principle 
that  where  a  sum  of  money  is  bequeathed  to  executors  to  be 
put  out  at  interest  and  to  pay  over  the  income,  the  person 
for  whom  the  provision  is  made  is  entitled  to  interest  on  the 
same  from  the  death  of  the  testator,  provided  a  sufficient 
amount  remains,  after  deducting  debts  and  other  legacies. 

Our  statute,  providing  that  no  legacy  shall,  be  paid  until 
after  the  expiration  of  one  year  from  granting  letters  testa* 
mentary,  unless  the  same  is  directed  by  the  will  to  be  sooner 
paid,  does  not  stand  in  the  way  of  this  principle.  The  same 
provision  exists  in  Pennsylvania;  and  both  substantially 
correspond  with  the  English  law.  It  has  been  regarded,  in 
all  the  cases  to  which  I  have  referred,  as  not  applying  to 
incomes  or  annuities.  It  was  not  necessaiy,  therefore,  that 
the  testator  should  have  expressly  directed,  in  the  case  before 
us,  that  the  interest  on  the  amount  which  he  orders  the 
executors  to  invest  for  Sarah  Cooke,  should  accrue  for  her 
benefit  from  the  time  of  her  death.  The  law  implies  that 
such  was  his  intent,  as  he  did  not  direct  that  it  should  accrue 
from  a  later  period* 

The  exception  taken  upon  the  trial,  in  reference  to  Cr. 
Cooke's  claim,  is  untenable ;  as  the  amount  of  it  is  to  be 
deducted  from  the  provision  made  for  Dr.  Cooke's  children. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

« 

[Nbw  Tobk  Gbvbbal  Tbbx,  November  7, 1864.    Zemardf  Gierke  and  Suth' 
mrkmd,  JasticeB.] 
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Injuries  to  the  plaintiff's  character  hy  a  false  and  maHdous  charge  made  by 
the  defendant,  under  oath,  before  a  grand  Jury,  whereby  several  matters 
of  special  damage  occurred,  which  the  plaintiff  sets  forth,  are  causes  of 
action  which  are  embraced  in  the  fourth  subdivision  of  section  167  of  the 
code,  and  may  properly  be  united  in  a  complaint. 

Mode  of  setting  forth  the  words  spoken,  in  a  complaint  for  slander. 

In  an  action  for  slander,  the  cause  of  action  is  transitory,  and  the  plaintiff 
can  recover  damages  for  such  an  injury,  wherever  the  defendant  can  be 
found.  The  slanderer  does  not  acquire  an  immunity  by  departing  from 
the  state  where  he  committed  the  ii\jufy. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
a  demurrer  to  the  complaint.  The  plaintiff  alleged  in  his 
complaint,  that  during  the  year  1857,  and  a  portion  of  1858, 
he  wa«  a  resident  of  Jersey  city,  in  the  state  of  New  Jersey, 
and  the  defendant  was,  during  said  time,  and  still  is,  a  resident 
of  said  city.  That  the  plaintiff  first  became  acquainted  with 
the  defendant  in  the  spring  of  1857 ;  that,  for  about  a  year 
after  that  time,  the  plaintiff  had  various  bilbiness  transac- 
tions with  the  defendant,  and  during  that  time  he  received 
from  the  defendant  three  promissory  notes,  made  and  executed 
by  the  defendant,  the  first  for  the  sum  of  $125,  dated  in 
December,  1857,  due  at  sixty  days,  which  note  was  given 
partly  for  money  loaned  and  partly  for  goods  sold ;  that  the 
plaintiff  passed  said  note  to  a  third  person  before  fbaturity, 
and  that  the  same  was  not  paid  at  maturity ;  that  soon  after 
said  note  became  due,  the  defendant  gave  the  plaintiff  his 
promissory  note  for  $128,  for  the  purpose  of  renewing  the 
first  note,  above  mentioned.  That  in  the  spring  of  1858,  the 
defendant  gave  the  plaintiff  another  note,  made  and  exe- 
cuted by  the  defendant,  for  the  sum  of  4^212,  due  at  four 
months,  and  that  the  plaintiff  gave  to  the  defendant,  in  ex- 
change for  the  same,  his  own  note  for  the  same  amount. 
And  the  plaintiff  alleged  that  soon  after  the  defendant  gave 
him  the  last  mentioned  note,  he,  the  defendant,  at  Jersey 
city  aforesaid^  in  the  presence  and  hearing  of  divers  good  and 
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worthy  citizens,  at  various  times  duriDg  the  summer  and  fall 
of  1858y  falsely  and  maliciously  spoke  and  declared  of  and 
concerning  the  plaintiff,  these  false,  scandalous  and  malicious 
words,  that  is  to  say,  that  he,  the  plaintiff,  had  falsely  and 
feloniously  forged  his,  the  defendant's,  name  to  the  said 
notes ;  that  he,  the  plaintiff,  had,  without  the  knowledge  or 
consent  of  the  defendant,  falsely  and  feloniously  signed  his, 
defendant's,  name  to  said  notes ;  that  he,  the  plaintiff,  had 
falsely  and  feloniously  counterfeited  his,  defendant's,  name 
to  said  notes,  and  that  having  thus  forged  and  counterfeited 
said  notes,  the  plaintiff  had  falsely  and  feloniously  uttered 
and  passed  the  same  to  other  persons,  with  intent  to  injure 
and  defraud  the  defendant ;  by  means  of  which  false,  slan- 
derous and  malicious  words,  the  plaintiff  has  been,  and  is, 
greatly  injured  in  his  good  name  and  his  business,  and  been 
brought  into  public  scandal  and  disgrace  with  his  neighbors 
and  acquaintances. 

And  for  a  further  and  separate  cause  of  action,  the  plain- 
tiff complained  that,  soon  after  the  said  note  of  $212,  so 
made  and  delivered  to  the  plaintiff  as  aforesaid,  became  due, 
the  defendant  went  before  the  grand  jury  of  Hudson  county, 
in  the  state  of  New  Jersey,  and  falsely  and  maliciously  com- 
plained before  said  jury,  and  stated  under  oath  that  the 
plaintiff  had,  at  Jersey  city  aforesaid,  falsely  and  feloniously 
signed  his,  the  defendant's,  name  to  said  note  of  $212  with- 
out his,  the  defendant's,  knowledge  or  consent,  and  that  the 
plaintiff  had  falsely  and  feloniously  forged  his,  the  defend- 
ant's, name  to  said  notes ;  that  the  plaintiff  had  falsely  and 
feloniously  counterfeited  the  defendant's  signature  to  the  same; 
and  that  having  thus  forged,  signed  and  counterfeited  the 
defendant's  signature  to  said  notes,  the  plaintiff  had  fabely 
and  feloniously  uttered  the  same,  and  passed  the  same  to  a 
third  person,  with  intent  to  injure  and  defraud  the  defendant. 
And  the  plaintiff  averred  that  in  consequence  of  the  state- 
ments under  oath  thus  made  by  the  defendant,  the  said  grand 
jury,  at  a  court  then  in  session  at  the  city  of  Hudson  afore- 
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said,  did  proceed  and  indict  the  plaintiff  for  the  crime  of 
counterfeiting  and  forging,  and  uttering  and  publishing  said 
note  of  $212.  And  the  plaintiff  alleged  that  at  the  time 
such  indictment  was  proved  against  him,  he  was  a  resident 
of  New  York,  and  doing  business  at  45  Cortlandt  street,  in 
said  city ;  that  soon  after  such  indictment  was  proved,  the 
governor  of  New  York  issued  a  warrant,  or  an  order,  upon  a 
requisition  of  the  goveraor  of  New  Jersey,  for  the  arrest  of 
the  plaintiff,  and  his  delivery  to  the  Hudson  county  court, 
of  New  Jersey,  for  his  trial  on  said  indictment,  and  that  the 
plaintiff  was,  in  the  month  of  February,  1859,  arrested  in 
the  city  of  New  York  by  virtue  of  said  warrant,  or  order, 
of  the  governor  of  New  York,  and  conveyed  to  the  jail  of 
Hudson  county  aforesaid,  and  then  and  there  locked  up  in 
close  confinement  in  the  jail  of  said  county ;  and  after  an 
imprisonment  of  several  days,  the  plaintiff  was  tried  for  the 
forgery  aforesaid  before  a  court  and  jury  held  in  and  for  the 
said  county,  and  was  upon  said  trial  acquitted  by  the  jury 
of  said  charge.  And  the  plaintiff  averred  that  the  statement 
made  by  the  defendant  in  the  presence  and  hearing  of  divers 
good  citizens  in  Jersey  city,  as  above  alleged,  as  to  the  plain- 
tiff having  forged  and  counterfeited  said  promissory  notes, 
and  also  the  statements  and  oath  of  the  defendant  before  the 
grand  jury  of  Hudson  county,  as  above  stated,  charging  the 
))laintiff  with  having  forged  and  counterfeited  said  note  of 
$212,  were  wholly  false  and  malicious ;  that  the  defendant 
well  knew  at  the  time  he  made  such  slanderous  charges,  and 
at  the  time  he  made  such  statement  and  oath  aforesaid,  that 
the  signatures  to  said  several  notes  were  genuine,  and  made 
by  himself  and  not  by  the  plaintiff.  That  in  consequence 
of  the  slanderous  charges  made  by  the  defendant  as  above 
specified,  and  the  false  statement  and  oath  made  by  him 
before  the  grand  jury,  and  in  consequence  of  the  arrest,  im- 
prisonment and  trial  of  the  plaintiff  as  aforesaid,  the  plaintiff 
sustained  great  loss  in  money  paid  in  defending  himself  on 
said  trial ;  that  he  had  been  and  was  greatly  injured  in  his 
Vol.  XLII.  35 
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business,  in  his  good  name  and  character,  and  had  been  brought 
into  public  scandal  and  disgrace ;  that  the  wife  of  the  plain- 
tiff had  been  rendered  insane  in  consequence  of  the  troubk 
and  disgrace  thus  brought  upon  the  plaintiff,  and  in  conse- 
quence of  such  insanity,  she  was,  on  or  about  the  first  day 
of  January,  1860,  taken  to  the  insane  asylum  at  Troy,  in  the 
state  of  New  York,  where  she  still  remains.  And  the  plain- 
tiff alleged  that  by  means  of  these  wrongs  and  injuries,  he 
had  sustained  damage  to  the  amount  of  $10,000,  for  which 
sum,  with  cost«,  he  demanded  judgment. 

Demurrer  for  the  causes  stated  in  the  opinion  of  the  court, 
which  was  overruled  at  the  special  term,  with  leave  to  the 
defendant  to  answer,  on  payment  of  costs.  The  defendant 
appealed  to  the  general  term. 

P.  Y.  Cutler  and  «7.  Totonaend^  for  the  appellant. 

L,  8.  Chatfieldy  for  th^  respondent. 

By  the  Courts  Leonard,  P.  J.  The  defendant  has  de- 
murred to  the  complaint  on  three  separate  grounds :  1.  For 
an  improper  joinder  of  two  causes  of  action,  one  for  slander 
and  the  other,  as  the  defendant  insists,  for  malicious  prose- 
cution. 2.  That  the  facts  stated  in  the  complaint  do  not 
constitute  a  cause  of  action.  3.  That  this  court  has  not 
jurisdiction  of  the  subject  of  the  action. 

The  first  cause  of  action  stated  in  the  complaint  is  unques- 
tionably for  slander.  The  second  cause  of  action  is  inar- 
tificially  stated,  and,  if  intended  as  a  count  for  malicious 
prosecution,  wants  one  essential  averment,  viz.  that  the  act 
complained  of  was  without  probable  cause.  But  I  think  it 
was  not  the  intention  of  the  pleader  to  allege  ^'malicious 
prosecution,"  in  the  technical  sense. 

The  second  count  is  for  an  injury  to  the  plaintiff's  char- 
acter  by  a  false  and  malicious  charge  made  by  the  defendant 
tinder  oath  before  a  grand  jury,  whereby  several  matters 
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of  special  damage  occurred,  which  the  plaintiff  sets  forth. 
These  are  causes  of  action  vhich  are  embraced  in  the  fourth 
subdivision  of  section  167  of  the  code^  and  may  be  properly 
united  in  a  complaint. 

The  defendant's  counsel  also  urged  at  the  argument  that 
the  complaint  does  not  state  the  exact  words  spoken,  and  is 
therefore  defective.  The  complaint  states  that  the  words 
therein  contained  are  those  which  the  defendant  spoke  of  and 
concerning  the  plaintiff.  It  is  true  that  the  style  is  rather 
unusual  for  a  conversation ;  but  I  am  unable  to  perceive  that 
the  defendant  did  not  use  the  words  in  the  complaint  set 
forth,  exactly  as  there  stated. 

The  supposed  want  of  jurisdiction  arises  from  the  acts 
complained  of  having  transpired  in  New  Jersey.  The  cause 
of  action  is  transitory,  and  the  plaintiff  can  recover  his 
damages  for  such  an  injury  wherever  the  defendant  can  be 
foand.  The  slanderer  does  not  acqtyre  an  immunity  by  de- 
parting from  the  state  where  he  committed  the  injury. 

None  of  the  grounds  urged  against  the  complaint  are  well 
taken. 

The  order  must  be  affirmed,  with  costs  of  the  appeal ;  with 
leave  to  answer  in  twenty  days  on  payment  of  the  costs  of 
the  demurrer  and  of  the  appeal,  to  be  adjusted  by  the  clerk 

[Nxw  ToBK  GxiTBBAL  Tbbx,  NoTember  7, 1864.    Ztomnl,  CUth$  and  9^]^ 
erUmd,  Justicei.] 
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Although  the  plaintiff's  attorney  has  no  right  to  return  answers  because  h$ 
deems  them  friyoloos,  yet  where  the  defendant's  attorney,  after  answers 
have  been  so  returned  to  him,  admits,  in  court,  that  he  considers  them  to 
have  been  duly  returned,  and  to  be  no  longer  effectual  as  answers,  the 
latter  will  be  e&topped  from  claiming,  afterwards,  that  they  can  be  effectual 
to  prevent  the  taking  of  the  default  of  the  defendants  for  want  of  answers. 

APPEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  set  aside  the  default  of  the  defendants  for 
want  of  answers. 

By  the  Courty  Clerke,  J.  Although  the  attorney  of  the 
plaintiff  had,  clearly^  no  right  to  return  the  answers  because 
he  deemed  them  frivolous ;  and  although  no  attorney  or  counsel 
has  the  right  to  determine  the  validity  or  sufficiency  of  any 
pleading;  yet,  inasmuch  as  on  the  motion  before  Judge 
Babnabd,  the  objection  offered  by  the  counsel  of  the  defend- 
ant and  accepted  by  the  judge,  amounted  to  an  admission 
that  the  answers  were  deemed  by  him  to  have  been  duly 
returned,  and  to  be  no  longer  effectual  as  answers,  I  think 
the  latter  is  estopped  from  claiming,  now,  that  they  could, 
aftor  the  motion  referred  to,  be  effectual  to  prevent  the  plain- 
tiff's attorney  from  taking  the  default  of  the  defendants,  for 
want  of  answers. 

The  order  should  be  affirmed,  with  $5  costs,  in  each  case, 
without  prejudice  to  the  defendant's  right  to  apply  to  the 
favor  of  the  court. 

[New  York  Gehbbal  Tbbx,  November  7, 1864.  Lmnmrdy  CWrie  and  Sulh^ 
triondf  Justices.] 
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It  belongs  to  the  inherent,  essential  powers  of  the  supreme  court  to  exercise 
so  efficient  a  control  over  every  proceeding  in  an  action  as  effectually  to 
protect  every  person,  actually  interested  in  the  result,  from  injustice  and 
fraud.  It  will  not  allow  itself  to  be  made  the  instrument  of  wrong,  no 
less  on  account  of  its  detestation  of  every  thing  conducive  to  wrong,  than 
on  account  of  that  regard  which  it  should  entertain  for  its  own  character 
and  dignity. 

This  power  should  indeed  be  regulated  by  a  sound  discretion,  and  exercised 

.  with  the  utmost  caution.  Rules,  orders  and  decisions,  deliberately  made, 
should  not  be  lightly  disturbed. 

As  a  general  rule,  none  but  parties  to  an  action,  and  the  attorneys  on  the 
record,  will  be  allowed  to  meddle  with  its  management,  or  will  be  recog- 
nized as  having  any  standing  in  court  in  relation  to  it. 

But  this  rule  must  yield  when  extraordinary  circumstances  of  neglect,  col- 
lusion, or  even  mistaken  opinions,  honestly  entertained  by  agents,  have 
produced  gross  and  palpable  wrong. 

The  provision,  in  the  act  of  April  24,  1868,  {Lawt^p,  409,)  declaring  that  the 
head  of  the  law  department,  of  the  city  of  New  Tork,  shall  have  the 
exclusive  right  to  appear  for  the  mayor,  &lq.  in  all  motions,  actions  and 
proceedings,  is  not  a  repeal  of  the  flflh  section  of  the  act  of  April  19, 1856. 
{L(w»,  p.  1127.) 

The"  provision  in  the  act  of  1868  is  unconstitutional  and  void,  because  it  is  a 
subject  entirely  distinct  fh>m  the  subject  of  the  act,  and  is  not  expressed 
in  the  title. 

The  flflh  section  of  the  act  of  1859  is  constitutional,  because  it  is  incidental 
to  the  main  purpose  of  the  act. 

Where,  after  it  had  been  repeatedly  decided  by  the  supreme  court  that 
B.  db  J.  had  no  right  to  recover  damages  against  the  city  of  New  York, 
for  its  failure  to  award  to  them  a  contract  for  building  certain  gate-houses, 
because  the  city  had  made  no  contract,  but  on  the  contrary  had  expressly 
refused  to  make  any,  the  legistatnre,  by  an  act  passed  in  1860,  undertook 
to  recognize  the  claim  of  B.  &.  J.  and  declare  that  the  damages  they  had 
sustained  might  be  ascertained  by  three  arbitrators  to  be  appointed  as 
prescribed  In  the  act ;  Hdd  that  the  legislature  had  no  right  to  interfere 
with,  or  abjudicate  upon  the  claim  of  B.  &  J.  upon  the  city  in  this  man- 
ner ;  and  that  the  act  in  question,  so  far  as  it  related  to  this  subject,  was 
unconstitutional,  and  every  proceeding  under  it  utterly  void. 

Both  individuals  and  corporations  are  entitled  to  have  their  liabilities  deter* 
mined  by  due  process  of  law,  and  to  have  claims  for  damages  ascertained 
by  a  jury,  according  to  the  course  of  the  common  law.  This  is  a  right 
guarantied  by  the  constitution;  and  any  attempt  of  the  legislature  to 
Ignore  that  right  is  nothing  more  or  less  than  usurpation. 


i2b549 
fifiadiflS 


550  CASES  IN  THE  SUPREME  00X7BT. 

Baldwin  t.  Mayor,  &c.  of  New  Tork. 

MOTION  by  the  comptroller  of  the  city  of  New  York  to 
vacate  a  judgment  rendered  in  this  action^  in  June,  1863, 
against  the  defendants  for  over  $70,000  damages,  for  their 
failure  to  award  to  the  plainti£fs  the  contract  for  building  the 
new  reservoir  gate-houses,  for  which  contract  they  claimed 
to  be  the  lowest  bidders. 

L.  B.  Marshy  for  the  plainti£b. 

Wm.  Fullerton  and  Henry  E.  Knox^  for  the  defendants. 

Glbrke,  J.  It  is  scarcely  necessary  to  reiterate,  at  any 
length,  what  this  court,  at  general  term  in  this  district,  took 
occasion  emphatically  to  assert,  {Lowber  v.  The  Mayor ^  dtc. 
5  Abbi  487,)  that  it  belongs  to  the  inherent  essential  powers 
of  this  court  to  exercise  so  efficient  a  control  over  every  pro- 
ceeding in  an  action  as  to  effectually  protect  every  person 
actually  interested  in  the  result,  from  injustice  and  fraud,  and 
that  it  will  not  allow  itself  to  be  made  the  instrument  of 
wrong,  no  less  on  account  of  its  detestation  of  every  thing 
conducive  to  wrong  than  on  account  of  that  r^ard  which  it 
should  entertain  for  its  own  character  and  dignity.  This 
power,  as  was  then  declared,  should  indeed  be  regulated  by 
a  sound  discretion  and  ezercbed  with  the  utmost  caution. 
Bules,  orders  and  dcfcisions,  deliberately  made,  should  not  be 
lightly  disturbed.  As  a  general  rule,  none  but  parties  Co  an 
action  and  attorneys  on  the  record  will  be  allowed  to  meddle 
with  its  management,  or  will  be  recognized  as  having  any 
standing  in  court  in  relation  to  it.  But  this  rule  must  yield 
when  extraordinary  circumstances  of  neglect,  collusion,  or 
even  of  mistaken  opinions,  honestly  entertained,  on  the  part 
of  agents,  have  produced  gross  and  palpable  vrrong.  Courts 
of  justice  will,  in  such  cases,  be  as  zealous  and  vigilant  in 
rectifying  wrongs  so  produced,  as  in  rectifying  the  acts  of  a 
trustee,  by  which  the  interests  of  a  trust  may  be  injuriously 
affected.    In  the  case  of  Parker  and  others  v.  The  City  of 
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Williamsburgh,  (13  How,  Pr,  Rep.  250^)  the  court  did  not^ 
in  the  slightest  degree,  recede  from  this  position.  The  sub- 
stance of  the  decision  in  that  case  is,  that  where  an  attorney 
has  been  retained,  and  has  appeared  in  the  action,  the  party 
will  not  be  allowed  to  revoke  his  authority  and  appoint  a  new 
one,  without  an  order  of  the  court,  or  of  a  judge  at  chambers, 
duly  entered  in  the  minutes  of  the  court ;  and,  consequently, 
without  the  usual  order  of  substitution  entered,  and  without 
the  usual  notice  of  substitution  served,  the  adverse  party 
will  be  entirely  justified  in  treating  only  with  the  attorney 
who  first  appeared  in  the  action.  The  only  question  was, 
whether  a  notice  of  appeal  from  a  judgment  should  have 
been  served  by  the  attorney  and  counsel  of  the  city  of  Brook- 
lyn, whose  term  of  office  commenced  after  the  union  of 
Williamsburgh  and  Brooklyn,  and  long  after  the  commence- 
ment of  the  suit,  or  should  it  have  been  served  by  the  gen- 
tleman who  was  the  attorney  and  counsel  of  the  defendants 
when  the  suit  was  commenced,  and  wjio  was  the  attorney  on 
the  record  until  after  the  time  of  the  service  of  the  notice  of 
appeal,  no  order  for  the  substitution  of  any  other  having 
been  entered.  This  was  a  mere  question  of  the  regularity 
of  the  service  of  a  notice,  and  involved  no  question  of  fla- 
grant wrong,  or  gross  mistake  or  neglect,  in  the  prosecution 
of  the  suit,  or  in  the  recovery  of  the  judgment.  It  was  not 
pretended  that  the  court  was,  by  deliberate  fraud  of  the 
plaintiffs,  or  the  palpable  inadvertence  of  the  defendants' 
attorney,  made  the  instrument  of  injustice. 

I  agree  with  the  counsel  of  the  comptroller,  that  the  pro- 
vision of  the  act  of  1863,  (a)  declaring  that  the  head  of  the 
law  department  of  the  city  of  New  York  shall  have  the  ex- 
clusive right  to  appear  for  the  mayor,  &c.  in  all  motions, 
actions  and  proceedings,  is  not  a  repeal  of  the  5th  section  of 
the  act  of  1859.(6)  The  one  is  unconstitutional  and  void, 
because  it  is  a  subject  entirely  distinct  from  the  subject  of  the 
act,  and  is  not  expressed  in  the  title ;  the  other  is  constitu- 

(a)  Laws  of  1868,  p.  409.  {b)  Laws  of  1869,  p.  1127. 
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tional,  because  it  is  incidental  to  the  main  pnrpose  of  the 
act.  ''It  is  not''  as  is  mentioned  in  the  opinion  of  the  court 
in  Sharp  v.  I%e  Mayor,  Ac.  (9  -466.  249,)  "a  different  sub- 
ject, but  a  provision,  by  which  the  city  authorities,  before 
paying  the  moneys  to  be  raised  by  tax,  should  have  the 
means  of  ascertaining  that  the  judgments  so  to  be  paid  were 
actually  due/'  One  of  the  principal  purposes  of  this  act 
was  to  raise  money  to  satisfy  certain  judgments  recovered 
against  the  city.  The  comptroller  is  the  financial  officer 
through  whose  agency  this  money  was  to  be  applied  to  the 
proper  object ;  and  it  was,  therefore,  manifestly  incidental  to 
this  purpose,  and  in  furtherance  of  it,  that  the  comptroller 
should  have  the  authority  which  the  5th  section  of  the  act 
gives  him.  In  the  act  of  1863,  the  provision  giving  the  ex- 
clusive right  to  the  head  of  the  law  department  to  appear 
and  represent  the  mayor,  &c.  in  all  motions,  actions  and 
proceedings,  is  introduced,  or,  I  should  rather  say,  foisted 
into  the  first  section,  aCter  the  enumeration  of  a  long  list  of 
appropriations,  and  immediately  after  the  appropriation  for 
the  salaries  of  the  law  department,  with  which  this  attempted 
repeal  of  an  authority,  given  by  the  act  of  1859  to  the  comp- 
troller, has  no  legitimate  connection.  In  short,  it  is  a  subject 
evidently  distinct  and  separate  from  the  subject  of  the  act, 
and  of  the  section  into  which  it  is  so  conspicuously  inter- 
polated. 

II.  Having  disposed  of  this  preliminary  question,  there 
can  be  little  difficulty  in  relation  to  the  merits.  The  legis- 
lature and  the  courts  have  been,  both  alike,  audaciously  and 
preposterously,  made  the  instruments  of  flagrant  injustice. 
It  has  been  repeatedly  decided  by  this  court  that  the  plaintiffs 
had  no  right  to  damages  against  the  city,  because  the  city 
had  made  no  contract ;  but,  on  the  contrary,  through  the 
positive  action  of  the  proper  authority,  emphatically  refused 
to  make  any  such  contract.  Notwithstanding  this,  by  an  act 
passed  in  1860,  entitled  ''An  act  to  facilitate  the  acquisition 
of  land  for  a  junction  gate-house,  &c.  and  to  provide  for 
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the  settlement  of  claims  connected  therewith/'  the  legislature 
undertake  to  recognize  this  claim,  and  declare  that  the  dam- 
ages may  be  ascertained  by  three  arbitrators,  to  be  appointed 
as  the  act  prescribes.  This  the  legislature  had  no  more 
right  to  do  than  to  recognize  a  claim  against  me  on  an  alleged 
contract,  and  to  appoint  arbitrators  to  ascertain  the  amount 
of  damages.  It  has  no  more  right  to  interfere  with,  or  adjudi- 
cate upon  any  claims  against  the  corporation  of  the  city  of 
New  York,  or  any  other  artificial  person,  than  it  has  to  in- 
terfere with,  or  adjudicate  upon,  any  claims  against  a  natural 
person.  One  is  as  absolutely  entitled  as  the  other  to  have 
its  liabilities  determined  by  due  process  of  law,  and  to  have 
claims  for  damages  ascertained  by  a  jury,  according  to  the 
course  of  the  common  law.  This  is  a  right  guarantied  by 
the  constitution;  and  the  attempt  by  any  legislation  to 
ignore  that  right  is  nothing  more  or  less  than  usurpation.  I 
suppose  the  framers  of  the  act  of  1860  had  in  view  the 
cases  of  the  Town  of  Ouil/ord  v.  Supervisors  of  GhenangOy 
(18  Barh.  615 ;  3  Kern.  143 ;)  The  People  v.  The  Super- 
visors  of  New  Yorkj  (11  Abb.  114 ;)  and  many  other  similar 
cases.  But,  as  this  court  at  general  term  in  The  People  v. 
Haws,  in  animadverting  on  this  very  act  in  question,  say : 
^^  These  cases  related  not  to  the  right  or  power  of  the  legis- 
lature to  compel  an  individual  or  corporation  to  pay  a  debt 
or  claim ;"  but  they  related  to  the  power  of  the  legislature 
to  raise  money  by  tax  for^  services  rendered  to  the  state,  or 
any  county  of  the  state,  and  to  apply  such  money,  when 
raised,  to  the  payment  of  those  services.  In  The  People,  on 
the  relation  of  McSpedon  and  Baker  v.  Haws,  (21  How. 
Pr.  Bep.  178,)  nothing  more  was  decided  than  that  where 
work  was  actually  done,  and  the  legislature  had  determined 
that  the  work  was  a  service  rendered  to  the  county,  they  had 
a  right  to  tax  the  inhabitants  of  that  portion  of  the  state  to 
pay  for  it,  without  requiring  the  board  of  supervisors  to 
audit  the  claim,  or  compelling  any  proceedings  against  them. 
Under  this  view  of  the  case,  it  is  unnecessary  to  consider 


\ 
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whether  the  aj^pointment  of  the  arhitiaton^  and  other  pro- 
ceedings, were  regular.  The  act  of  I860,  so  far  as  it  relates 
to  the  subject  under  consideration,  being  unconstitutional, 
every  proceeding  in  pursuance  of  it  is  utterly  void. 

The  judgment  must  be  vacated,  and  all  proceedings  under 
it,  together  with  the  order  of  reference,  must  be  vacated. 
$10  costs  of  motion. 

[Nsw  ToBK  Spscial  Tbbx,  December  12, 1S64.    CUri§,  JwUioB,] 


WhITB  &  CUSHINO  V8.  DODDS. 

Where  F.,  in  September  and  Norember,  1860,  purchased  goods  of  W.  d&  C. 
amoonting  to  nearly  $1000|  representing,  at  the  time,  that  his  stock  of 
goods  was  worth  some  $16,000  or  $17,000,  and  that  his  debts  amounted  to 
only  16000  or  $7000,  and  that  there  was  no  foundation  for  the  reports 
unfavorable  to  his  solyency ;  and  on  the  26  th  of  November,  1860,  a  few 
days  after  the  purchase  of  the  second  bill  of  goods,  he  made  a  general 
assignment  of  his  property  to  D.  in  trust  to  pay  his  debts;  the  inventory 
attached  to  the  assignment  showing  assets  to  the  amount  of  $17,522.44, 
and  liabilitiel  to  the  amount  of  $28,681.92 ;  Beld  that  these  ftcts  presented 
a  very  clear  case  of  fraud  in  obtaining  the  goods,  and  a  consequent  ri^i 
in  W.  d&  C.  to  disaffirm  the  contract. 

As  against  the  original  wrongdoer,  where  goods  have  been  obtained,  under  a 
contract  of  sale,  by  means  of  fraudulent  representations,  no  form  of 
words,  on  the  part  of  the  vendor,  declaring  disaffirmance  of  the  contract, 
is  necessary  \  nor  is  any  act  of  his  affirmance  required,  beyond  the  deci- 
sive one  of  claiming  or  seizing  the  propeif  Ly  by  his  own  act,  or  the  process 
of  the  law. 

Neither  is  any  thing  more  necessary,  to  manifest  a  disaffirmance,  as  against 
the  assignee  of  the  purchaser,  under  an  assignment  in  trust  for  the  benefit 
of  creditors.    Millbb,  J.  dissented. 

And  where  a  demand  of  the  property  is  made,  of  the  assignee,  in  whose 
possession  the  same  is,  it  is  not  necessary  to  accompany  or  precede  the 
demand  by  a  declaration  or  cUsaffinnance  of  the  contract,  and  a  statement 
that  such  disaffirmance  is  on  the  gronnd  of  fnud  perpetrated  by  the 
assignor,  in  making  the  original  purchase.    Millbb,  J.  dissented. 

The  possession  of  the  assignee,  being  peacefully  and  innocently  acquired, 
frt>m  the  apparent  owner,  may  be  regarded  as  so  far  lawful  that  a  demand 
should  be  made,  of  him,  to  deliver  it  up,  before  he  can  be  snl^Mted  to  an 
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actaoD ;  bat  the  rendor,  claiming  the  goods  as  the  true  owner,  is  not  bound 
to  disclose  the  sonrce,  or  the  particulars,  of  his  title. 

If  a  person  obtains  goods  by  fraud,  the  act  is  wrongful,  and  confers  no  title. 
No  notice  to  the  offender  Is  necessary,  and  no  demand  need  be  made,  on 
him.    Pfl*  HoGBBOox,  J. 

A  T«idor  need  not  restore  the  note  giren  foi^  the  purchase  money  of  goods, 
before  bringing  an  action  to  recover  the  possession  of  the  goods  on  the 
ground  of  fraud  in  the  sale.  It  is  sufficient  if  he  restores  it  at  the  trial ; 
or  stipulates  to  cancel  and  give  it  up ;  or  produces  and  cancels  it,  or  deliv- 
ers it  to  the  clerk,  on  the  argument  at  bar. 

MOTION  for  a  new  trial,  on  exceptions  ordered  io  be  heard 
in  the  first  instance  at  a  general  term.  The  action  was 
commenced  on  the  4th  day  of  December,  1860,  to  recover 
the  possession  of  personal  property  from  the  defendant  which 
it  was  alleged  had  been  sold  to  his  assignor,  Charles  Fergu- 
son, through  his  fraud.  It  was  tried  at  the  Albany  circuit 
in  May,  1862.  The  evidence  showed  that  on  the  15th  day  of 
September,  1860,  Charles  Ferguson,  the  defendant's  assignor, 
purchased  of  the  plaintiffs,  a  firm  doing  business  in  Boston, 
in  upholstery  and  carriage  trimming,  a  bill  of  goods  amount- 
ing to  $815.11,  for  which  he  gave  his  promissory  notes  to  the 
plaintiffs,  payable  in  eight  months  from  date ;  and  on  the 
10th  day  of  November,  following,  a  like  bill  of  goods  amount- 
iog  to  $122.  When  the  bill  of  $815.11  was  purchased,  by 
Ferguson,  he  said,  in  answer  to  inquiries  made  by  Caldwell, 
the  plaintiff's  agent,  that  his  stock  amounted  to  sixteen  or 
seventeen  thousand  dollars,  and  that  he  owed  only  from  five 
to  six  thousand  dollars ;  and  that  in  consequence  of  these 
representations  the  goods  were  sold.  He  made  like  repre- 
sentations on  the  10th  of  November,  when  he  obtained  the 
last  bill  of  goods.  Ferguson  made  a  general  assignment  of 
his  property  to  the  defendant  Dodds,  in  trust  for  creditors ; 
and  the  case  showed  that  his  assets  were  $17,522.44,  and  his 
liabilities  $28,531.92 ;  and  that  on  the  15th  day  of  Septem- 
ber his  liabilities  were  $25,000.  The  representations  of  Fer- 
guson were  alleged  to  be  false,  throughout.  Upon  the  trial 
the  plaintiffs  proved  by  Theodore  Caldwell,  their  agent,  that 
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he  heard  of  Ferguson's  aasignment  a  day  or  two  after  it  was 
made ;  that  he  came  to  Albany,  and  called  on  Dodds  at  the 
rooms  formerly  occupied  by  Ferguson ;  that  he  saw  some  of 
the  goods,  and  demanded  them  of  Dodds.  He  testified  on 
this  point  as  follows :  ^^I  think  I  heard  of  Ferguson's  assign- 
ment the  next  day  after  it  was  made.  I  came  on  within  two 
hours  after  I  beard  of  it,  and  called  on  Mr.  Dodds.  I  asked 
him  how  the  matter  was.  He  said  he  could  not  tell  much 
about  it,  and  handed  me  the  assignment ;  and  said  that  would 
show  me  how  the  thing  stood,  better  than  he  could  tell.  I 
looked  at  the  assignment.  When  I  demanded  the  goods  of 
Dodds  he  claimed  them,  as  assignee  of  Ferguson."  On  his 
cross-examination,  this  witness  stated :  '^I  have  been  in  busi- 
ness for  these  parties  two  years  and  four  months.  I  traveled 
all  over  the  northern  country.  My  business  was  to  exhibit 
samples  and  solicit  orders.  I  made  no  memorandum  of  what 
Ferguson  said.  I  did  not  get  out  or  ship  the  bill  of  goods.  I 
saw  some  of  the  goods  in  the  store.  I  know  the  mark.  I  had 
sold  Ferguson  two  bills  previous  to  this  one ;  March  26, 1860, 
of  $243.15,  the  other  April  3,  1860,  $65.97.  I  did  not 
inquire  of  him  as  to  his  circumstances  when  I  sold  him  these 
bills ;  both  sales  were  on  six  months'  credit.  A  note  at  six 
months  was  given  for  the  $815.11  purchase,  dated  Octo- 
ber 27,  1860,  and  due  in  April,  1861.  The  note  was  trans- 
ferred to  John  White,  the  plaintifp.  He  is  now  the  owner 
of  the  note.  No  note  was  given  for  purchase  of  $122.  A 
check  was  sent  me  to  take  up  the  $815.11  note.  I  took  up 
the  note,  when  here  before  it  was  due,  to  save  protest."  The 
witness  was  not  cross-examined  as  to  the  details  of  his  con-* 
versation  with  Dodds. 

The  defendant  moved  for  a  nonsuit,  upon  the  ground, 
among  others,  that  no  disaffirmance  of  the  sale,  by  the  plain- 
tiffs, or  on  their  behalf,  was  proven.  The  motion  was  denied, 
and  the  defendant  excepted.  The  plaintiffs  tendered  a  written 
stipulation  by  which  they  agreed  that  the  note  for  $815.11, 
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giren  hj  Ferguson,  for  the  goods,  and  then  in  their  posses- 
sion, past  due,  should  be  cancelled  and  given  up. 

The  testimony  being  closed,  the  defendant's  counsel  re- 
quested his  honor  to  charge  the  jury  that  there  was  no 
evidence  whatever  that,  up  to  the  time  of  the  commence- 
ment of  this  suit,  the  defendant  had  been  informed  that 
the  plaintiff  claimed  to  disaffirm  these  sales,  or  that  any 
pretense  was  made  to  him  that  the  goods  had  been  obtained 
by  Ferguson  fraudulently.  That  the  assignee,  therefore, 
was  right  in  claiming  the  goods  under  the  assignment,  when 
they  were  demanded  of  him  by  Caldwell,  and  the  plain- 
tiffs were  not  entitled  to  recover.  The  court  declined  so 
to  charge,  and  the  defendant's  counsel  duly  excepted ;  and 
instead  thereof,  the  court  charged  that' it  was  for  the  jury 
to  say,  from  the  conversation  given  in .  evidence  between 
Caldwell  and  Dodds,  at  the  time  the  demand  was  made, 
together  with  other  evidence  in  the  case,  whether  the  de- 
mand was  made  on  the  ground  that  the  goods  were  fraud- 
ulently obtained  by  Ferguson ;  that  there  had  been  no  cross- 
examination  of  the  witness  upon  that  point,  or  motion  for  a 
nonsuit  on  that  ground,  made  by  the  defendant's  counsel ; 
and  that  it  was  for  them  to  say,  under  all  the  circumstances, 
whether  they  were  satisfied,  from  the  evidence,  that  the  wit- 
ness Caldwell  demanded  the  goods  because  of  the  alleged 
fraud  of  Ferguson  in  obtaining  them ;  and  if  they  were  not 
so  satisfied,  the  defendant  was  entitled  to  their  verdict ;  to 
which  the  defendant's  counsel  excepted.  The  defendant's 
counsel  asked  his  honor  further  to  charge  the  jury  that  the 
plaintiffs  could  not  recover,  it  being  shown  that  the  plaintiffs 
did  or  said  nothing  disaffirming  the  sale,  before  the  com-r 
mencement  of  the  suit,  besides  merely  making  a  demand  of 
Dodds ;  which  the  court  declined  to  do,  and  the  defendant's 
counsel  excepted.  His  honor  charged  the  jury,  that  the  de- 
mand itself,  accompanied  with  the  evidence  of  the  circum- 
stances and  conversation  uncler  which  it  took  place,  in  the 
absence  of  any  cross-examination  on  that  pointy  or  motion 
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^  for  a  nonsuit  on  that  gronnd,  was  sufficient  evidence  for  their 
consideration  on  the  question  of  disaffirmance  of  the  con* 
tracts  of  sale;  to  which  the  defendant's  counsel  excepted. 
His  honor  further  charged  the  jury^  as  to  the  necessity  of 
surrendering  and  canc^ng  tl\e  note^  that  it  was  immaterial 
whether  the  note  was  n^otiated  or  not,  inasmuch  as  it  be- 
longed to  the  plaintiffs  before  the  trial  and  is  now  in  their 
possession ;  the  cancellation  of  it  now  is  sufficient ;  to  which 
the  defendant's  counsel  excepted.  His  honor  further  charged 
the  jury,  that  it  was  not  absolutely  necessary  that  the  notes 
should  be  produced  and  canceled  on  the  trial,  nor  need  it  be 
shown  that  the  plaintiffs  had,  before  suit  or  before  the  trial, 
offered  to  surrender  the  note  to  Ferguson  or  Dodds ;  the  act 
of  disaffirming  the  contract,  accompanied  with  the  stipula- 
tion given  in  evidence  to  cancel  and  not  enforce  the  notes,  was 
sufficient  evidence  of  such  cancellation,  for  the  purposes  of 
this  trial,  to  protect  the  defendant ;  to  which  the  defendant's 
counsel  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  and 
against  the  defendant,  for  $42  damages,  and  assessed  the 
value  of  the  property  at  $500 ;  whereupon  the  judge  ordered 
a  stay  of  proceedings,  and  that  the  exceptions  be  heard  in 
the  first  instance  at  general  term. 

Ira  BhaftTy  for  the  plaintiffs. 

Henry  Smithy  for  the  defendant. 

HoosBOOM,  J.  Being  unable  to  concur  in  the  result  to 
which  my  brother  Miller  has  arrived  in  this  case,  or  in  the 
course  of  reasoning  which  led  to  it,  I  proceed  to  state  briefly 
my  own  views.  Several  questions  present  themselves  for 
examination.    . 

1.  Was  a  disaffirmance  of  the  contract  in  this  case  neces- 
sary  to  entitle  the  plaintiffs  to  recover ;  and  if  so,  in  what 
way  must  that  disaffirmance  be  made  and  shown  ? 
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2.  Was  snch  disaffirmance  in  fact  made,  and  was  it  justi- 
fied by  the  facts  of  the  case  ? 

3.  Was  a  demand  of  the  goods  necessary  before  bringing 
suit,  and  in  what  form  was  it  necessary  to  be  made  ? 

4  Was  such  demand  in  fact  made  ? 

5.  Were  the  defendant's  objections  to  evidence  properly 
overruled  ? 

6.  Was  the  charge  of  the  judge  exceptionable  ? 

The  aption,  as  appears  from  the  complaint,  is  replevin,  for 
goods  wrongfully  detained.  The  answer  is  a  general  denial, 
and  a  denial  of  the  wrongful  detention.  It  is  obvious  from  the 
evidence  that  the  action  was  founded  upon  a  supposed  right 
to  disaffirm,  for  fraud,  the  contract  of  sale  of  the  goods, 
made  between  the  plaintiffs  and  Charles^Ferguson,  who  was 
afterwards  the  assignor  of  the  goods  to  the  defendant,  under 
a  general  assignment  for  the  payment  of  his  debts.  As 
both  of  the  sales  from  the  plaintiffs  to  Ferguson  were  upon 
a  credit  of  six  months,  neither  of  which  had  expired  before 
the  commencement  of  the  action,  and  as,  furthermore,  the 
suit  was  brought  to  recover  the  goods,  instead  of  the  price 
of  them,  it  is  plain  that  the  plaintiffs  in  bringing  the  suit 
proceeded  in  disaffirmance  of  the  contract  of  sale,  and  were 
bound  to  show  a  justifiable  reason  for  repudiating  the  con- 
tract, before  they  could  recover  in  the  action.  This  reason 
was  found,  as  they  allege,  in  the  false  and  fraudulent  repre- 
sentation of  Ferguson  as  to  his  property  and  pecuniary 
responsibility,  which  furnished  the  inducement  to  the  sale  of 
the  goods.  The  question  of  fraud  was  submitted  to  the 
jury,  and  their  verdict  establishing  the  existence  of  it,  is  not 
impugned.    It  appears  to  have  been  very  satisfactorily  proved. 

The  plaintiff  sold  two  bills  of  goods  to  Ferguson,  in  the 
fall  of  I860,  amounting  to  nearly  $1000,  upon  his  represen- 
tation that  his  stock  of  goods  was  worth  some  $16,000  or 
$17,000,  and  that  his  debts  amounted  to  only  $6000  or 
$7000.  This  was  at  the  time  of  the  sale  of  the  first  bill  of 
goods,  in  September,  1860.    On  the  purchase  of  the  second 
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billy  on  the  9th  or  10th  of  Noyemb^,  1860,  he  represented  that 
he  was  worth  aa  much  or  more  than  he  was  in  September,  and 
owed  less ;  and  that  there  was  no  foundation  for  the  reports 
unfavorable  to  his  eolyency.  On  the  strength  of  these  repre- 
sentations, which  were  well  calcnlated  to  inspire  confidence, 
the  plaintifiEs'  agent  sold  him  the  goods. 

I  see  no  plausible  ground  for  the  objection  to  the  questions 
put  to  him,  whether  he  relied  on  these  statements  of  Fergu- 
son, in  making  the  sale  oS  the  goods.  They  are  the  ordinary- 
questions  put  to  witnesses  in  order  to  show  the  obtaining  of 
goods  bj  false  pretenses. 

On  the  26th  of  November,  1860,  Ferguson,  as  an  insolvent 
debtor,  made  a  general  assignment  of  his  property  to  the 
defendant  Dodds,  in  trust  to  pay  his  debts,  and  the  title  thus 
acquired  was  the  only  one  under  which  the  defendant  claimed 
any  right  to  hold  the  goods.  The  inventory  attached  to  the 
assignment  showed  assets  to  the  amount  of  $17,522.44,  and 
liabilities  to  the  amount  of  $28,531.92 — a  deficit,  therefore, 
of  more  than  $10,000  to  pay  debts,  and  an  amount  of  in- 
debtedness exceeding  by  more  than  $20,000  that  stated  to 
the  agent  of  the  plaintiffs.  It  presented,  therefore,  a  very 
clear  case  of  fraud,  and  a  consequent  right  to  disaffirm  thiS 
contract. 

I  apprehend  no  particular  form,  nor  any  form,  of  words  is 
necessary  to  give  effect  to  the  act  of  disaffirmance.  It  is  an 
act  performed  by  the  disaffirming  party,  and  it  is  effectually 
performed  by  asserting  or  enforcing  title  to  the  property  pre- 
viously agreed  to  be  sold.  If  a  person  obtains  possession  of 
goods  by  fraud,  the  act  is  wrongful,  and  confers  no  title.  No 
notice  is  necessary  to  the  offender,  an9  no  demand  need  be 
made  on  him.  If  a  trespasser  takes  your  property  he  ac- 
quires no  right  thereby,  and  you  are  not  required  to  disaffirm 
his  possession,  otherwise  than  by  retaking  the  property  by 
your  own  act,  or  by  process  of  law.  If  a  person  takes  your 
property  by  your  consent,  by  contract,  or  by  license,  he  has  a 
lawful  possession.    If  obtained  by  license,  his  possession 
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may  be  terminated  by  tbe  simple  act  of  demand,  which  ends 
the  lawfulnees  of  his  possession.  If  obtained  under  the 
semblance  of  a  contract  which  is  void  for  fraud,  then  the 
consent  has  been  extorted,  or  obtained  by  deception,  and  it 
is  no  consent.  No  distinct  act  of  disafiirmance,  beyond 
claiming  the  property,  has  ever  been  held  to  be  necessary. 
This  is  as  against  the  original  wrongdoer,  (^ee  Both  v. 
Palmer  J  27  Barb.  654.)  There  is  another  principle,  it  is 
true,  which,  in  case  any  money  or  property  has  been  received 
under  tbe  contract,  requires  that  before  the  disa£Birmance  can 
become  effectual  the  money  or  property  thus  received  must 
be  restored ;  because  a  party  can  not  both  repudiate  a  con- 
tract and  at  the  same  time  insist  on  retaining  its  fruits  or 
benefits.  This  raised  the  question  whether  the  note  received 
from  Ferguson  had  to  be  restored  before  bringing  suit,  or 
whether  it  was  sufficient  to  restore  it  at  the  trial,  or  give  a 
stipulation  equivalent  to  such  restoration  at  the  latter  period, 
the  note  being  accidentally  absent,  followed  up  by  the  produc- 
tion and  a  cancellation  of  the  note,  or  its  delivery  to  the  clerk 
for  the  benefit  of  the  defendant,  or  Ferguson,  on  the  argu- 
ment at  bar,  which  was  done  in  this  case. 

I  think,  under  the  adjudged  cases,  the  latter  course  was 
all  sufficient.  The  maker  of  the  note  is  effectually  protected, 
and  that  is  enough.  The  only  other  object  of  surrendering  it 
before  suit  brought  would  be  to  make  the  act  of  disaffirm- 
ance emphatic  and  unquestionable ;  and  this  has  been  repeat- 
edly held  to  be  well  enough  accomplished  by  its  production 
and  delivery  at  the  trial.  {See  Nichols  v.  Pinner ^  18  N.  T. 
Bep.  295,  312 ;  Nichoh  v.  Michael,  23  id.  264,  272,  273 ; 
Fraachieris  v.  Henriques^  36  Barb.  276 ;  Both  v.  Palmer , 
27  id.  654,  and  cases  there  cited;  Stevens  v.  Hyde,  32  id.  171.) 

As  against  the  original  wrongdoer,  then,  no  form  of  words 
declaring  the  act  of  disaffirmance  is  necessary ;  nor  any  act 
of  disaffirmance,  beyond  the  decisive  one  of  claiming  or  seizing 
the  property  by  the  act  of  the  party  or  the  process  of  law. 
Nor,  I  apprehend,  is  any  thing  more  necessary  under  this  head, 

Vol.  XLII.  36 


562  CASES  m  the  supreme  court. 

White  V.  Bodds. 

88  against  the  general  aassignee  of  the  wrongdoer.  I  do  not 
speak  now  of  the  question  of  demand  of  tlie  property  which 
may  be  claimed  to  be  necessary,  because  the  property  is  in 
possession  of  a  person  acquiring  such  possession  peaceably  by 
manual  delivery  from  the  wrongdoer  and  apparent  owner.  I 
do  not  deem  it  necessary  to  discuss  this  question,  because  the 
evidence  is  full  that  the  property  was  demanded  of  the  defend- 
ant before  suit  brought. 

The  question  is,  was  it  necessary,  as  against  such  assignee 
having  no  better  title  than  the  original  wrongdoer,  to  accom- 
pany or  precede  that  demand  by  a  declaration  of  disaffirm- 
ance of  the  contract,  and  that  such  disaffirmance  was  on  the 
ground  of  fraud  perpetrated  by  the  assignor  in  making  the 
original  purchase  ?  I  know  of  no  such  rule  of  law.  The 
assignee  is  not^  a  purchaser  for  a  valuable  consideration.  He 
stands  in  the  shoes  of  his  assignor,  with  no  better  title  than 
him,  and  is  in  no  respect  in  any  better  position,  except  it 
may  be,  that  his  possession,  being  peacefully  and  innocently 
acquired  from  the  apparent  owner,  may  be  regarded  as  so  far 
lawful  that  a  demand  should  be  made  of  him  to  deliver  it 
up  before  he  be  subjected  to  an  action.  It  may  be  conve- 
nient that  he  should  be,  as  he  generally  is,  distinctly  apprised 
that  the  ground  of  the  demand  is  the  failure  of  his  assignor 
to  acquire  title  by  reaspn  of  fraud  in  the  purchase  of  the 
goods.  But  I  am  not  aware  of  any  legal  obligation  resting 
on  the  true  owner  of  the  goods  to  disclose  the  source  or  the 
particulars  of  his  title.  This  is,  as  in  other  cases,  developed 
at  the  trial.  The  possessor  of  the  goods  is  supposed  to  know 
whether  his  title  is  good  or  not,  and  he  complies  with  the 
demand  of  the  claimant  or  refuses  it  accordingly.  The 
claimant  of  the  goods  stands  upon  his  tide,  and  enforces  or 
relinquishes  his  demand  according  to  his  convictions  of  the 
validity  of  that  title.  I  am  aware  that  some  dicta  in  the 
opinion  of  Justice  Smith  in  the  case  of  BlUa  v.  Cottle^  (32 
Barb.  322,)  tend  to  support  the  proposition  that  in  addition  to 
a  distinct  demand  of  the  property,  there  must  be  also  an  expli- 
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cit  assertion  that  the  claimant's  title  is  founded  upon  the 
fact  of  fraud  perpetrated  in  the  purchase  of  the  goods ;  but 
there  was  nothing  in  the  case  requiring  an  adjudication  upon 
that  point,  nor  is  it  warranted,  I  think,  by  any  thing  con- 
tained in  the  elaborate  opinion  of  the  same  judge  in  the 
case  of  Stevens  v.  Hyde,  (32  Barh.  171.)     Be  that  as  it  may, 
I  think  there  was  sufficient  evidence  for  the  consideration  of 
the  jury  whether  the  ground  of  the  plain tifis'  claim  to  the 
property,  to  wit,  on  account  of  fraud  in  the  purchase  by 
Ferguson,  was  not  intelligibly  communicated  by  the  plain- 
tiffs' agent  to  Dodds  the  defendant.     The  case,  we  must 
assume,  was  properly  opened  to  the  jury  at  the  trial,  stating 
that  the  plaintiffs'  claim  rested  on  the  ground  of  fraud  vitiat- 
ing Ferguson's  purchase  of  the  goods.     Caldwell,  the  plain- 
ti£b'  agent,  testified  to  the  purchase,  and  the  representations 
made  by  Ferguson ;  to  his  demand  of  the  goods  of  the  de- 
fendant in  the  rooms  formerly  occupied  by  Ferguson;  to 
Dodds'  refusal  to  give  them  up ;  and  to  their  subsequent 
replevy  by  the  sheriff;  and  that  the  demand  was  made  after 
the  assignment.    He  further  says,  '^I  think  I  heard  of  Fer- 
guson's assignment  the  next  day  after  it  was  made,  and  came 
on  within  two  hours  after  I  heard  of  it,  and  called  on  Mr. 
Dodds.    /  asked  him  how  the  matter  was.     He  said  he 
couldn't  tell  much  about  it,  and  handed  me  the  assignmenty 
and  said  that  would  show  me  how  the  thing  stood  better 
than  he  could  tell.     I  looked  at  the  assignment.     When  I 
demanded  the  goods  of  Dodds  he  claimed  them  as  assignee 
of  Ferguson."    The  plaintiffs  having  read  the  assignment, 
rested  their  case  on  that  and  on  the  evidence  of  Caldwell. 
The  defendant  did  not  cross-examine  the  witness  as  to  the 
details  of  the  conversation  with  Dodds,  nor  move  for  a  non- 
suit on  the  ground  that  the  plaintiffs  had  not  claimed,  in 
talking  with  Dodds,  to  disaffirm  on  the  ground  of  fraud,  but 
on  the  ground  that  no  disaffirmance  of  the  sale  was  proven 
to  have  been  made  by  the  plaintiffs  or  on  their  behalf. 
Dodds  was  not  sworn  as  a  witness  for  the  defense,  and  the 
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only  witness  sworn  was  Ferguson,  who  contradicted  Caldwell  in 
some  material  particulars  as  to  the  nature  of  the  interview 
between  them  on  the  purchase  of  the  goods^  but  said  noth- 
ing as  to  what  transpired  at  the  time  of  the  demand.  Noth- 
ing was  suggested  as  to  the  absence  of  any  evidence  showing 
the  grounds  of  disaffirmance  of  the  contract^  until  after  the 
testimony  was  closed  and  the  judge  had  charged,  or  was 
about  to  charge  the  jury. 

The  fact  that  this  alleged  omission  in  the  evidence  was 
not  alluded  to  until  it  was  too  late  to  correct  it ;  that  the 
ground  of  claim  of  title  to  the  goods  was  fully  developed  by 
the  evidence,  and  could  not  have  been  unknown  to  Dodds ; 
that  the  plaintiffs  claimed  title  immediately  after  the  assign- 
ment, and  long  before  the  expiration  of  the  term  of  credit, 
which  term  of  credit  is  presumed  to  have  been  known  to  the 
defendant;  that  this  claim  was  made  to  Dodds  himself ;  that 
Caldwell  asked  Dodds  "how  the  matter  was,*'  which,  in  the 
absence  of  any  explanation,  is  probably  a  brief  way  of  stat- 
ing the  substance  of  a  conversation  between  Caldwell  and 
Dodds  about  the  goods,  their  sale,  the  terms  of  sale,  the 
sudden  and  unlocked  for  assignment  importing  insolvency, 
and  the  reason  of  such  assignment ;  the  facts  that  the  goods 
demanded  were  those  "originally  sold  ;*'  the  presentation  by 
Dodds  of  the  assignmen  t,  and  his  declaration  virtually  that  that 
was  the  only  explanation  he  could  make  of  the  transaction  ; 
the  demand  of  the  goods  notwithstanding  such  assign- 
ment ;  the  refusal  to  deliver;  the  absence  of  any  cross-e^xam- 
ination  or  motion  to  nonsuit  on  this  ground ;  the  apparently 
studious  omission  to  allude  to  this  point  until  after  the  testi- 
inony  was  closed ;  lead  my  mind  to  the  conclusion  that  Dodds 
well  understood  the  ground  of  the  plaintiffs'  claim  of  title 
to  the  goods ;  that  it  was  equally  well  understood  at  the  trial, 
and  that  it  would  be  giving  effect  to  merely  captious  objec- 
tions to  the  evidence  to  award  a  new  trial  upon  the  ground 
that  the  foundation  of  the  plaintiffs'  alleged  title  to  the 
property  was  not  fairly  disclosed  to  the  defendant,  or  that  he 
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acted  in  any  degree  in  ignorance  of  the  nature  of  the  plaintiffs' 
claim  when  he  refused  to  deliver  to  them  the  goods,  on  their 
demand. 

The  other  points  involved  are  sufficiently  discussed  in  what 
has  already  heen  said ;  and  on  the  whole  case  I  am  of  opinion 
that  none  of  the  exceptions  are  well  taken ;  that  a  new  trial 
should  be  denied ;  and  that  the  plaintiffs  should  have  judg- 
ment on  the  verdict. 

Gould,  J.  I  should  affirmy  on  the  ground  that  notwith- 
standing the  charge  seemed  to  concede  the  contrary,  a  mere 
demand  was  all  that  was  required,  when  it  was  made  of  the 
assignee  of  the  fraudulent  purchaser. 

Miller,  J.  (dissenting.)  The  first  and  most  important 
question  arising  in  this  case  is,  whether  the  plaintiffs  proved 
on  the  trial  a  disaffirmance  of  the  sale,  before  suit  brought. 
The  point  was  distinctly  presented  on  the  motion  for  a  non- 
suit, and  in  the  requests  to  the  judge  to  charge  the  jury, 
and  in  the  charge  itself. 

The  goods  being  in  the  possession  of  an  assignee,  who  was 
not  a  party  to  the  original  contract  and  had  no  notice  of  it, 
I  am  inclined  to  the  opinion  that  a  demand  was  necessary  to 
entitle  the  plaintiffs  to  recover.    (Bliss  v.  Cottle^  S2 Barb.  325.) 

There  was  some  evidence  to  show  that  a  demand  had  actu- 
ally been  made,  and  the  judge  in  his  charge  assumed  that  it 
had  been,  leaving  it  for  the  jury  to  determine,  from  the 
evidence,  whether  the  goods  were  demanded  because  of  the 
alleged  fraud  in  obtaining  them. 

The  plaintiffs,  claiming  to  rescind  the  contracts  for  fraud, 
I  think  were  also  bound  to  inform  the  defendant  of  the 
grounds  upon  which  this  claim  was  based.  A  party, 
upon  discovering  the  fraud,  may  rescind  the  contract  and 
recover  what  he  has  advanced,  provided  he  does  so  at  the 
earliest  moment  that  he  has  knowledge  of  the  fraud,  and 
returns  what  he  has  received  upon  it.     {Masaon  v.  Bovet, 
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1  Denio,  69.  2  Parsons  on  Oont.  278.)  How  could  a  con* 
tract  be  rescinded  for  fraud  without  a  statement,  at  the  time 
of  the  rescission,  that  it  was  made  upon  that  ground? 
When  property  is  claimed  of  a  third  party  who  has  no  knowl- 
edge of  the  original  contract,  because  the  sale  was  fraudulent, 
the  innocent  holder  has  certainly  a  right  to  know  upon  what 
ground  he  is  called  upon  to  surrender  it,  so  that  he  may  de- 
termine whether  to  give  it  up  on  demand,  or  to  keep  it.  It 
is  not  sufficient  for  the  claimant  to  make  a  simple  demand 
of  the  goods,  but  it  is  absolutely  necessary  that  he  should  go 
further  and  state  specifically  his  disaffirmance  of  the  contract 
There  must  be  an  explicit  assertion  of  his  claim  that  the 
goods  were  obtained  by  fraud.  (Bites  v.  Cottle^  32  Barb. 
325.)  I  understand  that  the  judge  held  substantially  in 
accordance  with  the  general  principles  I  have  stated.  His 
instructions  to  the  jury,  however,  assume  that  as  there  had 
been  no  cross-examination  upon  the  point  whether  the  goods 
had  been  obtained  fraudulently,  nor  a  motion  for  a  nonsuit 
upon  that  ground,  it  was  for  them  to  say  whether  they  were 
satisfied  that  the  demand  was  made  for  this  reason.  He  also 
held  that  there  was  sufficient  evidence  for  their  consideration, 
on  the  question  of  the  disaffirmance  of  the  contract  of  sale. 
In  order  to  determine  whether  the  ruling  of  the  judge,  in 
refusing  the  motion  for  a  nonsuit,  and  in  his  charge,  was 
erroneous,  it  becomes  important  to  inquire,  in  the  first  place, 
what  the  evidence  was  on  the  point  referred  to.  The  agent 
of  the  plaintifis  swore  upon  the  trial  that  soon  after  the 
assignment  to  the  defendant,  he  called  upon  the  defendant  and 
asked  him  how  the  matter  was.  The  defendant  replied  he 
could  not  tell  how  it  was,  or  much  about  it,  and  handed  the 
assignment  to  the  agent,  saying  that  would  show  how  the 
thing  stood  better  than  he  could  tell.  The  agent  then  looked 
at  it,  and  demanded  the  goods.  The  defendant  claimed  them 
as  assignee  of  Ferguson.  There  is  nothing  in  the  evidence 
to  show  that  the  agent,  at  the  time,  informed  the  defendant 
that  the  goods  belonged  to  the  plaintifiiB,  or  that  the  plaintiffs 
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asked  to  disaffirm  the  sales  upon  the  ground  that  they  were 
fraudulent.  Nor  do  I  think  that  any  such  inference  can 
fairly  be  drawn  from  the  conversation  testified  to.  There  was 
no  allegation  of  fraud,  by  the  agent,  and  his  testimony  simply 
establishes  a  demand  of  certain  goods,  without  any  evidence 
whatever  to  show  that  they  were  the  goods  sold  by  the  plain- 
tiffs to  the  defendant's  assignor.  Even  admitting  that  the 
evidence  establishes  a  demand  of  this  identical  property,  yet 
it  utterly  fails  to  show  a  disaffirmance  of  the  sales,  or  any 
statement  of  the  grounds  upon  which  the  plaintiffs  claimed 
to  rescind  the  contracts,  unless  the  demand  itself  may  be 
considered  as  a  disaffirmance.  It  is  not  claimed  that  it  is. 
But  it  is  said,  there  was  no  cross-examination  of  the  witness, 
or  motion  for  a  nonsuit  upon  that  ground.  The  question 
whether  a  cross-examination  was  essential  must  depend  upon 
the  fact  whether  there  was  any  evidence  whatever  upon  the 
subject.  I  think  I  have  shown  there  was  none  to  show  a 
disaffirmance,  or  a  statement  that  the  party  claimed  that  the 
contracts  were  fraudulent.  Under  these  circumstances  no 
foundation  was  laid  for  a  cross-examination,  and  I  do  not  think 
the  party  was  bound  to  cross-examine  upon  a  fact  not  proved, 
or  to  be  prejudiced  before  the  jury  for  a  failure  to  do  so. 
As  to  the  motion  for  a  nonsuit,  it  was  distinctly  made  on  the 
ground  that  there  was  no  disaffirmance  of  the  sales  proven. 
Unless  the  demand  was  a  rescission  of  the  contract,  then  the 
ground  stated  was  sufficiently  distinct.  I  think  that  it  em- 
braced all  the  evidence  necessary  to  make  out  a  disaffirmance, 
in  the  absence  of  any  proof  but  a  demand,  and  covered  the 
point  now  raised.  The  party  was  not  required,  as  the  evi- 
dence stood,  to  be  more  specific.  As  considerable  stress  is 
laid  upon  the  fact  that  there  was  a  demand  proven,  {t  may 
be  worthy  of  notice  that  the  rescission  or  disaffirmance  should 
precede  a  demand  of  property ;  (see  32  Barb,  328  be/ore 
cited;)  and  nothing  of  the  kind  is  shown  by,  or  can  be  infer- 
red from,  the  testimony  in  the  case. . 

The  judge,  in  his  charge,  speaks  of  the  demand  itself, 
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accompanied  'with  the  evidence  of  the  circomBtanoes  and 
conversation,  under  which  it  took  place,  aa  a  matter  to  be 
considered  bv  the  jury.  What  circumstances  were  disclosed 
which  could  have  any  bearing  upon  the  question  ?  There  is 
simply  the  naked  fact  of  an  application  of  the  agent,  to  the 
defendant,  to  know  how  the  matter  stood,  without  any  dis- 
closure of  the  circumstances  attending  the  transaction,  or 
any  evidence  that  he  had  any  knowledge  upon  that  subject. 
The  conversation  itself  has  no  distinct  reference  to  a  disaf- 
firmance of  the  contracts,  or  to  any  alleged  fraud,  and  there 
appears  to  be  nothing,  either  in  the  circumstances  or  the  con- 
versation, from  ^which  the  jury  were  authorized  to  infer  a 
disaffirmance. 

It  is  said  that  the  case  was  litigated  upon  other  grounds 
than  the  point  now  discussed,  and  therefore  it  is  not  avail- 
able. The  point  now  urged  was  distinctly  taken  on  the  trial^ 
and  I  do  not  discover  that  it  was  waived. 

Upon  a  careful  examination  of  the  subject,  I  am  of  opin- 
ion that  the  judge  eiTed  in  his  ruling  on  the  motion  for  a 
nonsuit ;  in  his  refusal  to  charge ;  and  in  his  charge  upon 
the  question  I  have  discussed. 

If  I  am  correct  in  the  conclusion  at  which  I  have  arrived, 
a  new  trial  must  be  granted ;  and  it  is  unnecessary  to  exam- 
ine the  other  questions  raised. 

New  trial  denied. 

[Albavt  Givibal  Tbbv,  September  7, 1868.    ihM,  BofOovm  and  JGOmr, 
Jutioes.] 
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BuOKLXT  and  others  vs.  Wells,  executrix  &c. 

Where  a  married  woman,  receiying  a  sum  of  money  as  a  preferred  creditor, 
nnder  the  assignment  of  her  husband,  embarks  it  in  trade,  in  a  business 
nnder  the  control  of  h^r  husband  and  carried  on  by  him  in  his  own  name, 
as  "  agent,'*  commingling  it  with  the  avails  of  his  labor,  she  deprives  her- 
self of  the  shield  provided  by  the  acts  of  1848  and  1849  "  for  the  more 
effectual  protection  of  the  property  of  married  women,"  and  subjects  it  to 
the  claims  of  her  husband's  creditors. 

THIS  is  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  a  referee,  on  the  5th  day  of  January,  1863,  in 
favor  of  the  respondent,  for  $138.46,  costs  and  disbursements. 
The  referee  found  from  the  evidence  the  following  facts,  and 
conclusions  of  law  therefrom:  First.  Edwin  Smith  and 
Charlotte  A.  Smith  are,  and  ever  since  1835  have  been,  hus- 
band and  wife. 

m 

Second.  In  1849,  Mrs.  Smith  received,  as  legatee  under 
her  Bolother's  will,  about  $2400,  of  which  about  $2000  was 
her  husband's  note  for  that  amount. 

Third.  Afterwards  Mr.  Smith  failed  and  made  a  general 
assignment  in  trust  for  creditors,  and  in  1850,  Mrs.  Smith 
received,  as  a  creditor  of  his,  under  said  assignment,  about 
$2300,  having  been  preferred  in  said  assignment.  . 

Fourth.  Afterwards,  in  the  fall  of  1850,  a  mercantile  busi- 
ness was  commenced,  nominally  by  Mrs.  Smith,  in  the  name 
of  **  E.  Smith  Agent,"  at  Schaghticoke  Point,  in  Rensselaer 
county,  where  Mr.  and  Mrs.  Smith  resided ;  and  such  busi- 
ness was  continued  from  that  time  until  the  seizure  under 
execution  hereinafter  mentioned. 

Fifth.  The  first  purchases  in  said  business  were  groceries, 
to  the  amount  of  about  $1000,  and  were  cash  purchases. 
The  business  was  afterwards  extended  to  include  dry  goods, 
&c.  and  subsequent  purchases  were  generally  upon  credit. 

Sixth.  The  entire  capital  employed  in  said  business,  except 
money  borrowed  in  the  name  of  "E.  Smith  Agent,"  and 
what  arose  from  profits  therein,  was  contributed  by  Mrs. 
Smith  from  her  said  separate  estate. 
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Seventh.  The  arrangement  between  Mr.  and  Mrs.  Smith, 
under  which  said  business  was  condncted,  was  verbal,  and 
made  at  the  commencement  thereof,  and  was,  that  Mr.  Smith 
should  take  Mrs.  Smith's  money  and  do  business  with  it  for 
her  as  her  agent,  and  that  she  should  give  him  his  board  and 
clothing  for  his  services. 

Eighth.  The  business  was  conducted  solely  by  Mr.  Smith 
in  the  name  of  '^E.  Smith  Agent,*'  and  nominally  for  his 
wife  as  principal ;  and  her  services  were  not  employed  therein. 

Ninth.  Mr.  and  Mrs.  Smith  had  several  children,  and  they 
with  their  children  were  supported  out  of  said  business  and 
its  profits,  taking  goods  and  money  from  the  store  for  that 
purpose,  as  occasion  required,  and  no  account  was  kept  be- 
tween Mr.  and  Mrs.  Smith,  or,  as  appears,  of  such  family 
expenses. 

Tenth.  About  November  17,  1858,  and  while  said  business 
was  being  carried  on,  as  aforesaid,  at  Schaghticoke  Point, 
and  there  was  a  stock  of  goods  employed  therein,  William 
Wells,  the  defendant's  testator,  then  being  sheriff  of  Rensse- 
laer county,  seized  upon  said  stock  of  goods  under  execution 
issued  to  him  as  such  sheriff  upon  certain  judgments  against 
said  Edwin  Smith. 

Eleventh.  Afterwards  the  most  of  said  goods  levied  upon 
were  sold  by  said  sheriff  to  satisfy  said  execution,  and  the 
residue  was  left  by  him  in  a  somewhat  damaged  condition. 

Twelfth.  The  goods  thus  taken,  including  the  damage 
to  those  unsold,  amounted  to  $5000,  as  of  the  date  of  said 
seizure,  as  nearly  as  the  same  could  be  estimated. 

Thirteenth.  Afterwards,  about  January  24,  1860,  Mrs. 
Smith,  by  an  assignment  in  writing  of  that  date,  assigned  to 
the  plaintiffs  herein,  her  alleged  cause  of  action  arising  out 
of  the  facts  aforesaid. 

Upon  the  foregoing  facts  the  referee  found  as  a  conclusion 
of  law,  that  the  plaintiffs  were  not  entitled  to  recover  herein, 
and  that  the  defendant  should  have  judgment  against  the 
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plaintifi  for  his  costs.    From  the  judgment  entered  upon 
the  report  of  the  referee^  the  plaintiffs  appealed. 

William  A.  Beachy  for  the  appellant. 

John  A,  Millar dy  for  the  respondent. 

By  the  Cowrty  Ikoalls,  J.  From  the  facts  found  hy  tlie 
referee  it  appears  that  the  marriage  between  Edwin  Smith 
and  Charlotte  A.  Smith  occurred  as  early  as  1835.  In  1849 
she  received,  as  legatee  under  the  will  of  her  mother^  $2400, 
of  which  $2000  was  in  a  note  of  her  husband.  Edwin 
Smith  failed,  and  made  an  assignment  preferring  his  wife  as 
a  creditor  to  the  amount  of  $2300.  Jn  1850  a  mercantile 
business  was  commenced  at  Schaghticoke  conducted  by  Ed- 
win Smith  as  agent,  in  which  business  Mrs.  Smith  embarked 
a  capital  of  $1000,  under  a  verbal  arrangement  with  her 
husband  by  which  he  was  to  receive  for  his  services,  board 
and  clothing.  The  purchases  were  made  chiefly  upon  credit, 
and  the  proceeds  of  the  business,  not  absorbed  in  the  sup- 
port of  the  family,  were  devoted  to  the  business.  Edwin 
Smith  made  the  purchases  and  sales,  and  had  the  actual 
possession  and  control  of  the  property,  and  business.  Goods 
and  money  were  taken  from  the  store  and  devoted  to  the 
support  of  the  family,  and  no  account  whatever  was  kept 
between  Smith  and  his  wife.  The  whole  transaction  was 
previous  to  1860.  The  business  was  continued  till  1858, 
when  the  stock  of  goods  was  levied  upon  and  sold  by  the  sheriff 
by  virtue  of  executions  issued  upon  judgments  recovered  by 
the  creditors  of  Smith.  Under  an  assignment  of  Mrs.  Smith's 
supposed  cause  of  action,  this  action  was  brought  by  the 
plaintiffs,  to  recover  the  value  of  the  goods  sold.  Upon  this 
state  of  facts,  the  referee  reported  in  favor  of  the  defendant, 
and  directed  judgment  accordingly.  I  think  no  error  was 
committed  by  the  referee  in  thus  di8pt)sing  of  the  cause. 
The  money  furnished  by  the  wife  received  by  her  as  the  cred- 
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iter  of  her  husband  under  his  assignment^  and  the  profits 
arising  from  the  trade,  in  part  the  result  of  the  work  and 
labor  of  the  husband,  became  commingled,  and  constituted 
one  fund,  and  all  in  the  possession  of  and  under  the  control 
of  the  husband,  without  a  solitary  act  or  transaction  between 
the  parties,  save  the  use  of  the  word  agent,  and  the  yerbal 
agreement  that  Smith  was  to  receive  board  and  clothing  for 
his  services,  to  indicate  that  the  parties  themselves  r^arded  the 
business  as  bar's.  Money  and  goods  were  drawn  from  the  store 
and  devoted  to  the  support  of  the  family,  and  no  account 
kept  between  Smith  and  his  wife.  To  hold,  under  these  cir- 
cumstances, that  the  property  was  beyond  the  reach  of  the 
creditors  of  the  husband  would,  in  my  judgment,  be  estab- 
lishing a  precedent  wholly  unauthorized  by  law.  In  Sher- 
man V.  Elder,  (24  N.  Y.  Rep.  ^1,)  Allen,  J.  at  page  383, 
says :  '^  In  regard  to  the  rest  of  the  property,  that  which 
was  used  by  the  husband  as  merchandise  in  the  business 
carried  on  by  him  in  the  name  of  the  wife,  whether  a  part 
of  the  goods  were  the  property  of  the  wife  before  marriage 
or  bought  subsequently  by  the  husband  on  credit  or  with 
the  profits  of  the  business,  and  the  earnings  and  accumula- 
tions of  the  husband  in  the  business,  I  agree  with  the  court 
below  that  they  must  be  considered  the  property  of  the 
husband  and  liable  to  his  debts"    In  the  last  mentioned 

• 

case  the  marriage  was  in  1850.  {Lovett  v.  Robinson,  7  How. 
Pr.  Rep.  105.     Oage  v.  Dauchy,  28  Barb.  622.) 

The  decision  of  the  referee  is  not  in  conflict  with  the  stat- 
utes of  1848  and  1849,  ^'for  the  more  effectual  protection  of 
the  property  of  married  women."  Had  Mrs^  Smith  received 
the  money  bequeathed  to  her  by  the  will  of  her  mother,  and 
held  it  to  her  sole  and  separate  use,  it  could  not  have  been 
reached  by  the  creditors  of  the  husband ;  but  where  in  direct 
violation  of  the  letter  and  spirit  of  those  statutes  she  em- 
barked that  money  in  trade  under  the  control  of  her  husband, 
commingling  it  with  the  avails  of  his  labor,  which,  as  much 
as  his  money,  belonged  to  his  creditors,  she  deprived  herself 
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of  the  shield  provided  hj  those  statutes^  and  subjected  it  to 
the  claims  of  his  creditors.  The  plaintiffs  can  assert  no 
rights  which  Mrs.  Smithy  their  aossignor,  did  not  possess* 
By  accepting  the  transfer  they  assumed  the  risk  of  the  con- 
troversy. 

The  judgment  should  be  affirmed  with  costs. 

[Albanj  Gevebal  Tbbm,   March  7,  1864.    JPtckham,  Miller  and  LtgalU, 
Justices.] 


Dexter  v«.  Bevins. 

Ordinarily,  in  the  sale  of  personal  property  which  requires  some  act  of  the 
vendor,  to  complete  the  delivery,  such  as  weighing  or  measuring,  to  ascer- 
tain the  qaantity,  no  title  passes^  to  the  vendee  until  such  weighing  or 
measuring  has  talcen  place. 

But  the  parties  have  the  right,  by  ezprestf  contract,  to  prescribe  the  terms 
upon  which  the  title  to  personal  property  shall  vest  in  the  purchaser,  with- 
out such  measurement  or  weighing.  And  when  such  an  agreement  Is 
made,  the  title  will  be  held  to  have  vested  in  the  purchaser  ft'om  the  mo- 
ment the  terms  specified  in  such  agreement  have  been  complied  with. 

Thus  where  an  agreement  for  the  sale  and  delivery  of  a  quantity  of  cord 
wood  provided  that  when  the  wood  was  delivered  "  in  rank  and  order  to  be 
measured,"  it  should  be  the  property  of  the  purchaser ;  Meld  that  upon 
the  delivery  of  the  wood  at  the  place  specified,  piled  in  proper  condition  to 
be  measured,  the  title  passed. 

THIS  is  an  appeal  from  the  judgment  of  the  county  court 
of  the  county  of  Sullivan  reversing  a  judgment  rendered 
in  a  justice's  court  in  favor  of  the  above  named  plaintiff  against 
the  above  named  defendant,  for  taking  and  converting  to  his 
use  a  quantity  of  cord  wood,  to  which  the  plaintiff  claimed 
title.  The  plaintiff  and  one  Daniel  Boberts  entered  into  the 
following  agreement:  "Agreement  made  the  15th  day  of 
April,  1859,  between  Jonathan  Dexter  of  the  one  part,  and 
Daniel  Roberts,  jr.  of  the  other  part,  witnesseth.  The  said 
Dexter  to  sell  to  Boberts  one  pair  of  horses  and  wagon^  for 


1 


574        GASES  IN  THK  SUPREME  GOUBH 

Dexter  «.  Benna. 

$280,  to  be  paid  in  cord  wood  delivered  on  the  bank  of  tbe 
New  York  and  Erie  rail  road,  near  Hughes'  store,  at  said 
rail  road  co/s  prices  for  wood  of  different  qualities.  The 
said  Dexter  retains  a  lien  upon  said  propertj  as  security  for 
purchase  value.  And  it  is  agreed  between  the  parties  that 
when  wood  is  delivered  in  rank  and  order  to  he  meaauredy 
thai  18  then  the  property  of  Deocter.  The  whole  amount  of 
wood  is  to  be  delivered  at  the  place  aforesaid  by  the  first  day 
of  July  next,  (1859.)  Further  it  is  agreed  that  at  any  time 
said  Roberts  delivers  any  part  of  the  said  wood  in  rank  as 
aforesaid,  Dexter  is  to  measure  the  same  and  receipt  the  value 
thereof  upon  the  above  purchase  value.  In  witness  whereof 
the  parties  hereunto  set  their  hands  and  seals  the  date  afore- 
«aid.     Damascus,  Wayne  county,  Pennsylvania. 

Jonathan  Dexter,  [l.  s.] 
Dan.  Boberts.  [l.  s.]  " 

Boberts  received  the  wagon  and  horses,  and  subsequently 
drew  to  the  place  mentioned  in  the  contract  for  the  delivery 
of  the  wood  about  72  cords  and  there  piled  the  same  in 
rank  and  order.  After  it  was  so  piled,  the  parties  met  at 
the  place  where  the  wood  was  located,  and  a  man  by  the 
name  of  Murray  measured  the  wood,  but  it  appears  from 
this  evidence  that  it  was  inaccurately  done.  Two  conversa- 
tions occurred  between  Dexter  and  Boberts,  in  relation  to 
the  measurement  and  delivery  of  the  wood,  and  they  dis- 
agree in  their  testimony  as  to  what  occurred  on  those  two 
occasions.  It  was  however  not  disputed  but  that  Dexter  was 
ready  and  willing  to  receive  the  wood,  upon  the  contract. 
Boberts  subsequently  sold  the  wood  to  the  defendant,  who 
purchased  with  a  knowle4ge  of  Dexter's  contract,  and  his 
claim  to  the  wood.  The  plaintiff  demanded  the  wood  of  the 
defendant,  who  refused  to  deliver  it  to  the  plaintiff. 

Lyman  Tremain^  for  the  appellant. 

Samuel  Handy  for  the  respondent. 


ALBANY— MARCH,  1864.  575 


Dexter  p.  Beyins. 


By  the  Courty  Ingallb^  J.  In  consideriDg  the  evidence, 
upon  this  appeal,  we  must  assume  that  the  jury  determined 
adversely  to  the  plaintiff  the  questions  of  fact  upon  which 
there  is  a  conflict  of  evidence.  And  this  court  will  not  inter- 
fere with  the  verdict  of  the  jury  upon  a  disputed  question 
of -fact,  where  the  evidence  is  conflicting.  (Baum  v.  Tar- 
penny  y  3  Hilly  75.  Adstt  v.  Wilson ,  7  How.  Pr.  Rep.  64. 
Bennett  v.  Sctitty  18  Barb,  347.  Bathbone  v.  Stanton,  6  id. 
141.)  The  question  then  to  be  determined  upon  this  appeal 
is,  whether  from  the  undisputed  facts,  the  plaintiff  was  enti- 
tled to  the  verdict  of  the  jury.  If  so,  the  judgment  of  the 
county  court  should  be  sustained;  otherwise  reversed.  It 
was  not  denied  but  that  Dexter  and  Roberts  entered  into  the 
agreement.  And  that  Roberts  received  the  wagon  and  horses  ^ 
under  the  contract  and  delivered  the  cord  wood  in  question 
at  the  place  designated  in  the  contracty  which  Dexter  was 
ready  to  receive.  And  that  the  defendant  purchased  the 
wood  with  knowledge  of  the  plaintiff^s  claim. 

Ordinarily,  in  the  sale  of  personal  property  which  requires 
some  act  of  the  vendor  to  complete  the  delivery,  such  as 
weighing  or  measuring,  to  ascertain  the  quantity,  no  title 
passes  until  such  weighing  or  measuring  takes  place.  (Downer 
V.  Thompson,  2  Hilly  137.  McDonald  v.  Hewett,  15  John. 
349.  Ward  v.  ShaWy  7  Wend.  404.)  The  parties  have  the 
right,  by  express  contract,  to  prescribe  the  terms  upon  which 
title  to  personal  property  shall  vest  in  the  purchaser  without 
such  measurement  or  weighing.  Indeed  they  have  a  perfect 
right  to  make  just  such  a  contract  as  they  please,  provided 
no  principle  of  law  is  violated  thereby.  And  when  the  con- 
tract is  made,  however  burdensome  or  inconvenient  it  may 
be,  the  parties  must  abide  by  it.  And  it  is  the  province  of 
the  court  to  construe  and  enforce  it,  and  not  seek  to  make 
any  other  contract  for  the  parties.  {Story  on  ContractSy 
§  800.)  In  Andrews  v.  Duranty  (11  N.  T.  Rep.  42,)  Denio, 
J.  says :  '^  It  is  no  doubt  competent  for  the  parties  to  agree 
when  and  upon  what  condition  the  property  in  the  subject 
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of  such  a  contract  shall  vest  in  the  prospective  owner/' 
(Cr'o/oot  V.  Bennett,  2  N.  T.  Rep.  268.  Brower  v.  Salts* 
bury,  9  Barb.  511.)  In  Olyphant  v.  Baker,  (5  Denio,  379,) 
Beardslej,  J.  says:  "There  is  a  class  of  cases  which  deter- 
mine that  though  something  remains  to  be  done  to  ascertain 
price,  &c.  yet  if  it  clearly  appears  to  be  the  intention  of  the 
parties  that  the  property  shall  be  deemed  to  be  delivered  and 
the  title  pass,  it  will  be  so  held."  {McOmber  v.  Parker y  13 
Pick,  176.  Riddle  v.  Varnum,  20  id.  280.)  In  the  last  case, 
Dewey,  J.  says :  "  But  in  the  case  of  sales,  where  the  property 
to  be  sold  is  in  a  state  ready  for  delivery,  and  the  payment  of 
the  money  or  giving  security  therefor,  is  not  a  condition  prece- 
dent to  the  transfer,  it  may  well  be  the  understanding  of  the 
I  parties  that  the  sale  is  perfected  and  the  interest  passes  immedi- 
ately to  the  vendee,  although  the  weight  or  measure  of  the  arti- 
cle sold  remains  yet  to  be  ascertained.  Such  a  case  presents  a 
case  of  the  intention  of  the  parties  to  the  contract."  By  this 
contract  the  parties  agree  as  follows :  "And  it  is  agreed  between 
the  parties,  that  when  the  wood  is  delivered  in  rank  and  order  to 
be  measured,  that  is  then  the  property  of  Dexter."  It  would 
be  difficult  to  select  language  which  could  more  clearly  ex- 
press the  obvious  intention  of  the  parties.  The  language 
excludes  the  idea  that  measuring  was  essential  to  vesting  the 
title  to  the  property  in  Dexter.  Then  follows  a  further  pro- 
vision :  "  Further  it  is  agreed,  that  at  any  time  said  Roberts 
delivers  any  part  of  the  wood  in  rank  as  aforesaid,  Dexter 
is  to  measure  the  same  and  receipt  the  value  thereof  on  the 
above  purchase  value."  This  provision  does  not  conflict  with 
the  previous  one,  nor  is  it  in  any  manner  inconsistent  with  it, 
but  rather  confirms  it,  by  providing  that  the  vesting  of  title 
to  the  wood  in  Dexter  shall  not  depend  upon  the  delivery  of 
the  whole  wood,  but  shall  take  e£fect  as  portions  are  deliv- 
ered ;  and  that  application  upon  the  contract  shall  be  made 
of  the  value  of  such  portions  when  delivered.  I  think  this 
provision  was  not  intended  by  the  parties  to  make  the  meas- 
urement of  a  portion  of  the  wood  a  condition  precedent  to 
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the  passing  of  title  thereto  to  Dexter.  Such  a  construc- 
tion would,  in  my  judgment,  be  wholly  inconsistent  with, 
and  directly  antagonistic  to,  the  clearly  declared  intention  of 
the  parties,  as  to  the  delivering  of  the  whole  wood.  The 
wood  was  piled  by  itself,  and  at  the  place  pointed  out  by  the 
contract,  and  understood  by  the  parties  to  be  there  deposited  to 
a])ply  upon  the  contract ;  and  hence  unlike  a  class  of  cases 
which  hold  that  the  delivery  is  not  perfect  because  the  sub- 
ject of  the  contract  is  not  separated  from  the  mass,  and 
hence  not  susceptible  of  identification.  In  Crofoot  v.  Ben- 
nettj  (2  Comst.  260,)  the  court  say:  "But  if  the  goods  sold 
are  clearly  identified,  then,  although  it  may  be  necessary  to 
number,  weigh  or  measure  them  in  order  to  ascertain  what 
would  be  the  price  of  the  whole  at  a  rate  agreed  upon  be- 
tween the  parties,  the  title  will  pass."  {Terry  v.  Wheeler y 
25  N.  r.  Rep,  520.) 

The  county  judge,  in  his  opinion,  refers  to  the  case  of 
Comfort  V.  Kieratedy  (26  Barb,  472,)  and  very  clearly  dis- 
tinguishes that  case  from  this ;  as  in  that  case  the  court  held 
that  the  property  did  not  pass,  because  it  was  in  no  manner 
designated  so  as  to  be  identified.  Justice  Harris  says :  "  The 
shingles  must  have  been  in  some  way  designated  and  set 
apart  so  as  to  be  capable  of  being  identified  as  the  property 
of  the  purchaser."  Within  the  principle  decided  in  the  last 
mentioned  case  the  title  to  the  wood  vested  in  Dexter ;  for 
the  prerequisites  which  were  wanting  in  the  case  in  26  Barb. 
exist  in  this  case,  viz.  separation  and  identification.  The 
^verdict  of  the  jury  was  erroneous,  and  the  judgment  entered 
thereon  was  properly  reversed  by  the  county  court. 

The  judgment  of  the  county  court  should  be  affirmed 
with  costs. 

[AiBAJTT  Gbitbbal  Tbbx,  MftFch  7,   1864.    JPsekham,  MUkr  and  IngftOt, 
Justices.] 
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Cabolinb  Catton  t;^.  Thomas  H.  Tatlob  and  others. 

A  testator,  by  the  first  clause  of  bis  will,  directed  bis  real  estate  to  be  sold, 
as  soon  as  possible  after  his  decease,  at  private  or  public  sale,  as  his 
executors  might  agree  upon,  and  after  payment  of  his  just  debts  and  ex- 
penses of  administration,  the  remaining  money  raised  by  the  sale  to  be  dis- 
posed of  thus :  To  his  wife,  M.  0.  $300  annually,  for  life,  and  the  rest  to  be 
divided  equally  between  C.  C,  £.  C.  andO.  B.  And  in  case  of  the  decease 
of  any 'one  of  the  three,  if  married,  that  share  to  go  to  the  heirs  of  the 
deceased ;  but  if  unmarried,  then  to  go  to  the  surrlTing  party  or  parties. 
There  was  no  devise  of  the  land  to  the  executors,  for  any  purpose ;  nor 
were  they  authorized  to  receive  the  rents  and  profits  thereof. 

SM 1.  That  the  will  merely  conferred  upon  the  executors  a  naked  power, 
not  coupled  with  any  trust  or  interest ;  and  hence  it  could  only  be  exe- 
cuted by  them,  and  did  not  survive. 

2.  That  the  estate  vested  in  the  heirs  at  law  of  the  testator,  at  his  decease, 
subject  only  to  be  defeated  by  the  execution  of  the  power. 

8.  That  after  all  the  executors  had  died,  without  having  executed  the  pow' 
er,  one  of  the  heirs  at  law  could  convey  his  interest  in  the  real  estate  by 
mortgage ;  which  interest  would  be  divested  by  a  foreclosure  of  the  mort- 
gage and  sale  of  the  premises. 

THE  plaintifif  instituted  the  above  action  to  recover  the 
possession  of  certain  premises  situated  in  the  town  of 
Paltz,  in  the  county  of  Ulster,  of  which  Charles  Catton, 
senior,  died  seised,  and  which  are  described  in  the  complaint. 
Charles  Catton,  senior,  made  his  last  will  and  testament  on 
the  18th  day  of  September,  1815,  which  was  duly  proved  as 
a  will  of  real  and  personal  estate.  The  provision  of  the  will 
which  is  material  in  the  disposition  of  this  action  is  stated  in 
the  following  opinion.  The  testator,  by  his  will,  appointed 
his  son  Charles  Catton,  junior,  and  Oeorge  Bomford  the. 
executors  thereof.  The  testator  died  in  the  year  1819,  seised 
and  in  the  possession  of  the  said  premises.  Charles  Catton, 
jun.  succeeded  him  in  the  possession.  77ie  executors  are 
dead;  and  did  not  in  their  lifetime  sell  the  said  premises. 
The  plaintifif  and  Charles  Catton,  jun.  were  married  on  the 
13th  day  of  May,  1824,  and  had  two  children,  both  of  whom 
died  intestate  before  the  commencement  of  this  action.  And 
neither  were  married.    Charles  Catton,  jun.  died  on  the  22d 
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of  June,  1845,  intestate,  and  was  in  possession  of  the  pren>- 
ises  at  the  time  of  his  death.  On  the  6th  day  of  June,  1822, 
Charles  Catton,  jun.  executed  and  delivered  to  George  Bom- 
ford  a  mortgage  upon  the  premises,  to  secure  the  sum  of 
$1048,  which  was  recorded  on  the  12th  day  of  August, 
1824.  The  pliuntiff  did  not  join  in  the  mortgage,  as  it  was 
executed  prior  to  her  marriage.  The  mortgage  was  foreclosed 
In  the  court  of  chancery,  and  upon  the  sale  Ludlow  S.  Chit- 
tenden became  the  purchaser  of  the  premises.  The  defendants 
gave  in  evidence  a  series  of  conveyances  purporting  to  vest 
the  title  to  the  premises  in  the  defendant  Thomas  H.  Taylor. 
The  action  was  tried  at  the  Ulster  circuit  before  Justice 
HoGBBOOM,  who  directed  a  verdict  in  favor  of  the  defendants, 
and  ordered  the  exceptions  to  be  heard  in  the  first  instance 
at  general  term. 

H,  P,  Allen  J  for  the  appellant. 

E,  Cook  and  George  Oouldy  for  the  respondents. 

By  the  Cow%  Ingalls,  J.  The  determination  of  this 
action  depends  upon  the  estate  which  Charles  Catton,  jun. 
took  under  the  will.  And  that  depends  upon  the  construd^ 
tion  which  is  to  be  given  to  the  following  provision  of  said  ' 
will :  ^^  First,  my  real  estate  shall  be  sold  as  soon  as  possible 
after  my  decease,  either  by  private  contract  or  public  sale, 
just  as  my  executors  may  agree  upon ;  and  after  payment 
of  my  just  debts,  and  expenses  incurred  by  the  execution  of 
this  will,  then  the  remaining  money  raised  by  the  said  sale 
or  contract  to  be  disposed  of  thus :  To  my  wife  Mary  Catton 
shall  be  paid  the  sum  of  three  hundred  dollars  annually, 
during  her  life,  by  my  executors.  The  rest  to  be  equally 
divided  between  my  son  Charles  Catton,  my  daughter  Eliz- 
abeth Catton  and  Colonel  George  Bomford,  excepting  to 
George  Bomford  one  hundred  pounds,  he  having  received 
that  stim  already.  In  case  of  the  decease  of  any  one  of  the 
three,  if  married,  then  that  share  to  go  to  the  heirs  of  the 
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deceased ;  but JLf  nnmarried,  then  to  go  to  the  sanriving  party 
or  parties.  If  George  Bomford  shall  be  the  first  of  the  de- 
ceased, then  his  part  to  go  to  his  present  children/' 

There  is  no  devise  of  the  land  to  the  executors,  for  any 
purpose,  nor  are  they  authorized  to  receive  the  rents  and 
profits,  or  invested  ¥rith  any  interest  in,  or  control  over, 
the  land,  except  to  sell  the  same  and  divide  the  proceeds,  which, 
upon  the  principle  of  equitable  conversion,  would  be  luoney 
and  not  land.  ( Willard  on  Real  Estate j  261.  Meakings 
V.  Cromwelly  5  K  T.  Hep.  136,  140.)  Even  the  authority 
to  sell,  by  the  executors,  arises  by  implication,  as  they  are 
not  expressly  named  as  the  donees  of  the  power.  (Tucker 
▼.  Tucker,  5  N.  T.  Sep.  408.  Williams'  Exectitors,  579. 
Willard  on  Seal  Estate,  261.)  The  will  merely  conferred 
upon  the  executors  a  naked  power.  It  was  coupled  with 
no  trust  or  interest,  and  hence  could  only  be  executed  by 
them,  and  does  not  survive.  The  estate  vested  in  the  heirs 
at  law  of  Charles  Catton,  senior,  at  his  decease,  subject  only 
to  be  defeated  by  the  execution  of  the  power.  (  Williams  on 
Ex.  578.)  The  author  says:  "The  distinction  resulting 
from  the  authorities  appears  to  be  this,  that  a  devise  of  the 
land  to  executors  to  sell  passes  the  interest  In  it,  but  a  devise 
that  executors  shall  sell  the  land,  or  that  the  land  shall  be 
sold  by  the  executors,  gives  them  but  a  power."  (Note  1  to 
same  page,)  Again;  "where  the  testator  devised  the  rest 
and  residue  of  his  estate  to  be  sold  by  his  executors  and  the 
money  arising  from  such  sale,  after  paying  debts,  to  be 
equally  divided  between  his  widow  and  children,  and  ap- 
pointed the  widow  and  two  others  executors,  held  that  the 
executors  had  a  naked  authority,  and  that  the  legal  estate 
descended  to  the  heirs  at  law"  {Bergen  v.  Bennett,  1  Caines* 
Cos.  in  Er.  15.)  Kent,  J.  says:  "If  a  man  by  his  will 
directs  his  executors  to  sell  his  land,  that  is  but  a  bare 
authority  without  interest,  for  the  land  in  the  mean  time 
descends  to  the  heirs  at  law,  who  until  the  sale  would  be  en- 
titled  to  th^  profits,  and  being  but  a  naked  authority,  if  one 
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executor  dies,  the  power  at  common  law  would  not  survive. 
But  if  a  man  deviees  his  land  to  hie  executorsy  to  be  sold, 
then  there  is  a  power  coupled  with  an  interest,  for  the  exec- 
utors in  the  mean  time  take  possession  of  the  land  and  the 
profits.  (4  Kent's  Com.  320.)  ^  A  devise  that  executors 
shall  sell,  or  that  the  land  shall  be  sold  by  them,  gave  them 
but  a  power.'  A  devise  of  the  land  to  be  sold  by  the  exec- 
tors  confers  a  power  and  does  not  give  any  interest."  (  Wal- 
dron  V.  McComb,  1  Hilly  111.  S.  C.  3  id.  361.  Jackson 
V.  Pottery  4  Wend.  672.  Jackson  v.  Schaubery  7  Cotoeny 
187,  193.  Tucker  v.  Ttickery  5  K  Y.  Rep,  409,  413.  Meak- 
ings  V.  Cromwelly  Id.  136.) 

The  cases  cited  by  the  appellant's  counsel,  (Brewster  v. 
Striker y  2  Oomst.  19 ;  Striker  v.  Motty  2  PaigCy  387,)  are 
clearly  distinguishable  from  the  case  under  consideration; 
as  in  those  cases  the  power  was  given  expressly  to  the 'exec- 
utors to  receive  and  dispose  of  the  rents  and  profits  for  the 
purposes  therein  specified.  The  same  distinction  exists  as  to 
the  case  of  Leggett  v.  Hunter y  (19  N,  Y.  Rep.  446,  454.) 

If  I  am  correct  in  the  construction  given  to  the  will,  and 
in  the  law  applicable  thereto,  it  follows  that  Charles  Catton, 
junior,  was,  as  has  been  before  remarked,  at  the  decease  of 
his  father,  seised  as  heir  at  law  of  an  interest  in  the  land, 
subject  only  to  be  defeated  by  the  execution  of  the  power 
which  has  not  been,  and  now,  in  consequence  of  the  death 
of  all  the  executorSy  can  not  be  executed.  Such  interest  he 
conveyed  by  the  said  mortgage,  and  by  the  foreclosure  of  which 
all  his  interest  was  divested ;  and  by  such  foreclosure  and  the 
subsequent  conveyances,  title  was  acquired  by  the  defendant 
Thomas  H.  Taylor  in  the  premises,  to  the  exclusion  of  the 
plaintiff.  It  is  unnecessary  to  express  an  opinion  upon  the  other 
questions  raised,  as  the  one  considered  disposes  of  the  case. 

A  new  trial  should  be  denied,  with  costs,  and  judgment 
entered  upon  the  verdict,  in  favor  of  the  defendants. 

[Albaht  Qbvbbal  Tbbx,  March  7,  1864.    Peekhamf  T<M9r  and  Ingtih^ 
Jostices.] 
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A  lease  of  premises  for  a  term  of  ten  years  contained  a  proTision  that  the 
lessor  should  do  all  necessary  repairs  within  a  reasonable  time  after  notice 
fi-om  the  lessees  to  do  so.  Sdd  that  the  parties  evidently  contemplated 
that  certain  repairs  would  become  necessary  daring  the  long  term  for 
which  the  property  was  rented,  and,  as  a  necessary  consequence,  that 
there  would  be  some  interruption  to,  or  interference  with,  the  business 
carried  on  there. 

And  that  the  lessees  were  entitled  to  recover  ftom  the  lessor  all  moneys 
expended  by  them  in  making  necessary  repairs,  upon  the  lessor's  neglect- 
ing to  make  the  same,  after  due  notice.  But  that  they  could  not  reooTer 
damages  for  the  interruption  to  their  business  occurring  while  the  repairs 
were  being  made ;  such  interruption  being  no  greater  than  if  the  repairs 
had  been  made  by  the  lessor. 

APPEAL  from  a  judgment  rendered  at  the  circuity  on  the 
verdict  of  a  jury.  In  September,  1858,  the  defendant, 
by  a  lease  made  between  him  and  the  plaintiffs,  under  their 
hands  and  seals,  respectively,  demised  to  the  plaintiffs  cer- 
tain premises  in  Brooklyn,  consisting  of  warehouses,  together 
with  the  improvements  thereon,  and  the  pier  extending  into 
the  East  river,  in  front  thereof,  for  the  term  of  ten  years, 
from  the  1st  day  of  February,  1859,  at  a  certain  rent  therein 
specified.  And  the  defendant,  in  and  by  said  lease,  agreed 
'that  he  would  do  all  necessary  repairs  upon  said  premises 
and  pier  within  a  reasonable  time  after  notice  to  him  by  the 
plaintiffs,  requiring  him  to  do  so.  The  complaint,  after 
setting  forth  the  above  facts,  alleged  that  the  defendant  did 
not  nor  would  do  all  necessary  repairs  upon  said  premises 
and  pier,  but  suffered  and  permitted  the  same  to  be  and 
remain  out  of  repair.  That  the  plaintiffs  duly  gave  notice 
to  the  defendant  requiring  him  to  do  such  repairs.  That  the 
defendant  having  failed  within  a  reasonable  time  to  do  such 
repairs,  the  plaintiffs  caused  such  repairs  to  be  made,  and 
expended  in  that  behalf  the  sum  of  $115.72.  Averment 
of  a  breach,  by  the  defendant,  and  that  by  reason  of  such 
breach,  the  plaintiffs  were  deprived  of  the  full  enjoyment  of 
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the  demised  premises^  and  that  ihej  have  suBtained  damagee 
ia  consequence  thereof,  to  the  amount  of  $500. 

The  answer  was  a  general  denial,  and  set  up  a  counter- 
claim. 

On  the  trial  the  plaintiffs  proved  that  while  they  were  in 
possession  of  the  premises,  under  the  lease,  the  hoist-wheel 
was  out  of  order,  and  they  notified  the  defendant  to  put  it 
in  order,  or  they  would  do  it.  He  refused  to  do  it,  and  when 
asked  if  there  was  any  one  to  whom  he  preferred  to  have  the 
plaintiffs  go,  said  they  might  go  to  whom  they  pleased.  The 
plaintiffs  thereupon  caused  the  hoist- wheel  to  be  repaired,  at 
their  own  expense.  The  plaintiffs  offered  to  show  what 
amount  of  damage  they  had  sustained  during  the  time  the 
wheel  was  being  repaired.  The  defendant  objected  to  this 
evidence.  The  court  overruled  the  objection,  and  the  defend- 
ant excepted.  The  witness  testified  as  follows :  ^'I  know  we 
were  deprived  of  the  wheel  four  days.  We  had  to  deliver 
sugar  through  the  back  hatchways.  I  can  not  say  certainly, 
but  I  should  think  $30  would  not  pay  the  extra  expense 
thus  incurred.  I  delivered  several  hundred  hogsheads  in  this 
way;  the  cost  of  delivery  would  have  been  ten  cents  per 
hogshead,  but  this  way  cost  seventy  cents  per  hogshead.'' 

The  jury  found  a  verdict  in  favor  of  the  plaintifis  for  $160. 

Britton  dt  Ely^  for  the  appellant. 

J,  W.  Gilberty  for  the  respondents* 

By  the  Courty  Lott,  J.  It  was  provided  by  the  lease, 
referred  to  in  the  complaint,  that  the  defendant  should  do  all 
necessary  repairs  upon  the  demised  premises  within  a  reason- 
able time  after  notice  to  him  by  the  plaintiffs  requiring  him 
so  to  do ;  and  the  plaintiffs  were  entitled  to  recover  from  the 
defendant  all  moneys  expended  by  them  in  making  such 
repairs  upon  the  neglect  of  the  defendant  to  make  the  same 
after  due  notice.     But  I  am  of  opinion  that  the  learned 
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justice,  before  whom  the  case  was  tried,  erred  in  allowing 
evidence  to  be  given  as  to  damages  sustained  by  the  plain- 
tiffs while  the  hoist-wheel  was  being  repaired. 

.The  parties  evidently  contemplated  that  certain  repairs 
would  become  necessary  during  the  term  (ten  years)  for  which 
the  property  was  rented,  and,  as  a  necessary  consequence, 
that  there  would  be  some  interruption  to,  or  interference 
with,  the  business  carried  on.  The  obligation  assumed  by 
the  defendant,  to  make  the  repairs,  gave  him  the  right  to 
interfere  with  the  plaintiffs'  enjoyment  of  the  property,  so 
far  as  the  making  of  such  repairs  rendered  it  necessary,  and 
the  plaintifb  can  not  complain  of  any  injury  resulting  from 
the  performance  of  that  obligation.  The  case  is  not  altered 
by  the  fact  that  the  defendant  failed  to  discharge  his  duty  in 
that  respect,  and  that  the  plaintiffs  themselves,  in  conse- 
quence thereof,  made  the  repairs  needed.  The  interruption 
to  their  business  was  not  increased  by  the  defendant's  de- 
fault. It  is  not  to  be  presumed  that  the  plainti£b  occupied 
more  time  in  doing  the  requisite  work  than  the  defendant 
would  have  done ;  and  if  they  did,  they  would  have  no  just 
claim  for  charging  their  want  of  diligence  to  the  defendant. 
I  see  no  reason,  and  am  not  aware  of  any  principle,  which 
will  justify  an  allowance  of  such  damages;  and  I  refer  to 
the  cases  of  Oreen  v.  Ealea,  (2  Adolph,  dt  Ellis y  N.  8.  225,) 
and  Thompson  v.  Shattucky  (2  Mete.  615,)  to  show  that 
they  are  not  recoverable.  The  verdict  was  general,  and  there 
are  no  facts  disclosed  which  will  warrant  us  in  the  conclusion 
that  those  damages  were  not  allowed. 

The  judgment  must,  on  the  ground  of  the  admission  of 
that  evidence,  be  reversed,  and  a  new  trial  is  ordered ;  costs 
to  abide  the  event. 

[Obangb  QBirBBA.L  Tbrm,  September  S,  1862.    Emotty  Brown,  S^rttgham  and 
Lott^  Justices.] 
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Allen  and  others,  trustees  of  school  district  No.  4  in  Shelby, 

V8.  DUNLAP. 

A  partj  in  possession  of  premises  can  abandon  the  same  at  any  time ;  and 
whether  the  owner  accept  such  abandonment  or  not,  if  the  party  is  out  of 
possession  by  his  own  act,  at  the  time  an  ejectment  suit  is  commenced 
against  him,  the  plaintiff  can  not  recorer. 

Where  a  mechanic,  having  possession  of  a  school  house  for  the  purpose  of 
making  repairs,  6lc,  offered  to  deliver  the  key  of  the  house  to  one  of  the 
trustees  of  the  school  district,  that  being  the  only  symbol  of  possession  he 
had ;  Meld  that  this  was  an  abandonment  of  the  possession  by  him,  and 
that  an  action  of  ejectment,  subsequently  brought,  could  not  be  sustained ; 
and  this,  whether  one  or  all  the  trustees  were  present  at  the  time  of  the 
offer ;  or  whether  the  offer  was  accepted,  or  not. 

THIS  was  an  action  of  ejectment,  brought  by  the  plaintiffs 
against  the  defendant,  to  recover  the  possession  of  the 
school  house  in  the  district  of  which  the  plaintiffs  were  trus- 
tees. The  facts,  as  they  appeared  upon  the  trial,  are  briefly 
as  follows :  In  February,  1862,  the  plaintiffs,  as  trustees, 
entered  into  an  agreement  with  the  defendant,  in  writing, 
whereby  the  defendant,  in  consideration  of  $150,  agreed  to 
build  an  addition  to  the  school  house  and  repair  the  house 
according  to  certain  specifications,  and  complete  the  work  by 
the  15th  of  May  then  next.  The  defendant  entered  into 
possession  of  the  house  for  the  purpose  of  fulfilling  his  agree- 
ment, and  continued  to  work  until  the  23d  day  of  May, 
when  he  claimed  to  have  completed  his  contract,  and  called 
upon  the  trustees  to  accept  the  work  and  surrender  his  contract. 
The  trustees,  on  that  day,  went  to  the  school  house  and  ex- 
amined the  work  and  were  not  suited  with  the  same,  and 
thereupon  refused  to  surrender  the  contract  to  the  defend- 
ant, but  demanded  of  him  the  key  to  the  house,  which  accord- 
ing to  the  finding  of  the  jury  he  declined  to  give  them, 
except  upon  condition  that  the  contract  be  given  up  and 
canceled.  The  plaintiffs,  on  the  same  day,  retained  counsel 
and  ordered  the  commencement  of  this  action,  and  the  sum- 
mons was  immediately  made  out  and  placed  in  the  hands  of 
the  sheriff,  with  directions  to  serve  the  same. 
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On  the  26th  day  of  May,  the  defendant  went  to  Alden  8. 
Barber,  one  of  the  trustees  and  plaintiffs  in  this  action,  and 
tendered  him  the.  key  and  possession  of  the  house,  which 
said  Barber  refused  to  accept.  This  was  about  9  o'clock  in 
the  forenoon.  At  about  12  o'clock  the  same  day  the  sum- 
mons was  served  by  the  sheriff,  upon  the  defendant. 

On  the  trial  at  the  circuit,  the  pledntiffs  had  a  verdict, 
upon  which  they  entered  judgment,  and  from  which  the 
defendant  appealed.  The  legal  questions  presented  by  the 
case  are  sufficiently  stated  in  the  following  opinion. 

Sickles^  Graves  &  Ohilds,  for  the  plaintiffs. 

Bowen  dk  PittSy  for  the  defendant. 

By  the  Courts  Gbgyer,  J.  An  action  is  commenced  by  the 
service  of  the  summons  upon  the  defendant.  (Ob(2e,  §  99.) 
This  action  was  not,  therefore,  commenced  at  the  time  the 
defendant  offered  to  deliver  the  key  to  Barber,  one  of  the 
trustees  of  the  district  and  one  of  the  plaintiffs  in  theactioUi 
alfhdugh  the  summons  had  been  made  out  and  delivered  to 
the  officer  to  be  served,  prior  to  that  time.  The  judge, 
among  other  things,  charged  the  jury,  that  a  tender  of  the 
key  to  one.  of  the  trustees,  in  the  absence  of  the  others,  with- 
out showing  him  to  be  authorized  by  the  other  trustees  to 
receive  it,  was  not  such  a  tender  of  the  possession  of  the 
houae  as  would  bar  the  plaintiffs'  right  of  action  if  the  jury 
should  find  that  the  defendant  refused  to  surrender  the  pos- 
session of  the  house  when  the  trustees  were  together  at  the 
premises,  as  claimed  by  the  plaintiffs.  To  this  portion  of 
the  charge  the  defendant  excepted.  The  defendant's  counsel 
requested  the  court  to  charge  the  jury,  that  if,  before  the 
commencement  of  the  action,  the  defendant  offered  the  pos* 
session  of  the  premises  to  the  trustees,  or  any  one  of  them, 
the  plaintiffs  could  not  recover.  The  judge  refused  so  to 
charge,  and  the  defendant  excepted  to  such  refusal.    To  un- 
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derstand  the  question  raised  by  the  exceptions  to  the  charge 
as  given,  and  the  refusal  to  charge  as  requested,  it  must  be 
borne  in  mind  that  all  the  evidence  given  by  the  plaintiffs 
tending  to  show  that  the  defendant  was  in  possession  of  the 
school  house,  was  that  he  had  refused  to  deliver  the  key  to 
the  plaintiffs  and  let  them  take  possession  thereof  unless 
they  would  accept  a  job  of  work  done  thereon  by  the  defend- 
ant and  surrender  the  contract  for  doing  the  same,  which 
the  plaintiffs  refused  to  do.  The  sole  question  to  be  tried 
was  whether  the  defendant  was  in  possession  of  the  school 
house  and  premises  sought  to  be  recovered  in  the  action,  or 
claimed  any  right  thereto  adverse  to  the  plaintifb,  at  the 
time  the  action  was  commenced.  If  the  defendant  was  not 
in  possession  at  that  time,  and  claimed  no  such  right,  it  is 
clear  that  an  action  by  the  plaintiffs  to  recover  from  him 
the  premises  can  not  be  maintained.  If  what  was  done  by 
the  defendant,  at  the  time  the  trustees  were  all  there,  was 
sufficient  to  warrant  a  recovery  by  the  plaintiffs,  in  the  absence 
of  other  proof,  it  could  only  do  so  by  raising  a  presumption 
that  the  defendant  was  in  possession  at  the  commencemej 
of  the  action.  If  he  was  so  in  possession,  he  couj 
it  at  any  time ;  and  whether  the  plaintiffs  accepi 
if  he  was  out  of  possession  by  his  own  act  at  tl 
ment  of  the  suit,  the  plaintiffs  could  not  recover^ 
to  deliver  the  key  to  one  of  the  plaintiffs  was  ai 
ment  of  the  possession  by  the  defendant,  as  that 
possession  that  the  defendant  had  of  the  premises,  anUv 
wholly  immaterial  whether  one  or  all  the  trustees  were  pres- 
ent at  the  time  of  such  offer ;  or  whether  the  offer  was  accept- 
ed or  not.  There  was  no  act  to  be  done  by  the  plaintiffs  to 
discharge  the  defendant  from  his  liability  in  an  action  for 
the  recovery  of  the  premises.  All  that  was  necessary  was, 
for  the  defendant  to  quit  possession.  The  only  symbol  of 
possession  by  him  was  the  key.  When  he  gave  or  offered  to 
surrender  this  to  one  of  the  plaintiffs,  thereby  surrendering 
all  claim  to  any  further  control  of  the  house  or  premises,  he 
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nad,  to  all  intents  and  purposes,  abandoned  the  possession, 
and  the  action  could  not  be  sustained.  The  learned  justice 
evidently  had  in  his  mind  the  well  established  rule,  that  where 
an  authority  is  vested  in  a  body  to  do  any  act,  all  must  meet 
or  have  notice  of  the  meeting,  to  enable  the  majority  to  act. 
This  rule,  and  the  statutes  regulating  it,  have  no  application 
to  this  case.  There  was  nothing  for  the  trustees  to  do. 
They  could  not,  by  refusing  to  accept  the  key  or  take  pos- 
session of  the  premises,  keep  the  defendant  in  possession 
against  his  will  and  thereby  subject  him  to  an  action  for 
the  recovery  of  the  possession.  The  question  of  tender  had 
nothing  to  do  with  it.  It  is  not  necessary  to  examine 
the  question  whether  the  defendant  ever  had  such  a  posses- 
sion of  the  premises  as  would  maintain  the  action. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered; 
costs  to  abide  the  event. 

[Ebib  Obitbbal  Tsbm,  September  5,  18S4.    Dwis,  Chrwer,  Xtartm  and 
Dmidif  Justices.] 


Johnson  and  others  vs.  Cubtis  &  Weed. 

A  mortgage,  upon  logs  and  lumber,  did  not  authorize  the  mortgagor  to  sell 
the  property,  but  in  effect  provided  that  the  lumber  mortagaged,  and  that 
which  should  be  manufactured  from  the  logs,  should  be  delivered  to  the 
mortgagees  and  received  by  them  at  a  price  which  they  had  previously  paid 
the  mortgagor  for  such  lumber,  and  the  value  thereof  should  be  applied 
on  the  mortgage  debt.    EM  that  the  mortgage  was  not  fraudulent  in  law. 

W.  being  indebted  to  the  plain tiffh,  in  order  to  secure  the  pajrment  of  the 
debt,  executed  a  mortgage  to  them  upon  a  quantity  of  saw  logs  and 
lumber,  accompanied  by  a  verbal  agreement  that  W.  should  manufacture 
and  deliver  the  lumber  to  the  mortgagees,  who  were  to  advance  to  W.  a 
portion  of  the  value  of  the  lumber,  in  cash,  and  apply  the  residue  upon 
the  mortgage ;  the  object  of  the  arrangement  being  to  secure  the  plaintifib* 
claim  against  W.  and  at  the  same  time  to  enable  him  to  proceed  with  his 
business  and  thereby  pay  the  plaintiffs  their  debt.  Htld  that  this  transac- 
tion was  not  so  absolutely  fhiudulent,  even  as  to  creditors,  as  to  Justify 
the  court  in  reftuing  to  submit  the  question  of  firaud  to  the  Jury. 


ALBANY— SEPTEMBER,  1864.  589 

Johnson  9,  Curtis. 

That  it  was  a  proper  case  for  the  jury  to  pass  upon,  and  to  determine  from 
all  the  eTideoce  whether  the  transaction  was  consistent  with  honesty  and 
fair  dealing;  or  whether  it  was  intended  as  a  mere  cover  to  enable  the 
mortgagor  to  keep  his  creditors  at  bay,  and  to  prevent  the  collection  of 
their  debts. 

THIS  cause  came  before  this  court  upon  exceptions  ordered 
to  be  heard  in  the  first  instance  at  general  term.  A  ver- 
dict was  rendered  in  favor  of  the  plaintiffs,  at  the  Sullivan 
circuit,  in  October,  1863,  for  $1200.  The  action  was  insti- 
tuted by  the  plaintiffs  to  recover  the  value  of  a  quantity  of 
lumber,  alleged  by  them  to  have  been  wrongfully  converted 
by  the  defendants.  The  plaintiffs  claimed  the  lumber  by 
virtue  of  a  chattel  mortgage,  executed  to  them  by  one  A.  B. 
Wolcott,  to  secure  the  payment  of  $2000.  The  defendants 
attemi>ted  to  justify  the  taking  and  sale  of  the  lumber  by 
virtue  of  several  executions  issued  upon  judgments  recovered 
in  the  supreme  court  against  the  said  Wolcott,  by  creditors. 
The  mortgage  was  executed  and  filed  prior  to  the  recovery 
of  such  judgments,  and  the  sale  of  the  lumber  was  forbidden 
by  the  plaintiffs,  upon  the  sale. 

A.  J.  Bushy  for  the  defendants. 

T.  Moore  J  for  the  plaintiffs. 

By  the  Courtj  Ingalls,  J.  The  mortgage  contains  no 
provisions  which  render  it  fraudulent  in  law.  It  recites  a 
consideration  which  was  susceptible  of  explanation  by  parol. 
(McKinster  v.  Babcock,  26  N.  Y.  Rep.  378.)  It  does  not 
authorize  Wolcott  to  sell  the  property,  but  in  effect  provides 
that  the  lumber  mortgaged,  and  that  which  should  be  man- 
ufactured from  the  logs  also  mortgaged,  should  be  delivered 
to  the  mortgagees,  and  received  by  them  at  a  price  which 
they  had  previously  paid  said  Wolcott  for  such  lumber,  and 
the  value  thereof  to  be  applied  upon-  the  mortgage  debt. 
Such  a  transaction  does  not  render  the  security  fraudulent  in 
law.     {Ford  v.  Williams,  24  N,  Y.  Bep.  359.) 
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The  remainiDg  question  to  be  considered  is,  whether  the 
court  erred  in  refusing  to  nonsuit  the  plaintiffs,  and  in  sub- 
mitting the  question  of  fraudulent  intent  to  the  jury.  In 
Ford  V.  Williams,  (24  N,  Y.  Sep.  364,)  Denio,  J.  says : 
''Where  the  transaction,  though  suspicious,  is  capable  of 
a  construction  consistent  with  fairness,  and  the  absence  of 
fraud,  it  must  be  passed  upon  by  a  jury."  {Set  also  Butler 
V.  Van  Wyck,  1  Hill,  438;  Smith  v.  Acker,  23  Wend.  653.) 
It  appears  from  the  evidence  that  the  plaintiffs  had  been 
dealing  with  Wolcott  for  a  considerable  length  of  time,  prior 
to  the  execution  of  the  mortgage.  They  executed  their  notes 
for  the  benefit  of  Wolcott,  and  received  of  him  lumber,  ap- 
plying the  avails  thereof  upon  his  indebtedness  to  them, 
arising  from  the  execution  of  such  notes,  and  the  payment 
thereof  by  the  plaintiffs.  These  transactions  were  continued 
until  the  24th  April,  1861,  when  it  was  ascertained  that  Wol- 
cott's  indebtedness  to  the  plaintiffs  amounted  to  from  $2000 
to  $3000,  and  to  secure  such  indebtedness  the  mortgage  was 
executed,  accompanied  with  a  verbal  agreement  by  which 
Wolcott  was  to  manufacture  and  deliver  the  lumber  to  the 
plaintiffs,  who  were  to  advance  to  Wolcott  a  portion  of  the 
value  of  the  lumber  in  cash,  and  apply  the  residue  upon  the 
mortgage.  After  the  execution  of  the  mortgage,  the  plain- 
tiffs'continued  to  advance  money  to  Wolcott.  The  object  of 
the  arrangement  seems  to  have  been  to  secure  the  plaintiffs' 
claim  against  Wolcott,  and  at  the  same  time  to  enable  him 
to  proceed  with  his  business,  and  thereby  pay  the  plaintiffs 
their  debt.  The  evidence  shows  an  actual  indebtedness  on 
the  part  of  Wolcott  to  the  plaintiffs,  at  the  time  the  mort- 
gage was  executed,  and  at  the  time  of  trial.  I  think  such  n 
transaction  is  not  so  absolutely  fraudulent,  even  as  to  cred- 
itors, as  to  justify  the  court  in  refusing  to  submit  the  ques* 
tion  of  fraud  to  the  jury.  It  was  a  proper  case  for  the  jury 
to  pass  upon,  and  to  determine  from  all  the  evidence  whether 
the  transaction  was  consistent  with  honesty  and  fair  dealing. 
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or  whether  it  was  intended  as  a  mere  cover  to  enable  Wol- 
cott  to  keep  his  creditors  at  bay,  and  to  prevent  .the  collec- 
tion of  their  debts.  The  learned  justice  properly  submitted 
that  question  to  the  jury,  and  the  evidence  is  not  such  as  to 
justify  this  court  in  interfering  with  the  verdict.  A  new  trial 
must  be  denied  with  costs,  and  the  plaintiffs  are  to  be  at 
liberty  to  perfect  judgment  upon  the  verdict. 

[ ALBA.KT  GBXHBA.L  Tb AM,  September  19, 1864.     Tetkham^  JfilUr  and  IngaUt^ 
Jnatices.] 


Louisa  Ltnch  vs.  The  Bohe  Gas  Light  Compamt. 

The  former  distincition  between  decrees  in  equity  and  judgments  in  actions 
at  common  law,  has  not  been  abolished  by  the  code,  but  is  inherent  in  the 
two  systems. 

The  decree  of  a  court  of  equity  may  never  go  upon  the  docket,  at  all.  It  is 
only  when  a  certain  sum  is  directed  to  he  paid  that  it  is  proper  to  enter  it 
upon  the  docket.  The  delay  of  the  clerk  in  entering  it  in  the  Judgment 
book  will  not  affect  its  validity. 

It  takes  effect  from  the  time  it  is  published  by  the  court ;  and  it  is  only  when 
the  decree  provides  for  the  recovery  of  moMy^  that  it  is  required  to  be 
docketed^  m  order  to  give  it  effect  as  a  lien  upon  real  estate,  or  to  authorise 
farther  proceedings  thereon. 

In  a  suit  for  partition  the  rights  of  the  parties  are  fixed  and  settled  by  the 
final  decree,  and  not  by  the  enrollment  thereof.  Hence,  in  an  action  of 
ejectment,  by  a  party  claiming  title  under  the  decree  in  a  partition  suit, 
such  decree  is  evidence  to  show  title  in  the  plaintiff,  although  it  was  not 
signed  and  docketed  until  after  the  commencement  of  the  ejectment  suit. 
MuLLiB,  J.  dissented. 

THIS  was  an  action  of  ejectment  to  recover  the  possession 
of  lands  to  which  the  plaintiff  claimed  title  by  virtue  of 
a  judgment  in  a  partition  suit,  brought  by  John  Stryker 
against  Louisa  Lynch  and  othei-S;  in  1850.  The  proceedings 
in  the  partition  suit  were  under  the  code,  by  summons  and 
complaint.     The  final  decree  was  entered  November  8^  1856, 
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by  which  the  premises*  in  question  were  partitioned  and 
adjudged  tp  the  plaintiff  herein,  Louisa  Lynch,  and  said  par- 
tition ordered  to  stand  firm  and  effectual  forever.  Through 
some  mistake  or  inadvertence  judgment  was  not  formally 
signed  and  docketed  till  June  12,  1861,  after  the  commence- 
ment of  the  present  suit.  All  persons  from  whom  the  de- 
fendant claims  title  were  parties  to  the  partition  suit.  The 
present  action  was  tried  at  the  Oneida  circuit,  in  June,  1861. 
The  plaintiff,  to  show  title  to  herself  in  said  premises,  offered 
in  evidence  the  judgment  roll  in  the  partition  suit.  The 
defendant  objected,  on  the  ground  that  the  same  was  not 
signed  and  docketed,  till  subsequent  to  the  commencement 
of  this  action.  The  court  sustained  the  objection  and  ex- 
cluded said  roll,  and  the  plaintiff  took  exception.  No  fur- 
ther evidence  being  offered,  the  court  nonsuited  the  plaintiff. 
The  plaintiff  now  moved  for  a  new  trial,  on  the  excep- 
tions, which  were  ordered  to  be  heard  at  the  general  term  in 
the  first  instance. 

J.  B.  Elwoodj  for  the  plaintiff. 

Johnson  dk  Boardman^  for  the  defendant. 

MoBGAN,  J.  The  final  decree  of  a  court  of  equity  for- 
merly  took  effect  when  it  was  made  and  declared  by  the  court, 
and  the  record,  when  made  up,  was  only  evidence  of  the 
decree,  and  simply  proved  it,  without  adding  any  thing  to 
its  force  or  effect ;  except  in  those  cases  where  the  statute 
required  it  to  be  enrolled  as  preliminary  to  some  further  ac- 
tion which  was  to  be  taken  upon  the  basis  of  the  decree,  and 
which  was  only  authorized  after  enrollment.  And  it  was  not 
even  necessary  to  enroll  it  as  a  matter  of  evidence.  (Bates 
V.  Delevan^  5  Paige^  303,  4.  Wtnans  v.  Dunham^  5  Wend. 
47.  Fort  V.  Burchy  6  Barb.  60.)  In  partition  suits  the  final 
decree  may  be  evidence  for  or  against  strangers ;  for  it  ope- 
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rates  to  change  or  create  a  title.     (2  Fhillipa'  Evidence^  823, 
note  583.) 

The  former  distinction  between  decrees  in  equity  and  judg- 
ments in  actions  at  common  law  has  not,  in  my  opinion,  been 
abolished  by  the  code,  but  is  inherent  in  the  two  systems. 
In  cases  at  law  there  is  no  judgment  pronounced,  except  by 
the  record.  There  may  be  a  verdict  or  an  order  for  judg- 
ment, but  the  judgment  itself  is  made  up  in  the  clerk's  office. 
The  prevailing  party  recovers  a  certain  sum  as  damages  or 
costs,  or  both,  and  then  the  judgment  is  docketed  and  the 
amount  becomes  a  lien  upon  the  real  estate  of  the  defendant  in 
the  county  where  the  judgment  is  docketed.  But  the  decree 
of  a  court  of  equity  may  never  go  upon  the  docket  at  all. 
It  is  only  when  a  certain  sum  is  directed  to  be  paid  that  it 
would  be  proper  to  enter  it  upon  the  docket.  The  delay  of 
the  clerk  in  entering  it  in  the  judgment  book  will  not  affect 
its  validity.  It  should  also  be  enrolled  with  the  pleadings ; 
but  it  evidently  takes  effect  from  the  time  it  is  published  by 
the  court.  It  is  only  when  the  decree  provides  for  the  recov- 
ery of  money  by  one  party  against  the  other  that  it  is  required 
to  be  docketed  in  order  to  give  it  effect  as  a  lien  upon  real 
estate,  or  to  authorize  further  proceedings  thereon.  (2  R.  S. 
638,  5th  ed.  §§  11,  12.     9  Barb.  500.) 

Without  doubt,  the  codifiers  undertook  to  assimilate  pro- 
ceedings in  law  and  equity,  by  a  formal  declaration  to  that 
effect.  (See  preamble  to  Code  of  Procedure!)  Yet,  in  the 
subsequent  provisions  of  the  code,  the  proceedings  are  sepa- 
rated in  the  modes  of  trial  and  by  various  other  characteris- 
tics which  clearly  distinguish  them  as  two  separate  systems. 
It  is  impossible  to  harmonize  the  proceedings  throughout; 
and  the  most  the  codifiers  have  accomplished  is,  to  make  the 
declaration  above  mentioned,  while  they  have  carefully  pre- 
served a  clear  line  of  separation  between  them.  The  mode 
of  administering  relief  in  equity  is  not  changed  by  the  code ; 
and  the  court  now,  as  formerly,  pronounces  the  judgment, 
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and  with  the  same  effect  upon  the  rights  of  the  parties.  In 
mj  opinion,  the  plaintiff's  rights  were  fixed  and  settled  by 
thq  final  decree  in  partition,  and  not  by  the  enrollment  A 
new  trial  should  be  granted. 

Bacon,  J.  concurred. 

MuLLiK,  J.  dissented. 

:  New  trial  granted. 

[OiroHOAOA  GB9BBAL  Tbbm,  October  4,  18S4.    JfuUin,  Jforgam  and  Bacom, 
Jnsticai.] 


Eellt,  Sheriff,  &c.  vs.  Lake  and  others. 

A  theriff  may  come  into  a  conrt  of  equity  to  break  down  a  fraudnlent  bai^ 
rier  that  prevents  him  from  collecting  the  effects  of  a  debtor  in  an  attach- 
ment, by  a  common  law  action ;  and  the  court  having  taken  cognizance  of 
the  action  for  that  purpose,  may  proceed  to  administer  the  justice  which 
the  case  may  require,  upon  the  merits. 

The  moment  an  assignment  made  by  debtors  in  trust  for  the  benefit  of 
their  creditors  shall  be  declared  void  as  to  creditors,  money  deposited  to 
the  credit  of  the  assignees  becomes  credits  or  effects  of  the  debtors,  liable 
to  be  recovered  by  the  sheriff,  holding  an  attachment  against  the  debtors, 
under  section  282  of  the  code. 

Debts,  credits  or  effects  held  under  a  fraudulent  title  f^om  a  debtor  in  an 
attachment,  are  to  be  considered  as  the  debts,  credits  or  effects  of  the 
debtor,  when  the  question  is  between  the  party  holding  under  such  fraud- 
ulent title,  and  an  attaching  creditor,  or  the  sheriff  who  represents  such 
creditor. 

A  sheriff,  holding  an  execution  issued  against  the  property  of  a  debtor  who 
has  made  an  assignment  in  trust  for  the  benefit  of  creditors,  which  execution 
he  is  unable  to  collect,  after  having  attached  moneys  deposited  by  the 
assignees  in  a  trust  company,  being  a  part  of  the  assigned  property,  or  the 
proceeds  thereof,  may  maintain  an  action  against  the  debtor,  his  assignees, 
and  the  trust  company,  to  have  the  assignment  adjudged  fraudulent  and 
void  as  against  the  attaching  creditor,  and  for  the  payment  of  the  execu- 
tion out  of  the  money  in  deposit.    Sutebblavd,  J.  dissented* 

APPEAL  from  a  judgment  ordered  at  a  special  term,  on  a 
trial  before  the  court  without  a  jury.     On  the  4th  of 
March,  1861,  Lanes,  Boyce  &  Co.,  a  New  York  firm,  being 
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iBsolvent  and  largely  indebted,  among  others,  to  August 
Belmont  &  Co.,  made  a  general  assignment  of  all  the  property 
and  effects  of  the  firm  to  Leroy  M.  Wiley  and  Frederick  N. 
Lawrence,  for  the  benefit  of  their  creditors.  On  the  17th  of 
Jane,  1861,  Belmont  &  Co.  commenced  an  action  in  the 
supreme  court,  to  recover  their  debt.  Subsequently,  and  on 
or  about  the  24th  of  June,  1861,  an  attachment,  directed  to 
the  sheriff  of  the  city  and  county  of  New  York,  was  issued, 
in  the  action,  on  the  ground  that  Lanes,  Boyce  &  Co.  had 
assigned  and  disposed  of  their  property  with  intent  to  defraud 
their  creditors.  Wiley  and  Lawrence,  the  assignees,  accepted 
the  assignment,  and  acted  under  it ;  and  when  the  attach- 
ment was  issued  in  the  action  of  Belmont  &  Co.  they  had, 
as  assignees,  deposited  with  the  United  States  Trust  Com- 
pany $60,000,  a  portion  of  the  assigned  property,  or  the  pro- 
ceeds of  the  assigned  property.  Subsequently,  and  on  the 
25th  of  June,  1861,  the  sheriff  undertook  to  attach,  and  so 
far  as  he  could,  did  attach  the  funds  so  deposited  by  the 
assignees  with  the  trust  company,  by  leaving  a  certified  copy 
of  the  attachment  with  the  secretary  of  the  company,  with 
a  notice  showing  that  he  intended  to  attach  said  funds.  The 
company  thereupon  delivered  to  said  sheriff  the  following 
certificate,  viz : 

"The  United  States  Trust.  Co.  of  New  York,  No.  48 
Wall,  cor.  William  street,  June  27th,  1861.  This  certifies 
that  this  company  now  holds  the  sum  of  thirty-six  thousand 
and  one  hundred  and  seventy-three  dollars  and  eighty-eight 
cents  deposited  by  L,  M,  Wiley  and  F,  N,  Latorence,  as- 
signees of  the  estate  of  Lanes,  Boyce  &  Co,,  which  funds 
have  this  day  been  attached  by  the  sheriff  of  the  city  and 
county  of  New  York,  in  the  matter  of  August  Belmont  and 
others  against  William  Gt.  Lane  and  others. 

John  A.  Stewart,  Sec'y 
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The  amount  in  the  hands  of  the  company^  to  the  credit  of 
the  above  named  assignee,  is  sixty  thousand  dollars,  held 
subject  to  attachment  as  above. 

John  A.  Stewart,  Sec'y." 

On  the  9th  day  of  July,  1861,  Belmont  &  Co.  recovered  a 
judgment  in  the  attachment  suit,  for  $38,328.27,  on  which 
an  execution  was  issued,  which  execution  had  not  been  re- 
turned, but  remained  in  the  hands  of  the  sheriff  wholly  unsat- 
isfied, when  this  action  was  commenced,  on  the  21st  of  August, 
1861.  The  suit  was  brought  against  Lanes,  Boyce  &  Co. 
and  Wiley  and  Lawrence,  their  assignees,  and  the  United 
States  Trust  Company.  The  plaintiff,  after  setting  forth  the 
above  facts,  in  his  complaint,  alleged  that  he  had  not  been 
able  to  find  any  property  of  the  judgment  debtors  to  levy 
upon  or  seize  under  the  said  execution,  and  that  the  only 
property  he  had  executed  the  attachment  upon  was  the 
money  in  the  possession  of  the  trust  company,  and  the  resi- 
due of  the  assigned  property  in  the  possession  of  the  assignees. 
That  since  said  judgment  was  so  recovered  and  said  execution 
issued,  the  plaintiff  had  called  on  the  United  States  Trust 
Company,  and  requested  them  to  pay  over  to  him  said  sum 
of  $60,000  so  attached  as  aforesaid,  or  so  much  thereof  as 
might  be  sufficient  to  satisfy  said  judgment  and  costs,  which 
said  company  refused.  The  plaintiff  demanded  judgment 
that  the  assignment  be  adjudged  fraudulent  and  void  as 
against  the  said  August  Belmont  &  Co.  and  the  plaintiff, 
and  that  the  said  United  States  Trust  Qompany  pay  to  the 
plaintiff  as  such  sheriff,  on  said  execution,  so  much  of  said 
deposit  of  $60,000  in  its  possession  as  might  be  necessary  to 
pay  the  said  judgment  of  Belmont  &  Co.,  against  Lanes, 
Boyce  &  Co.,  together  with  the  costs  and  expenses  of  said 
attachment,  and  the  costs  and  allowances  of  the  plain- 
tiff in  this  action ;  and  if  said  deposit  should  prove  insuffi- 
cient for  that  purpose,  then  that  the  defendants,  Leroy  M. 
Wiley  and  Frederick  N.  Lawrence,  assignees  as  aforesaid, 
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pay  to  said  sheriff  the  amount  of  the  said  judgment,  costs, 
and  allowances,  or  the  residue  thereof,  as  aforesaid,  out  of 
the  assets  of  Lanes,  Boyce  &  Co.  in  their  hands,  or  the  pro- 
ceeds thereof;  or  for  other  and  further  relief,  &c.  The  jus- 
tice, before  whom  the  action  was  tried  at  special  term, 
dismissed  the  complaint,  on  the  ground  that  the  sheriff  had 
no  right  to  bring  or  maintain  the  action,  against  the  defend- 
ants, even  assuming  the  assignment  to  be  fraudulent.  From 
the  judgment  entered  in  pursuance  of  this  decision,  the 
plaintiff  appealed  to  the  general  term. 

TTios.  H.  Sodman,  for  the*  appellant.  The  plaintiff  was 
and  is  entitled  to  maintain  this  action  against  the  defendants, 
for  the  reasons  contained  in  the  following  points :  I.  The 
plaintiff  in  this  action  represents  the  plaintiffs  in  the  attach- 
ment suit,  who  at  the  time  of  the  commencement  of  this 
action  were  judgment  and  execution  creditors  of  the  assign- 
ors in  said  assignment.     (25  Barb.  431.) 

II.  The  property  assigned  by  the  assignment  of  the  de- 
fendants Lanes,  Boyce  &  Go.  to  the  defendants  Wiley  and 
Lawrence,  if  such  assignment  is  fraudulent  and  void  against 
creditors,  is,  quoad  the  plaintiff  in  this  action  or  the  plain- 
tiffs in  the  attachment  suit  represented  by  him,  the  property 
of  said  assignors,  and  therefore  liable  to  the  attachment  in 
that  suit.  If  this  were  not  so,  the  code  which  authorizes  an 
attachment  on  the  ground  of  a  fraudulent  assignment,  would  ' 
be  nugatory ;  for  where  the  assignment  is  of  all  the  debt- 
or's property,  there  would  be  no  property  to  attach.  Cer- 
tainly the  code  could  not  have  intended  to  authorize  an 
attachment  where  part  of  the  property  of  the  debtor  had 
been  assigned,  and  not  where  all  the  property  had  been 
asfiigned.  (Schlussel  v,  Willetty  sheriffy  34  Barb,  615. 
Thayer  v.  WilleUy  9  Abb.  Pr.  Rep.  325.  Pratt  v.  Wheeler, 
6  Qra'ifs  Mass.  Rep.  520.  Dixon  v.  Hally  5  Mich.  Rep.  404. 
Eaton  V.  Cooper ^  29  Verm.  Rep.  444.  Potter  v.  Maiher^  24 
Conn.  Rep.  551.    Hall  v.  Stryker,  Court  of  Appeals  October 
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1863,  reversing  same  case  in  9  Abb.  Fr.  Rep,  342^  and  29 
Barb.  105.  Binchey  v.  Stryker,  26  How.  Fr.  Bep.  75.  Feck 
V.  Whiting,  21  Conn.  -Bep.  206.  ^€cr»  v.  Lyon,  Id.  605.  i^a/- 
coner  v.  Freeman,  4  Sand/.  Oh.  B.  565.  Fan  -Kf^en  v.  Hursiy 
6  ^TtZZ,  311.  Fan  Kirk  v.  JFi7cZ«,  11  5ar6.  520.  Coffin  v. 
jBay,  1  Mete.  212.  JffaZ^ey  v.  Whitney,  4  Mason,  206,  211. 
Damson  v.  Bryant,  2  Pici.  411.  Otren  v.  Dickinson,  17 
C7otin.  492.  Angier  v.  -4»A,  6  Foster,  99.  JTamer  v.  -JTbr- 
^on,  20  Jff^ou;.  CT.  iS'.  Bep.  443.  T'qppan  v.  ^van«,  11  N.  H. 
Bep.  311.  Orosvenor  v.  GoZrf,  9  Jfcw^.  Bep.  209,  210. 
Jfcfar^tn  v.  Dryden,  1  G^t7m.  188.  Drude  on  Attachments, 
§§  221,  226,  253.)  In  the  above  cases  of  Schlussel  v.  WiU 
lett,  and  Thayer  v.  Willett,  it  is  settled  that  in  case  judgment 
was  obtained  in  the  attachment  suit,  the  sheriff  might  de- 
fend under  the  attachment  and  litigate  the  fraudulent  assign- 
ment. Consequently,  the  property  thus  attached  was  liable 
to  be  seized  under  the  attachment.  And  now  by  JHall  v. 
Stryker,  in  court  of  appeals  October,  1863,  reversing  same 
case  in  9  Abb.  Fr.  Bep.  342,  and  29  Barb.  105,  the  sheriff 
may  defend  without  a  judgment.  {Binchey  v.  Stryker, 
supra.) 

III.  Whether  that  assigned  property,  therefore,  was  in  the 
possession  of  the  assignees  or  their  depositaries,  or  others,  it 
is  equally  so  liable  to  the  attachment,  as  appears  by  the  code. 
{See  §§  235,  236.) 

lY.  The  amount  of  the  proceeds  of  the  assigned  property, 
deposited  by  the  assignees  with  the  defendant,  the  United 
States  Trust  Company,  and  so  levied  on  or  attached  by  the 
plaintiff  in  this  action,  was  liable  to  such  attachment,  whether 
the  money  is  denominated  a  deposit  by,  or  a  credit  to,  the 
assignees  of  Lanes,  Boyce  &  Co.  1.  The  certificate  given 
by  the  company  to  the  plaintiff,  on  the  service  of  the  attach- 
ment, certifies  "that  the  company  not^  holds  the  sum  of 
$36,173.38,  deposited  by  L.  M.  Wiley  and  F.  N.  Lawrence, 
assignees  of  the  estate  of  Lanes,  Boyce  &  Co.,  which  funds 
have  this  day  been  attached  by  the  sheriff  of  the  city  and 
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conntj  of  New  York^  in  the  matter  of  August  Belmont  and 
others,  against  William  Q-.  Lane  and  others.  The  amount 
in  the  hands  of  the  company^  to  the  credit  of  the  above 
named  assignees,  is  sixty  thousand  dollars,  held  subject  to 
attachment  as  above."  It  is  conceded  and  found  hj  the 
court  as  fact,  that  the  money  deposited  was  the  proceeds  of 
part  of  the  assigned  property.  2.  Thus  the  company  certifies, 
that  it  holds,  at  the  time  of  the  attachment,  and  subject  to 
the  attachment,  the  identical  funds  deposited  as  the  property 
of  Wiley  and  Lawrence,  as  the  assignees  of  the  estate  of 
Lanes,  Boyce  &  Co.  which  funds  had  that  day  been  attach- 
ed, &c.  They  were  as  much  subject  to  the  attachment, 
therefore,  as  if  in  the  hands  of  the  assignees,  Wiley  and 
Lawrence.  The  identical  funds  deposited  were  attached 
before  their  appropriation  by  the  company,  and  having  come 
to  the  possession  of  the  assignees  by  fraud,  and  without  title, 
they  could  be  seized  or  attached  wherever  traced  or  found ; 
the  property  of  the  assignors  in  such  case  not  being  divested, 
quoad  the  creditors  of  the  latter.  The  title  in  the  Uuited 
States  Trust  Company  could  be  no  better  than  that  of  the 
party  from  whom  it  received  the  money,  and  which  money, 
being  traced  to  said  company,  it  was  subject  to  the  attach- 
ment. The  company  became  a  trustee  for  the  real  owner. 
{Story  on  Bail.  §§  102,  1232,  and  authorities  cited.  Tay- 
lor V.  Plumer,  3  M.  dt  Seltv.  562.  Hardman  v.  Wilcock, 
9  Bing.  382.  Wilson  v.  Anderson j  1  Barn,  dk  A  dot.  450. 
Ogle  V.  Atkinson,  5  Taunt.  759.  2  Fonbl.  Eq.  B.  2,  ch.  1, 
§  1,  note  6.  Scott  v  Seaman,  Wills'  R.  400.  Thompson  v. 
Perkins,  3  Mason,  232.  Burdett  v.  Willett,  2  Vern.  638. 
Chriggs  v.  Cock,  4  Simons,  438.)  3.  The  United  States 
Trust  Company  is  specially  a  trust  company,  created  to 
receive  deposits  in  trust,  and  known  to  this  court  as  such. 
It  received  the  deposits  in  this  case  from  the  assignees  as 
such,  in  trust,  and  as  the  proceeds  of  the  assigned  property. 
It  held  the  money  as  a  trusty  for  the  account  of  the  assignees, 
as  such.     It  was  held  by  the  company  under  a  special,  spe- 
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cific  account  with  the  assignees,  in  their  representative  capa- 
city, the  company  having  full  knowledge  that  the  funds 
belonged  to  the  estate  of  Lanes,  Boyce  &  Co.  The  effect, 
therefore,  of  these  facts,  is  the  same  as  in  the  case  of  a  special 
deposit  of  money  to  be  identically  returned.  (See  authori^ 
ties  under  2d  aubdivison  of  5th  point  Also  Leigh  v. 
McAuley,  1  Young  it  Coll  Exch.  Bep.  260,  265.  Story  on 
Eq.y  §  1257,  1258,  1259,  and  authorities  cited.  Adair  v. 
ShaWy  1  ScL  (&  Lefr,  262.  Taylor  v.  Plumer^  3  M,(t  Selw. 
574, 576.  Hassall  v.  Smithers,  12  Fes.  119.  2  Fonbl  Eq. 
B.  2,  cJi.  5,  §  1,  note  c.  Murray  v.  Lylburn,  2  John.  Ch,  B. 
441.  Lewin  on  Trustees,  ch.  11,  §  2,  201-204.  HiU  v. 
Simpsony  7  Ves.  166.)  4.  But  even  taking  the  deposit  to  be 
a  mere  credit  to  the  assignees,  as  such,  or  otherwise^  and 
merely  obliging  the  trust  company  to  pay  back  an  equal 
amount  of  other  money,  it  does  not  change  the  nature  of  the 
case.  The  proceeds  of  the  assigned  estate  are  traced  to  the 
hands  of  the  company,  and  if  the  assignment  is  fraudulent 
and  void,  as  against  creditors,  all  the  assigned  property,  in- 
cluding the  claim  against  the  trust  company,  is  the  property  of 
the  assignors,  quoad  the  creditors  of  the  latter.  The  company 
took  the  deposit  with  notice  of  the  trust ;  and  even  if  this 
were  not  so,  it  would  not  alter  the  case.  There  is  no  difiGt- 
culty  in  a  court  of  equity  reaching  it.  In  the  case  of  Wiley 
&  Lawrence  v.  The  Bank  of  the  Bepvhlicj  this  point  was 
decided  by  the  superior  court,  at  special  term.  Justice  Bos- 
worth,  recently,  but  the  case  is  not  yet  reported.  {See^  also, 
authorities  cited  under  last  subdivision,)  5.  The  property 
liable  to  attachment  under  the  code  consists  of  all  the  prop- 
er^ of  the  defendant,  including  debts,  money,  goods,  chat- 
tels,  rights  in  action,  credits  and  effects.  {Code,  §§  227, 
231,  232.)  Under  the  preceding  points,  this  language  of  the 
code  would  include  the  cl^im  against  the  trust  company,  it 
being  a  right  in  action  or  credit  belonging  to  the  assignors, 
Lanes,  Boyce  &  Co.,  quoad  their  creditors. 
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y.  By  the  232d  section  of  the  code,  ^Hhe  sheriff  under 
the  attachment  shall  collect  and  receive  into  his  possession, 
all  debts,  credits  and  effects  of  the  defendant/'  and  '^maj 
take  such  legal  proceedings  either  in  his  own  name  or  in  the 
name  of  such  defendant  as  may  be  necessary  for  that  par- 
pose/'  The  right  of  action  in  the  sheriff  is,  therefore,  coex- 
tensive with  the  property  subject  to  the  attachment,  and  as 
it  has  been  already  shown  that  the  assigned  property,  and 
the  credit  or  deposit  in  the  United  States  Trust  Company 
could  be  levied  on,  it  necessarily  follows  that  the  sheriff  could 
maintain  an  action  to  recover  the  money  from  the  United 
States  Trust  Company,  and  as  incident  thereto,  litigate  the 
fraudulent  assignment  of  Lanes,  Boyce  &  Co.  as  an  obstacle 
in  the  way  of  reducing  into  possession  the  property  attached, 
it  being  in  the  language  of  the  code  ''a  legal  proceeding, 
necessary  for  that  purpose/'  1.  It  has  been  shown,  that  the 
property  seized  was  liable  to  the  seizure  under  the  attach- 
ment. 2.  The  sheriff  is  entitled  by  the  232d  section  of  the 
code  to  bring  all  actions  or  take  all  legal  proceedings,  that 
may  be  necessary  to  reduce  to  possession  the  property  attached. 
3.  By  the  decisions  before  referred  to,  viz.  34  Barb.  615, 
9  Abb,  Pr.  Sep,  325,  it  is  established,  that  if  .there  was  a 
judgment  in  the  attachment  suit,  the  sheriff  might  defend 
the  seizure  under  the  attachment  and  litigate  a  fraudulent 
transfer  or  assignment.  There  can  be  no  difference  between 
thus  defending  and  bringing  an  action  for  the  sam^  purpose. 
If  the  right  exists  in  the  one  case,  the  corresponding  right 
exists  in  the  other.  And  now,  by  the  decision  of  the  court 
of  appeals  in  Sail  v.  Stryker^  the  point  is  rendered  certain, 
even  without  a  judgment.  (See  also  Binchey  v.  Strykety 
supra,) 

VI.  The  statute  gives  the  remedy,  in  plain  language,  which 
should  receive  a  natural  interpretation,  and  not  be  nullified 
by  a  forced  construction,  not  required  by  expediency  or 
justice. 
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c/ere.  Laroque^  for  the  respondents.  I.  In  case  of  a  dispo- 
sition of  property  fraudulent  as  against  creditors^  it  has  long 
been  the  settled  law,  that  an  execution  creditor,  as  against 
whose  claim  the  law  pronounces  it  void,  can,  notwithstanding 
the  semblance  of  title  in  the  grantee  or  assignee,  (good  though 
it  be  as  between  him  and  the  assignor,)  levy  upon  the  goods 
and  chattels ;  in  other  words,  upon  such  property  as  forms 
the  subject  of  a  venditioni  exponas  in  the  hands  of  the  sheriff, 
and  that  the  fraudulent  instrument  forms  no  impediment  in 
the  way  of  his  so  doing. 

II.  In  like  manner  the  law,  after  considerable  diversity  in 
the  decisions  of  the  different  courts  of  original  jurisdiction,  is 
now  settled  by  the  judgment  of  the  highest  appellate  tribu- 
nal, that  the  same  thing  may  be  done  under  an  attachment. 
(Binchey  v.  Stryker^  26  How,  Pr,  Hep,  75,  and  taaes  cited.) 

III.  The  rationale  of  these  decisions  is  sufficiently  obvious. 
The  sheriff,  holding  an  execution,  or  an  attachment,  proceeds 
against  the  goods  and  chattels  of  the  defendant-^against  his 
property  liable  to  a  venditioni  exponas — in  rem.  He  seizes 
and  takes  possession  of  the  rem,  as  the  property  of  the  de- 
fendant, and  all  adverse  claimants  have  thereby  notice  to  come 
in  and  assert  their  titles.  The  true  owner  of  such  property, 
who  has  never  been  divested  of  it,  may,  by  replevin,  and  so, 
also,  may  the  sheriff,  holding  process  against  it,  in  favor  of  a 
creditor  as  against  whom  the  person  having  possession  has  no 
title,  seize  and  take  it  into  their  possession  wherever  they 
find  it. 

lY.  The  same  reasoning  by  no  means  applies,  however,  to 
the  credits  or  choses  in  action  of  the  defendant  in  the  attach- 
ment or  execution,  which  are  not  the  subject  of  manual  seizure 
or  delivery,  or  of  a  venditioni  exponas — the  title  to  which 
rests  in  assignment  or  transfer  in  writing — and  as  to  which 
the  sheriff  executes  the  process,  not  by  seizure  or  taking  pos- 
session, but  by  serving  a  copy  of  the  attachment,  with  notice 
of  what  it  is  levied  upon.  Here  the  question  of  the  validity 
or  invalidity  of  an  assignment,  by  virtue  of  which  a  third 
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person  claims  title^  cannot  be  tried  by  the  sheri£P^  npon  such 
a  seizure^  for  obvious  reasons.  The  assignment  is  good  be- 
tween the  debtor  to  the  defendant  in  the  attachment  or  exe- 
cution and  such  defendant.  It  is  also  good  as  between  the 
defendant  and  the  assignee.  It  is  also  good  as  between  the 
debtor  to  the  defendant  and  the  assignee.  It  is  void  only  as 
between  the  very  creditor  who  attacks  it^  and  shows  it  fraud- 
alent  as  to  him,  and  the  assignee.  Such  a  proceeding  would 
render  a  bill  of  interpleader  necessary  at  the  suit  of  every 
debtor  to  the  defendant,  whose  debt  was  sought  to  be  attach- 
ed or  levied  upon,  to  interplead  the  sheriff  and  the  assignee. 

y.  The  plaintiff  in  this  case  has  assumed  to  go  even  to  a 
still  more  extraordinary  length.  He  claims  that  by  the  sim- 
ple service  of  the  attachment  on  the  bankers  of  the  assignees, 
who  are  indebted  to  them  on  book  account  or  certificate,  for 
moneys  deposited  by  them  and  not  by  the  defendants  in  the 
attachment,  he  has  effected  a  levy  upon  that  debt,  making  it 
the  duty  of  the  assignees'  bankers  to  pay  to  him  under  the 
attachment,  and  absolving  them  from  the  obligation  of  their 
contract  with  their  depositors.  The  claim  is  as  unprecedented 
as  it  is  incapable  of  being  sustained  upon  reason  or  authority. 

VI.  If  such  a  proceeding  were  allowed,  it  would  unjustly 
divest  the  lien  acquired  by  creditors  who  have  exhausted 
their  remedy  at  law  against  the  leviable  property  of  the  de- 
fendant, and  acquired  a  priority  by  proceedings  in  equity  to 
reach  the  equitable  assets  before  the  service  of  the  attach- 
ment, in  case  the  assignment  should  ultimately  be  declared 
void.  It  would  also  expose  the  debtors  to  the  defendant  in 
the  attachment,  whose  debts  have  been  assigned,  and  the 
assignees'  bankers,  to  the  unjust  liability  to  pay  twice,  in 
consequence  of  their  inability  to  absolve  themselves  from  ex- 
press obligations  incurred  in  good  faith  to  the  assignees,  on 
the  faith  of  the  assign mei^t.  {Duncan  v.  BateSy  MS,  decision 
Supreme  Courts  special  term,  1st  district,  per  Ingraham, «/., 
Nov,  1858  ;  affirmed  by  general  term,  Jan,  1859.  Atkinson 
V.  MankSj  1  Cowen,  691, 706,  in  Court  of  Errors,    2  Story's 
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Eq.  Juris.  §  817  b.  Shei-man  v.  Partridge^  4  Duer^  646, 
Eadden  v.  Spader ,  20  John.  554.  2  A  A  173, 174,  §§  38, 39. 
Corning  v.  White y  2  PaigCj  567.  Farnham  v.  Campbell^ 
10  irf.  598.) 

yil.  If  it  be  attempted  to  be  answered  that,  by  the  ser- 
vice of  the  attachment,  the  sheriff  not  only  has  a  right  to 
seize  and  take  the  leviable  property,,  but  also  acquires  a  lien 
on  the  equitable  assets,  the  reply  is  obvious.  That  lien  must 
be  acquired,  if  at  all,  not  by  service  on  the  assignees'  bank- 
ers, or  on  the  debtors  to  the  defendant  in  the  attachment, 
whose  debts  have  been  assigned,  but  by  service  on  the  assignees 
themselves,  and  cannot  be  acquired  otherwise.  The  party 
whose  attachment  has  been  so  served  may,  perhaps,  by  proper 
proceedings  in  equity,  (whether  he  can  at  all,  or,  if  at  all, 
whether  before  or  after  he  has  recovered  judgment,  it  is  not 
necessary  to  discuss  here,)  upon  showing  the  assignment  void 
as  against  him,  have  the  proceeds  of  the  assigned  estate  ap- 
plied to  the  payment  of  his  demand,  like  an  execution  cred- 
itor who  has  exhausted  his  remedy  at  law.  In  so  doing,  he 
must  take  rank  after  the  execution  creditors,  who  have  pro^ 
ceeded  in  equity  to  set  aside  the  assignment,  before  the  service 
of  his  attachment.  Proceeding  to  reach  the  credits  and  choses 
in  action  belonging  to  the  assigned  estate,  through  the  as- 
signees, he  does  not  infringe  upon  the  obligations  which  the 
assignees'  bankers  have  rightly  incurred  to  their  depositors, 
or  which  the  debtors  to  the  assignor  have  rightly  contracted 
with  the  assignees,  after  the  assignment,  by  promising  to  pay 
them,  or  otherwise,  and  from  which  neither  can  be  absolved 
by  payment  to  a  hostile  claimant,  setting  up  a  title  para- 
mount to  the  assignees.  {Bates  v.  Duncan,  ubi  supra,  and 
other  cases  cited  under  Sixth  Point.) 

YIII.  If  a  proper  case  is  made,  showing  danger  by  allow- 
ing the  assignees  to  control  the  estate,  and  collect  the  assets, 
pending  the  litigation,  the  usual  provisional  remedies,  by  in- 
junction and  receiver,  can  be  had  by  the  plaintiff  in  such  a 
proceeding,  in  the  mean  time.    It  will  be  observed^  however, 
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that  it  is  not  necessary  to  hold  that  a  creditor  under  an  at- 
tachment may  acquire  a  lien  on  the  assigned  estate^  so  far  as 
it  consists  of  choses  in  action  and  equitable  assets^  even  by 
service  on  the  assignees.  His  rights  are  fully  protected  with- 
out If  he  can  acquire  such  lien,  on  the  other  hand,  he  ac* 
quires  an  unjust  preference  over  the  less  fortunate  creditor, 
who  is  unable  to  obtain  an  attachment.  They  have  equal 
chances  in  the  race  for  judgment,  and  the  commencement  of 
proceedings  to  set  aside  the  assignment ;  and  in  the  interim 
either  can  obtain  %  receiver,  or  have  the  assignee  removed,  on 
showing  misconduct  or  reason  to  apprehend  the  waste  of  the 
assigned  estate. 

IX.  In  this  case,  on  the  contrary,  the  attachment  was  never 
served  on  the  assignees ;  but  the  theory  of  the  plaintiff  is, 
that  by  direct  resort  to  the  bankers  of  the  assignees,  he  ab- 
solves them  from  all  obligations  which  they  may  have  incurred 
to  the  assignees,  and  acquires — not  a  licD  upon  the  assigned 
assets  and  their  proceeds  in  the  hands  of  the  assignees,  gene- 
rally— but  a  specific  lien  upon  the  specific  Jtems  forming 
part  of  the  assigned  estate  and  its  proceeds,  upon  the  parties 
indebted  to  the  assignees  for  which  he  serves  the  attachment. 
The  fallacy  of  this  theory  is  too  plain  to  require  argument  to 
expose  it. 

X.  Sections  232  and  237  of  the  code,  which  are  relied  upon 
by  the  plaintiff  for  his  authority,  as  sheriff,  to  maintain  such 
an  action,  do  not  at  all  reach  the  case,  even  if  the  plaintiffs 
in  the  attachment  might  maintain  it ;;  the  fund  sought  to  be 
recovered  here  being  neither  "  debts,  credits,"  nor  "  effects" 
of  the  defendants,  and  this  being  an  action  substantially 
against  the  assignees  and  assignors  to  set  aside  the  assign- 
ment, and  not  an  action  against  the  debtor  to  the  defendant 
in  the  attachment  to  recover  the  debt  which  he  owes  to  the 
latter ;  and  the  learned  judge  at  special  term  was  clearly  of 
that  opinion. 

XI.  The  obvious  difference  between  a  seizure  by  the  sheriff 
of  goods  and  chattels,  claimed  to  belong  to  the  defendant  in 
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the  attachment,  bnt  in  the  possession  of  an  assignee,  and  an 
attempt  to  levy  upon  choses  in  aption  which  have  been  assign- 
ed is,  that  in  the  former  case  the  sheriff  simply  defends  his 
right  to  the  possession  of  the  thing  seised  in  the  litigation 
which  ensues,  on  the  ground  of  the  invaUdity  of  the  assign- 
ment ;  while,  in  the  latter,  he  must  assume  the  offensive,  and 
become  the  attacking  party  in  the  litigation. 

LsoNABD,  J.  The  only  property  of  the  debtors  in  the 
attachment  suit,  upon  which  service  could  be  made  by  the 
sheriff,  passed  under  an  assignment  from  them  to  Wiley  and 
Lawrence,  made  in  trust  for  the  benefit  of  creditors.  This 
assignment  was  assumed  by  the  learned  justice  before  whom 
the  action  was  tried,  to  be  fraudulent,  as  a  conclusion  of  law, 
as  to  creditors,  and  no  facts  were  found  by  him  upon  the 
issues  made  by  the  pleadings  in  that  respect,  but  the  com- 
plaint was  dismissed  upon  the  sole  ground  of  the  want  of 
authority  in  the  sheriff  to  maintain  this  action.  It  will  be 
assumed,  therefore,  in  considering  the  appeal  herein,  as  it 
was  by  the  justice  below,  that  the  assignment  was  and  is 
fraudulent  as  to  creditors. 

Had  the  assigned  property,  consisting  of  merchandise  the 
proceeds  of  which,  in  cash,  are  now  deposited  in  the  United 
States  Trust  Company  to  the  credit  of  the  said  assignees, 
remained  in  the  hands  of  the  said  assignees,  as  merchandise, 
at  the  time  the  attachment  was  issued  to  the  sheriff,  it  can 
not  be  disputed  that  it  might  have  been  seized,  and  that  the 
sheriff  could  have  maintained  his  title,  under  the  attachment, 
against  any  action  brought  by  the  assignees  to  recover  its 
possession  or  value,  upon  the  ground  that  the  title  of  the 
assignees  was  fraudulent  and  void  as  to  creditors,  of  whom 
the  sheriff  would  stand  as  the  representative.  And  this  de- 
fense would  be  open  to  the  sheriff  notwithstanding  no  judg- 
ment had  been  yet  recovered  in  the  attachment  suit. 

These  principles  are  now  settled,  after  considerable  conflict 
of  legal  authority,  by  the  court  of  last  resort  in  this  state^ 
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all  the  judges  of  that  court  concurring.  (Binchey  v.  Stry^ 
ker,  26  How,  Pr,  Bep.  75.) 

It  ha«  been  held,  in  this  action,  by  the  judgment  at  special 
term,  in  substance,  that  the  attachment  issued  on  behalf  of 
the  creditors  against  their  debtors  can  not  be  made  effectual 
to  reach  the  property  of  these  debtors  so  assigned,  notwith- 
standing the  fraudulent  character  of  the  assignment,  because 
the  property  is  no  longeir  tangible,  but  has  been  converted 
by  the  assignees  into  money,  and  so  deposited  in  the  trust 
company  as  to  create  the  relation  of  debtor  and  creditor  be- 
tween the  assignees  and  the  said  company  in  respect  to  the 
fund.  If  this  position  is  correct,  the  judgment  must  be 
affirmed ;  otherwise  the  plaintiff  will  be  entitled  to  a  new  trial. 

It  is  made  the  duty  of  the  sheriff  to  collect  and  receive 
into  his  possession  all  debts,  credits  and  effects  of  the  defend- 
ants against  whom  an  attachment  has  been  issued.  (Code, 
§  232.)  The  sheriff  is  to  make  such  collections  subject  to 
the  direction  of  the  court  or  judge,  and  it  is  not  probable 
that  he  would  be  allowed  to  collect  any  greater  sum  than 
would  be  sufficient  to  satisfy  the  demands  for  which  the  pro- 
cess in  his  hands  had  been  issued,  and  perhaps  he  might  not 
be  permitted  to  collect  debts,  &c.  in  case  there  were  tangible 
property  upon  which  the  attachment  could  be  levied. 

Clearly,  the  sheriff  would  be  permitted,  in  a  proper  case, 
to  maintain  an  action  to  recover  money  due  from  any  person 
to  the  debtor  in  the  attachment  upon  open  account,  bond, 
bill,  note,  check,  &c.  What  significance  is  to  be  given  to 
the  word  "  effects,"  contained  in  section  232  ?  It  is  used  to 
mean  something  in  addition  to  ^^ debts  and  credits**  Is 
money  or  other  effects  fraudulently  disposed  of  by  a  debtor, 
and  attempted  to  be  concealed  from  his  creditors,  to  be  held 
beyond  the  reach  of  action  by  the  sheriff  under  this  section, 
on  the  ground  that  the  relation  of  debtor  and  creditor  does  not 
exist  between  the  defendant  in  the  attachment  and  the  fraudu- 
lent possessor  ?  The  money  or  other  effects,  fraudulently  con- 
cealed or  disposed  of,  would,  as  to  judgment  creditors,  be 
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considered  the  property  of  the  debtor  in  the  attachment. 
It  is  true  the  fraudulent  assignor  could  m^ntain  no  action 
to  recover  his  money  or  property  so  disposed  of.  As  against 
him,  the  fraudulent  title  may  be  valid.  The  objection  as 
against  a  creditor  is  very  different.  A  judgment  creditor 
having  an  execution  returned  unsatisfied,  can  maintain  his 
action  in  a  court  of  equity  to  haye  any  fraudulent  disposi- 
tion of  his  debtor's  money  or  other  property  set  aside,  on  the 
jground  of  fraud,  and  applied  to  the  satisfaction  of  his  judg- 
ment. This  relief  is  granted  under  the  equitable  power  of 
the  court,  without  any  lien  on  the  part  of  the  creditor. 

Here  it  is  the  assignment  only  that  prevents  the  money 
deposited  by  the  fraudulent  assignees  from  being  considered 
assets  of  the  debtors  in  the  attachment,  at  common  law.  It 
can  not  be  said  that  the  sheriff  must  be  denied  all  relief  in 
the  courts,  under  section  232,  except  that  which  is  usually 
denominated  of  a  common  law  character. 

Unless  we  are  to  adopt  such  a  rule,  there  can  be  no  good 
reason  for  holding  that  the  sheriff  may  not  come  into  a  court 
of  equity  to  break  down  a  fraudulent  barrier  that  prevents 
him  from  collecting  the  effects  of  the  debtor  in  an  attach- 
ment by  a  common  law  action,  and  having  taken  cognizance 
for  that  purpose,  proceed  to  administer  the  justice  which  the 
case  may  require  upon  the  merits. 

There  is  no  distinction  in  principle  between  the  rule  which 
permits  the  sheriff  to  impeach  the  title  of  a  fraudulent 
assignee  of  a  debtor  in  an  attachment,  in  order  to  maintain 
his  seizure  of  property  belonging  to  such  debtor,  in  an  action 
brought  against  the  sheriff,  and  permitting  the  affirmative 
assertion  of  fraud  in  an  action  brought  by  the  sheriff  to  re- 
cover debts,  credits  or  effects  of  the  debtor  in  the  attach- 
ment, held  by  an  assignee  of  the  debtor  under  a  title 
fraudulent  as  against  creditors.  The  moment  the  assignment 
from  these  creditors  shall  be  declared  fraudulent  as  to 
their  creditors,  by  a  court  of  competent  jurisdiction,  the 
money  deposited  to  the  credit  of  their  assignees  becomes 
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credits  or  effects  of  the  debtors,  liable  to  be  recovered  by 
the  sheriff  in  an  action  under  §  232.  The  true  and  liberal 
construction  of  this  section  of  the  code  requires  us  to  hold 
that  debts,  credits  or  effects  held  under  a  fraudulent  title 
from  a  debtor  in  an  attachment  are  to  be  considered  as  the 
debts,  credits  or  effects  of  the  debtor,  when  the  question  is 
between  the  party  holding  under  such  fraudulent  title,  and 
an  attaching  creditor,  or  the  sheriff  who  represents  such 
creditor.  This  principle  is  necessarily  to  be  implied  from 
the  provisions  of  the  code  in  relation  to  the  remedy  by  at- 
tachment, and  the  decision  of  the  court  of  appeals  before 
adverted  to.  It  is  the  application  of  a  principle  analogous 
to  the  relief  afforded  by  a  court  of  equity  in  removing  an 
impediment  which  prevents  a  creditor  from  obtaining  satis- 
faction by  a  levy  and  sale  on  an  execution. 

The  principle  insisted  on  by  the  learned  counsel  for  the. 
respondents,  and  recently  applied  by  this  court  in  another 
case,  by  which  the  trust  company  was  denied  the  right  to 
interplead  the  attaching  creditors  and  their  depositors,  Wiley 
and  Lawrence,  assignees  of  Lanes,  Boyce  &  Co.,  in  respect  to 
the  fund  in  question,  has  no  application  here.  While  it  may 
be  true  that  the  trust  company  could  not  be  permitted  to 
call  in  question,  in  a  court  of  justice,  the  right  of  their  de- 
positors to  the  money  deposited  with  the  company  to  their 
credit,  it  by  no  mean^  follows  that  a  creditor,  or  the  sheriff 
representing  a  creditor  under  an  attachment,  may  not  impeach 
the  title  of  the  depositor  to  the  same  fund.  The  theory  of  , 
that  decision  was,  that  it  was  the  business  of  the  creditor  to 
enforce  his  rights,  and  not  for  the  trust  company  to  volunteer 
for  the  purpose  of  raising  a  litigation  which  the  creditor 
might  not  think  proper  to  encounter. 

It  was  suggested  at  the  argutnent  that  the  attaching  cred- 
itors, if  successful  here,  would  obtain  an  advantage  over 
prior  actions  by  judgment  creditors  which  had  been  com- 
menced to  have  the  assignment  in  question  declared  to  be 
fraudulent  and  void.    No  such  fact  appears  from  the  papers 
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in  this  case ;  bnt  if  there  are  each  suits,  the  resnlt  antici- 
pated need  not  necessarily  follow.  The  determination  of  the 
present  action  affects  only  the  parties  to  it.  Whenever  other 
parties  shall  make  it  appear  to  the  court,  in  a  proper  pro- 
ceeding for  that  purpose,  that  they  have  prior  or  better  rights 
to  the  fund  in  question,  the  judgment  in  the  present  case 
can  be  no  obstacle  to  their  obtaining  it. 

We  adjudge  only  upon  the  rights  of  the  parties  before  the 
court  in  the  present  action. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Clebke,  J.  concurred. 

Sutherland,  J.  (dissenting.  After  stating  the  facts.) 
I  think  the  complaint  was  properly  dismissed,  on  the  following 
grounds : 

Ist.  The  sheriff  had  no  interest  which  gave  him  the  right 
to  be  the  plaintiff  in  the  action.  The  action  is  brought  for 
the  exclusive  benefit  of  Belmont  Ss  Co.  the  judgment  ^edit- 
ors. If  the  assignment  is  declared  fraudulent  and  void,  and 
the  sheriff  recovers  the  money,  he  will  of  course  pay  it  over 
to  Belmont  &  Co.  If  the  assignment  was  or  is  fraudulent 
and  void,  it  was  and  is  fraudulent  and  void  as  to  the  creditors, 
not  as  to  the  sheriff.  Not  only  had  the  sheriff  no  interest 
which  could  properly  make  him  the  plaintiff,  but  he  is  wholly  a 
volunteer  plaintiff,  unless  the  service  of  the  attachment  on  the 
trust  company,  made  it  his  duty  as  sheriff  to  bring  the  action. 

2d.  It  can  not  be  seriously  claimed  that  the  sheriff  had  a 
right  to  bring  the  action  as  the  trustee  of  an  express  trust. 

3d.  It  follows,  if  the  sheriff  has  a  right  to  maintain  the 
action,  that  it  is  by  the  express  authority  of  some  statute. 
{CodCj  §§  111,  113.)  The  presiding  justice,  in  his  opinion, 
refers  to  section  232  of  the  code,  as  containing  this  authority. 
This  section,  after  speaking  of  the  manner  in  which  the  sheriff 
shall  proceed  on  the  attachment^  and  directing  him  to  keep 
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the  property  seized,  or  its  proceeds,  to  answer  the  judgment 
which  may  be  obtained  in  the  action,  says,  that  he  '^  shall, 
subject  to  the  direction  of  the  court,  or  judge,  collect  and 
receive  into  hie  possession  all  debts,  credits  and  effects  of 
the  defendant"  But  it  is  plain  that  this  action  was  not 
brought  to  collect  a  debt,  &c  of  the  defendants  in  the  attache 
ment  suit,  within  the  meaning  of  this  provision  of  the  code. 
The  sole  purpose  of  this  action  is,  to  reach  equitable  assets 
beyond  the  reach  of  the  attachment  and  execution  in  the 
attachment  suit;  and  yet  the  claimed  legal  lien  acquired  by 
the  service  of  the  attachment,  is  pointed  to,  as  the  foundation 
of  the  sheriff's  right  to  maintain  the  action.  The  fact  is,  the 
sheriff  did  not,  by  the  service  of  the  attachment  on  the  trust 
company,  attach  a  debt  or  credit  of  Lanes,  Boyce  &  Co.,  the 
defendants  in  the  attachment.  Though  the  assignment 
should  be  declared  fraudulent  and  void  as  to  their  creditors, 
yet  it  was  and  is  valid  as  to  them.  The  relation  of  debtor 
and  creditor  did  not  exist  between  the  trust  company  and 
Lanes,  Boyce  &  Co.  when  the  attachment  was  served  on  the 
trust  company.  If  the  deposit  of  the  moneys  by  the  assignees 
with  the  trust  company  created  a  debt,  it  was  a  debt  of,  or  to, 
the  assignees.  If  the  sheriff  should  obtain  a  judgment  in  this 
action,  setting  aside  the  assignment,  and  declaring  Belmont  & 
Co.  equitably  entitled  to  enough  of  the  funds  in  the  hands 
of  the  trust  company  to  pay  their  debt,  this  judgment  would 
be  entirely  consistent  with  the  fact  that  tohen  the  attachment 
taas  served  the  trust  company  was  not  indebted  to  Lanes^ 
Boyce  &  Co.,  and  therefore  that  the  sheriff  did  not  and  could 
not  attach  any  debt  of  theirs.  In  granting  the  relief  asked 
for  by  virtue  of  its  equity  powers,  the  court  would  not  be  re- 
quired to  declare,  and  never  could  or  would  declare,  otherwise. 
It  appears  to  me,  therefore,  that  the  reasoning  to  show  the 
sheriff's  right  to  bring  this  action  by  the  express  authority 
of  section  232  of  the  code,  not  only  assumes  that  when  the 
attachment  was  served  on  the  trust  company,  the  assignment 
was  void  even  as  between  the  assignors  and  assignees,  but  ako 
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that  the  assignment  had  been  judicially  declared  void  as  tc 
Belmont  &  Co.,  though  they  had  not  then  recovered  a  judg- 
ment, and  though  the  very  question  in  this  case  is,  as  to  the 
authority  of  the  sheriff  to  bring  an  action  to  have  the  assign- 
ment declared  voidy  and  that  these  unauthorized  assump- 
tions are  not  the  only  defects  of  the  argument ;  for  the  relief 
asked  for  by  tbe  complaint,  if  granted,  would  be  entirely 
consistent  with  the  fact  that  when  the  attachment  was  served, 
the  trust  company  was  not  indebted  to  Lanes,  Boyce  &  Co. 
but  to  their  assignees,  for  or  in  the  amount  deposited  by  the 
assignees. 

It  is  not  necessary  to  question  the  right  of  the  sheriff  to  go 
into  a  court  of  equity,  if  necessary,  to  collect  debts,  credits 
and  effects  of  the  defendant  in  the  attachment  in  fact  attach^' 
ed  by  him. 

4th.  It  appears  to  me  that  the  recent  decision  of  this  general 
term,  in  the  case  of  The  United  States  Trust  Go,  v.  Wiley 
and  others^  (41  Barb,  477,)  that  the  trust  company,  under 
the  circumstances,  could  not  maintain  a  bill  of  interpleader, 
is  inconsistent  with  the  conclusion  arrived  at  by  my  associates 
in  the  principal  case.  I  think  the  decision  referred  to  was 
right. 

5th.  I  have  never  doubted  that  the  sheriff,  when  sued  for 
seizing  chattels  under  an  attachment  or  execution,  by  a  third 
party,  claiming  under  assignment  from  the  defendant  in  the 
attachment  or  execution,  might  show  as  a  defense,  that  the 
assignment  was  fraudulent  and  void  as  to  the  plaintiff  in  the 
attachment  or  execution ;  but  does  it  follow  that  the  sheriff 
upon  or  after  such  seizure  could  bring  an  action  in  his  own 
name,  to  have  the  assignment  set  aside  as  fraudulent?  I 
think  such  an  action  would  be  an  anomaly. 

An  attachment  or  execution  directs  the  sheriff  to  seize  the 
goods  and  chattels  of  the  defendant.  He  seizes  certain  chat- 
tels as  the  chattels  of  the  defendant.  If  made  an  involuntary 
defendant  for  such  seizure,  it  is  reasonable  that  he  should  be 
permitted  to  show  for  his  owu  protection,  if  not  for  the  ben« 
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efit  of  the  attaching  or  execution  creditor,  the  assignment  to 
be  fraudulent,  and  that  as  to  such  creditor  the  chattels  were 
at  the  time  of  the  seizure  the  chattels  of  the  defendant  in  the 
attachment  or  execution ;  but  does  it  follow  that  the  sherifif 
could,  after  the  seizure,  volunteer  to  bring  an  action  to  have 
the  chattels  declared  the  chattels  of  the  defendant  in  the 
attachment  or  execution  ?  The  attachment  is  his  authority 
for  making  the  seizure,  at  the  peril  of  being  able  to  show,  in 
a  suit  against  him,  the  alleged  assignment  to  be  fraudulent 
and  void ;  but  where  is  his  authority  for  bringing  the  action 
to  have  the  assignment  declared  fraudulent  and  void  ? 

6th.  This  action  by  the  sheriff,  so  far  as  I  am  informed,  is 
without  precedent.  It  is  not  a  violent  presumption,  that 
Lanes,  Boyce  &  Co.  at  the  time  of  their  assignment,  had  many 
creditors  beside  Belmont  &  Co.,  and  that  other  creditors, 
before  the  attachment  was  served  on  the  trust  company,  were* 
in  a  position  to  commence,  and  had  commenced,  actions  to 
set  aside  the  assignment  as  fraudulent,  and  reach  the  equita* 
ble  assets.  It  is  difficult  to  see  any  possible  motive  for  serv- 
ing the  attachment  on  the  trust  company,  and  then  under 
color  of  the  claimed  legal  lien  acquired  by  such  service,  com- 
mencing this  action  in  the  name  of  the  sheriff,  other  than  to 
displace  or  forestall  such  prior  equities,  and  gather  the  fruits, 
which  superior  diligence  had  equitably  entitled  such  other 
creditors  to. 

If  this  was  the  motive  or  purpose,  we  are  not  called  upou 
in  this  case  to  strain  the  law  to  create  a  precedent. 

On  the  question  of  the  right  or  power  of  the  sheriff  to  bring 
this  action,  it  is  sufficient  to  give  force  to  this  suggestion, 
that  there  may  have  been  such  prior  equities.  It  is  not  an 
answer  to  it,  to  say  that  the  sheriff  may  have  to  take  the 
relief  asked  for  in  this  action  subject  to  such  prior  equities. 
Such  qualified  right  or  decree  is  not  consistent  with  the  theory 
of  the  sheriff's  right  to  bring  the  action. 

7th.  If  my  brethren  are  right  in  the  conclusiou  they  have 
come  to^  and  it  is  established  as  a  rule  or  principle  of  law, 
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ihat  the  sheriff  had  a  right  to  bring  this  action  in  his  own 
name,  then  sheriffs,  in  addition  to  their  other  powers  and  du- 
ties, are  the  grand  trustees,  prosecutors  or  almoners  of,  or  for, 
defrauded  creditors ;  and  it  is  their  duty  to  hunt  up,  and 
ferret  out  frauds,  and  bring  actions  to  reach  equitable  aasetSy 
in  their  own  names,  for  the  benefit  of  defrauded  creditors. 

I  can  not  think  there  is  any  law  clothing  sheriflb  with  any 
such  general,  adminsiterial,  officious  official  capacity,  or  duty. 

8th.  It  is  doubtful  whether  the  judgment  creditors,  Bel- 
mont &  Co.,  on  the  facts  stated  in  the  complaint,  could  have 
maintained  the  action.  The  execution  had  not  been  returned 
when  ^Ae  action  was  commenced.  It  can  not  be  said  that  the 
assignment  was  an  obstruction  in  the  way  of  their  execution ; 
for  if  the  assignment  had  been  out  of  the  way,  their  execution 
could  not  have  reached  the  funds  in  the  hands  of  the  trust 
company. 

9th.  The  presiding  justice,  in  his  opinion,  remarks,  more 
than  once  I  think,  that  it  is  conceded  the  assignment  is  fraud- 
ulent and  void  as  to  creditors.  I  presume  nothing  more  is 
meant  by  this  than  that  in  examining  and  deciding  the  ques- 
tion of  the  right  of  the  sheriff  to  bring  and  maintain  the 
action  in  his  own  name,  it  may  or  should  be  conceded  that 
the  assignment  is  fraudulent  and  void.  I  am  not  aware  of 
any  concession  as  to  the  fraud,  other  than  this  logical  conces- 
sion. The  answers  of  the  defendants  who  have  answered, 
other  than  the  trust  company,  put  in  issue  the  alleged  fraud. 
I  know  of  no  concession  in  fact  as  to  the  fraud. 

I  think  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Judgment  reversed. 

[Kbw  Tosk  Qbnbbal  Tbbm,  KoTember  7, 1864.  Leonard,  Ckrk$  and  SutJ^ 
wimd,  Jostloes.] 
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A  deTise  to  a  person  in  language  which  would  ordinarily  conyey  the  whole 
estate,  and  a  subsequent  prorision  that,  upon  a  contixigent  erent,  the  estate 
thus  given  shall  go  to  another  person,  is  not  repugnant  The  latter  clause 
controls  the  former,  and  the  general  words  of  conveyance  are  to  be  un> 
derstood  in  a  qualifiedi  and  not  in  an  absolute  sense. 

A  testatrix  devised  her  real  estate  to  her  daughter  £.  A.  and  if  £.  A.  "  should 
never  have  any  children,  or  a  child  living  at  her  decease,"  she  devised  the 
same  to  H.,  his  heirs  and  assigns.  £.  A.  married  S.  and  had  one  child, 
which  died  before  its  mother.  £.  A.  made  a  will,  devising  the  land  to  S., 
and  died.  Metd  that  £.  A.  took  nothing  more  than  a  life  estate,  which  was 
to  be  turned  into  a  fee  only  by  her  having  a  child  living  at  her  death ;  and 
that  upon  her  death  without  issue  living,  H.  took  an  absolute  estate  in  fee. 

SM,  aUo,  that  8.  was  not  entitled  to  a  tenancy  by  the  curtesy,  in  the  lands. 

The  husband  takes  his  estate  of  tenancy  by  the  curtesy  through  the  wife, 
and  when  her  right  is  determined,  by  the  happening  of  an  event  which  de- 
feats its  further  continuance,  his  right  should  also  be  determined.  Fir 
J.  F.  Babhabd,  J. 

THIS  was  an  action  to  recover  the  possession  of  certain 
real  estate  described  in  the  complaint.  The  premises  in 
question  formerly  belonged  to  Mary  Wood,  who  died  in  Jan- 
uary, 1854,  leaving  a  will,  by  which  she  devised  as  follows : 
^' First.  After  all  my  just  and  lawful  debts  are  paid  and  dis- 
charged, I  give,  devise  and  bequeath  to  my  beloved  daughter, 
Elizabeth  Ann  Wood,  all  of  my  real  estate  that  lays  in 
the  town  of  Northfield,  and  in  the  town  of  Castleton,  with 
all  my  personal  property  of  every  description,  for  her  to  have,4; 
her  heirs  and  assigns  forever,  providing  that  my  son  Isaac 
Bogott  should  not  return  to  the  said  county,  who  has  been 
gone  three  years  or  more,  and  it  is  supposed  that  he  is  lost 
at  sea ;  but  if  it  should  be  otherwise,  and  my  son  Isaac 
should  be  living,  and  return  to  the  said  county,  it's  my  will 
for  my  said  son  and  daughter  before  named,  to  have  and 
share  equally  and  alike  in  my  real  and  personal  estate  before 
mentioned,  after  my  just  debts  are  paid  as  aforesaid ;  and  I 
do  herein  direct,  if  my  said  daughter  Elizabeth  Ann  should 
never  have  any  children^  or  a  child  living  at  her  decease, 
it's  my  will  herein  also  to  direct,  if  my  said  son  should  not 
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return^  I  give  and  bequeath  all  my  real  estate  to  Jacob  Hat- 
field|  for  him  to  have  and  to  hold,  his  heirs  and  assigns  lor- 
ever/^ 

It  was  proved  on  the  trial,  that  the  testatrix  died  seised 
and  possessed  of  the  premises  in  controversy,  and  that  her 
will  was  duly  proved  as  a  will  of  real  estate,  before  the  sur- 
rogate of  Bichmond  county.  It  was  further  shown  that 
Isaac  Bogott  in  said  will  named,  the  son  of  said  Mary  Wood, 
never  returned  to  Bichmond  county,  and  is  still  believed  to 
be  dead.  That  Elizabeth  Ann,  the  daughter  named  in  said 
will,  entered  into  possession  of  the  premises,  under  the  will, 
and  retained  the  same,  claiming  ownership  up  to  her  death. 
That  she  intermarried  with  the  defendant,  Samuel  Sneden 
on  or  about  the  25th  of  August,  1858,  and  died  on  the  12th 
day  of  March,  1861,  leaving  no  children  her  surviving.  That 
the  defendant  was  in  possession  of  the  premises  at  the  time 
of  the  death  of  said  Elizabeth  Ann,  and  has  ever  since  con- 
tinued in  possesssion,  and  declined  to  give  possession  to  the 
plaintiff.  That  said  Elizabeth  Ann  Sneden,  during  her  cov- 
erture, and  on  the  2d  day  of  March,  1861 ,  had  a  child  of  said 
marriage,  by  the  defendant,  which  died  before  her,  on  the 
9th  day  of  March,  1861.  That  said  Elizabeth  Ann  Sneden 
left  a  will,  duly  executed,  by  which  she  devised  and  bequeath- 
ed all  her  property,  real  and  personal,  to  her  husband,  the 
defendant.  Upon  this  evidence,  and  under  the  direction  of 
the  court,  the  jury  found  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  general  term. 

C.  W,  Sandfordj  for  the  plaintiff.  I.  The  devise  over  to 
Hatfield,  in  the  event  of  Elizabeth  Ann  having  no  child  liv- 
ing at  her  decease,  was  good  as  an  executory  devise,  and  the 
contingency  on  which  it  took  effect  must  happen  within  two 
lives  in  being.  It  was  consequently  a  good  expectant  estate, 
under  the  revised  statutes.  (1  B,  JS.  723,  724,  §§  16  to  26. 
Norris  v.  Beyea,  3  Kern.  273.  Fosdich  v.  Cornelly  1  John. 
439.    Anderson  v.  Jackson,  16  id.  372.     Vedder  v.  Evert^ 
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8on,  3  Paige,  281.  Maurice  v.  Graham,  8  id.  484.)  (1.)  In 
Heard  v.  Horton,  (1  Denio,  165,)  the  devise  over  to  "  the 
heirs  of  Jno,  B,  Horton,"  was  upon  the  contingency  that 
Jonathan,  the  first  devisee,  ^'should  die  without  issue  at  his 
decease."  This  was  held  a  good  executory  devise.  The 
court  say:  "The  words  do  not  import  an  indefinite  failure 
of  issue,  but  a  failure  at  the  death  of  the  first  taker.  Such 
a  limitation  is  not  against  the  rule  of  pepetuities.  If  the 
devise  is  ever  to  take  effect,  it  will  do  so  at  the  expiration  of 
the  life  of  the  first  devisee,  and  the  estate  is  sure  to  vest 
somewhere  absolutely  at  that  time.  It  can  only  be  necessary 
to  state  this  principle.  It  is  too  well  settled  to  admit  dis- 
cussion." (4  Kent,  271-81,  where  the  authorities  are  col- 
lected.) (2.)  In  Norris  v.  Beyea,  (3  Kern,  273,)  it  was 
decided  that  when  after  an  absolute  devise  of  the  whole 
estate  in  fije,  there  is,  by  a  subsequent  clause  in  the  same 
will,  a  limitation  over  in  case  of  the  first  devisee  dying 
under  age,  and  without  issue,  the  gifts  are  not  repug- 
nant, but  the  latter  is  a  valid  executory  devise.  (Severs- 
ing  16  Barb.  416,  and  eocplaining  Pattrson  v,  Ellis,  11 
Wend.  259.  Trustees  Theo.  Bern,  v  Kellogg,  16  N.  7. 
Rep.  83.) 

II.  The  intent  of  the  testator  must  govern,  if  free  from 
ambiguity.  In  this  case  the  will  clearly  provides  that  if  the 
daughter  should  never  have  any  children,  or  should  not  have 
a  child  living  at  her  decease,  in  either  case,  the  Bstate  should 
go  to  the  plaintiff.  There  can  be  no  doubt  here  of  the  intent 
of  the  testator,  that  if  her  daughter  had  a  child  or  children, 
and  such  child  or  children  should  not  be  living  at  her  decease, 
the  estate  should  vest  in  Hatfield.  Any  other  construction 
would  be  an  absurdity. 

III.  The  word  or  is  never  changed  to  and,  and  vice  versa; 
except  to  carry  out  the  obvious  intent  of  the  testator.  The 
rule  is  well  settled  that  or  is  to  be  read  and,  and  and  is  to 
be  taken  for  or,  as  may  best  comport  with  the  intent  and 
meaning  of  the  grant  or  devise.     {Boome  v.  Phillips,  24 
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N.  T.  Rep.  470.  RooseveU  v.  Thurmany  1  John.  Ch.  220. 
Fond  V.  Berghj  10  Faigty  152.  Van  VecJUen  v.  Pearson^ 
5  id.  514) 

Jf.  ^o/e,  for  the  defendant.  I.  The  plaintiff  takes  no 
estate  under  the  will  of  Mary  Wood.  1.  If  the  limitation 
over  to  the  plaintiff  is  not  altogether  void  for  uncertainty, 
it  was  to  take  effect  only  in  case  Elizabeth  Ann  ^'shonld 
never  have  any  children/'  This  is  one  of  the  contingencies 
which  should  happen,  in  order  to  entitle  Hatfield  to  take. 
The  word  ^^or/'  as  here  used,  is  frequently  construed  as 
"and."  {Jarman  on  Wills^  444.)  2.  The  construction 
contended  for  by  the  plaintiff  is  in  derogation  of  the  estate 
of  the  heir  for  the  benefit  of  a  stranger.  Such  a  construc- 
tion is  not  favored,  nor  will  it  be  adopted  unless  the  intent  to 
exclude  or  limit  the  estate  of  the  heir  is  clear  and  manifest 
{Artson  v.    Artnon^  3  Denio^    458.     SJierry  v.   Lozier^ 

1  Bradf,  437, 450.)  And  if  an  executory  devise  or  contin- 
gent limitation  is  void  from  any  cause,  the  prior  devise  is 
absolute.  (1  Jarman  on  Wills^  783.  ChuTch  in  Brattle 
Square  v.  Chranty  3  Chray^  156,  157.    Jackson  v.  Noble^ 

2  Keeny  590.) 

II.  If,  however,  the  limitation  over  to  Hatfield  be  considered 
valid,  and  the  contingency  upon  which  it  was  to  take  effect 
to  have  occurred,  we  claim  that  the  defendant  has,  notwith- 
standing, a  life  estate  in  the  premises  in  question,  as  tenant 
by  the  curtesy.  An  immediate  estate  in  fee,  defeasible  on 
the  taking  effect  of  an  executory  limitation,  has  all  the  inci- 
dents of  an  estate  in  fee  simple  in  possession,  such  as  curtesy, 
dower,  &c.  the  devisee  having  the  inheritance  in  fee  subject 
to  a  possibility.  (Buckworth  v.  Thirkell,  3  Bos.  <t  P.  652, 
note  a.)  1.  The  proposition  established  in  the  above  cited  case 
is  correct  upoi)  principle,  (a.)  The  general  rule  is  that  where 
a  man  marries  a  woman  seised  at  any  time  during  coverture  of 
an  estate  of  inheritance  in  lands,  and  has  issue  by  her  born 
alive,  which  might  by  possibility  inherit  such  estate  as  heir 
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to  her^  the  huBband  shall,  after  her  death,  hold  the  lands  for 
his  life  as  tenant  by  the  curtesy.  (4  Kent* a  Com,  27.)  (6.)  A 
contingent  limitation  (whether  in  the  nature  of  an  executory 
devise  or  otherwise)  stands  upon  a  different  footing  from  an 
estate  upon  condition.  An  estate  upon  condition  is  where  a 
vested  right  is  left  in  the  grantor,  which  is  by  its  nature  re- 
served to  him  or  his  heirs ;  and  upon  the  happening  of  the 
condition  the  old  paramount  title  is  re-assumed.  Where 
there  is  a  contingent  limitation,  on  the  other  hand,  the  whole 
interest  passes  from  the  grantor  at  once,  and  the  happening 
of  the  contingency  merely  shifts  the  estate  from  one  person 
to  another.  A  grant  of  a  fee  upon  condition,  therefore,  ere* 
ates  an  estate  of  an  inferior  character,  leaving  the  right  or 
possibility  of  reverter  in  the  grantor ;  and  upon  the  happen- 
ing of  the  condition,  the  estate,  with  all  its  incidents 
ceases,  because  the  estate  is  avoided  ab  initio.  But  in  case 
of  an  estate  in  fee  determined  by  a  contingent  limitation, 
the  first  taker  having  had  a  fee  simple  absolute,  subject  only 
to  a  contingency,  the  incidents  of  a  fee  simple  are  not  de- 
feated by  the  happening  of  the  contingency.  (1  Hilliardon 
Real  Property,  80.  4  Kenfa  Com.  32,  33, 128.  Church  in 
Brattle  Square  v.  Grant,  3  Ghray,  148.)  (c.)  Another  state- 
ment of  the  principle  is,  that  where  the  wife  is  seised  of  an 
inheritance,  and  it  is  determined  either  by  the  death  of  her 
issue  or  by  any  event  subsequent  to  such  seisin  where  it  is 
not  avoided  ah  initio,  the  right  to  curtesy  is  not  defeated  by 
the  happening  of  such  event.  {Mr.  Roper,  in  2  Bright* a 
Husband  and  Wife,  462,  appendix.  And  in  case  of  ten- 
ancy  in  tail,  see  Fagne'a  case,  8  Co,,  67.)  (d.)  By  the  ancient 
common  law  no  estate  could  be  limited  over  after  a  limitation 
in  fee  simple,  and  in  such  case  the  estate  became  absolute  in 
the  first  taker.  The  rule  was  afterwards  relaxed  so  far  as  to 
render  such  gifts  valid  by  way  of  executory  device.  (4  Kent' a 
Com,  264.)  But  upon  the  terms  that  the  limitation  over 
should  not  impeach  the  title  of  husband  or  wife  of  the  former 
donee  to  the  curtesy  or  dower.    (3  Preston  on  A  bstracts,  375.) 
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2.  The  weight  of  authority  is  overwhelmingly  in  favor  of  the 
principle  established  in  Bitckworth  v.  ThirkeU,  That  case 
was  decided  by  Lord  Mansfield  in  1785^  and  though  it  has 
been  assailed  by  some  few  elementary  writere,  it  has  always 
been  followed  in  England,  and  must  be  conceded  to  be  the 
settled  law  there.  The  principal  writer  who  has  criticised 
Lord  Mansfield's  decision  is  Mr.  Park,  in  his  work  on  dower. 
His  views  are  cited  as  authority  for  a  decision  recently  ren-* 
dered  by  this  court  at  special  term,  in  which  the  learned 
judge  who  gave  the  decision  expressed  much  doubt,  but  ar- 
rived at  a  conclusion  adverse  to  the  doctrine  of  Buchtoorth 
V.  ThirkeU.  {See  Welter  v.  Wellery  28  Barb,  588.)  His 
attention  appears  to  have  been  called  to  the  decision  in 
Moody  V.  King,  and  the  other  authorities  hereafter  cited.  Mr. 
Park  himself,  however,  considered  Lord  Mansfield's  decision 
as  law,  till  it  should  be  reconsidered  and  overruled  by  some 
competent  jurisdiction,  and  closes  his  observations  on  the 
case  by  saying  that  his  remarks  can  have  no  other  influence 
than  as  they  tend  to  show  that  there  is  a  possibility  that 
that  decision  may  not  be  followed.  (Park  on  Dower^  186.) 
Mr.  Park's  work  was  published  in  1819.  In  1825  the  ques- 
tion came  before  the  court  of  common  pleas,  and  the  doctrine 
of  Buckworth  v.  ThirkeU  was  unanimously  re-a£Brmed. 
(Moody  V.  King^  2  Bing.  447.)  And  most  of  the  elementary 
writers  adopt  and  approve  these  decisions.  {Roper;  see 
2  Bright' 8  '^Husb,  and  Wife^  appendix^  465  ;  2  PoweU  on 
Devises  J  247;  3  Preston  on  Abstracts  j  373;  1  Jarman  on 
WiUsy  792 ;  1  HiUiard  on  Real  Property,  80 ;  1  Wash- 
burn on  Real  Property^  135.)  Cruise  in  his  Digest,  (title 
38,  cA.  17,  §§  27,  28,)  gives  the  case  of  Buckworth  v.  Thir- 
keU at  length,  without  disapproval.  Chancellor  Kent  says : 
^^The  cases  of  an  estate  tail,  determining  by  failure  of  issue, 
and  of  a  fee  determining  by  executory  devise,  or  springing 
use,  are  exceptions  to  the  general  rule  denying  curtesy  or 
dower  after  the  determination  of  the  principal  estate.'' 
(4  Kent's  Com,  33,  citing  Buckworth  v.  ThirkeU.)    The 
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supreme  court  of  Pennsylvania^  in  a  case  substantially  the 
same  as  this,  has  recently  (I860,)  after  full  discussion  and 
citation  of  authorities,  unanimously  sustained  the  doctrine 
of  Buck  worth  v.  Thirkelly  and  adjudged  the  husband  to  be 
entitled  to  his  curtesy}*  (Thornton's  I!xecut07'8  v.  KreppSy  ^ 
37  Penn.  Bep.  391.)     On  the  contrary,  we  have  been  able  to  ^^' 
find  no  adjudged  case  in  England  or  America  (except  Weller  v. 
Welhr,)  in  which  Lord  Mansfield's  decision  has  been  disap-  ^ 
proved,  and  it  is  respectfully  submitted  that  a  doctrine  so  long  ^  /y^ 
established,  and  so  well  settled,  ought  not  to  be  overturned,       ^/^m% 
even  if  the  court  should  be  of  the  opinion  that  the  rule  ought         X 
originally  to  have  been  otherwise.     No  principle  of  equity  is 
violated  in  following  the  old  decisions.     The  question  is  one 
to  which  the  rule  of  start  decisis  is  peculiarly  applicable. 

III.  We  have  assumed,  in  the  preceding  point,  that  the  right 
of  tenancy  by  the  curtesy  still  exists,  and  was  not  abolished 
by  the  married  women's  acts  of  1848  and  1849.  It  is  well 
settled,  that  where  the  wife  does  not  avail  herself  of  the  pro- 
visions of  those  acts,  and  convey  her  estate  during  her  life- 
time, her  husband  is  entitled  to  curtesy  in  the  same  cases  as 
before  those  statutes  were  enacted.  (Hurd  v.  Cass,  9  Barb. 
366.  Clark  v.  Clarh^  24  id,  581.  Lansing  v.  Oulicky  26 
How,  250.  Jaycox  v.  Collins,  Id,  496.  Beamish  v.  Hoyt, 
decided  in  April,  1864,  Oen,  Term  Superior  Court,  report" 
ed  in  N,  Y.  Transcript,  Sept.  23,  1864.  And  see  Bansom 
V.  Nichols,  22  N.  r.  Bep.  110.) 

By  the  Court,  J.  F.  Barnard,  J.  All  parts  of  a  will,  or 
other  instrument,  must  be  taken  together  in  ascertaining  its 
meaning,  and  no  part  rejected  if  the  whole  can  fairly  stand. 
(Sweet  V.  Chase,  2  Comst.  73.) 

A  devise  to  one  person  in  language  which  would  ordinarily 
convey  the  whole  estate,  and  a  subsequent  provision  that 
upon  a  contingent  event  the  estate  thus  given  shall  go  to  an- 
other person,  is  not  repugnant.  The  latter  clause  controls 
the  former^  and  the  general  words  of  conveyance  are  to  be 
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understood  in  a  qualified  and  not  in  an  absolute  sense.    (Nar- 
ris  V.  Beyea^  3  KernaUy  273.) 

Catharine  Sneden,  the  wife  of  the  defendant,  took  nothing 
more  than  a  life  estate,  and  the  plaintiff  takes  an  absolute  fee, 
->>  on  her  death*  Notwithstanding  thii^Tesult,  is  the  defendant 
,«!.>•*  entitled  to  a  tenancy  bj  the  curtesy  in  the  lands,  and  was  there 
♦  -^  seizin  of  the  wife  of  an  estate  of  inheritance  ?  It  is  claimed 
•**'  by  the  defendant  that  Buckworth  v.  Thirkelly  (3  Bos.  dtPul 
pT  W  652,  n.)  is  an  authority  in  his  favor,  on  this  point  I  do  not 
think  the  cases  quite  similar.  In  that  case  the  wife  had  an 
»  *  e.*5tate,  but  it  was  only  liable  to  be  defeated  in  case  she  died  be- 
fore arriving  at  the  age  of  twenty-one  years.  Bhe  died  before 
that  age,  and  the  husband  was  held  to  be  entitled  to  a  tenancy 
by  the  curtesy.  Here,  from  the  will  taken  together,  she  takes 
at  no  time  but  a  life  estate,  which  is  to  be  turned  into  a  fee 
only  by  her  having  a  child  living  at  her  death.  This  condition 
has  never  happened^  and  at  no  time  has  she  had  an  estate  of 
inheritance,  to  be  defeated  by  the  happening  of  a  subsequent 
condition,  as  in  the  case  of  Buckworth  v.  ThirkelL 

Besides,  the  case  of  WeUer  v.  WelleVj  (28  Barb.  589,)  con- 
flicts with  that  case.  It  is  there  decided  that  when  the  estate 
of  the  husband  is  determined  by  the  happening  of  an  event 
which  defeats  its  further  continuance,  the  estate  in  dower 
must  be  determined  with  it.  This  seems  much  more  reason- 
able and  just.  The  husband  takes  his  estate  of  tenancy  by 
the  curtesy  through  the  wife,  and  when  her  right  is  deter- 
mined his  should  also  be  determined.  There  is  no  estate 
from  which  his  tenancy  by  the  curtesy  can  attach. 
Judgment  for  the  plaintiff,  on  the  verdict,  with  costs. 

[KiROfl  Gbhsbal  Tbkx,  December  12, 1864.    Lott,  Hogeboom  and  /.  F.  Bar 
nardf  Justicee.] 
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In  construing  statates,  conrts  will  gire  effect  to  the  intention  of  t&e  legislao 
tare,  if  the  words  are  not  repugnant  to  such  construction. 

Since  the  act  of  April  16, 1860,  "  for  the  protection  of  boarding  house  keep- 
ers," the  keeper  of  a  boarding  house  has  a  lien  for  board,  upon  goods 
brought  upon  the  premises  by  a  boarder,  to  fUrnish  his  room,  although 
they  in  fact  do  not  belong  to  the  boarder,  but  to  a. stranger. 

It  was  the  intention  of  the  legislature,  by  that  act,  to  give  boarding  house 
keepers  the  same  lieD,  in  respect,  to  the  effects  of  their  boarders,  as  the 
common  law  gave  to  innkeepers,  as  to  the  goods  of  their  guests. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn. 
The  action  was  brought  to  recover  the  possession  of  per- 
sonal property,  consisting  of  bed  room  furniture,  books,  &c. 
In  his  answer  the  defendant  denied  that  he  ever  became  pos- 
sessed of  or  detained  from  the  plaintiff  any  of  the  articles 
mentioned  in  the  complaint,  except  certain  articles  specified  in 
the  answer.  And  as  to  the  other  articles,  he  denied  that  the 
plaintiff  ever  demanded  the  same  from  him,  or  that  he  refused 
to  permit  her  to  take  them,  or  any  of  them.  And  as  to  the 
articles  enumerated,  he  alleged  that  the  same  were  brought, 
together  with  other  articles  mentioned  in  the  complaint,  to  his 
house  by  one  Douglass  Jones,  a  son  of  the  plaintiff,  who  was 
a  boarder  in  the  boarding  house  of  the  defendant ;  that  said 
Douglass  Jones  became  indebted  to  the  defendant  for  the 
board  of  himself  and  his  wife,  in  the  sum  of  $42 ;  that  the 
said  Douglass  Jones  claimed  to  be  the  owner  of  all  the  prop- 
erty in  the  complaint  mentioned,  and  had  the  same  in  his 
possession  with  the  knowledge  and  consent  of  the  plaintiff, 
and  obtained  credit  thereon  from  the  defendant.  That  the 
defendant  claimed  to  have  a  lien  thereon  for  such  indebted- 
ness, whereupon  the  plaintiff  claimed  to  be  the  owner  of  such 
property.  And  that  thereupon  it  was,  in  consideration  of 
the  matters  aforesaid,  agreed  in  writing  by  and  between  the 
plaintiff  and  defendant,  that  the  defendant  should  hold 
siieh  articles  as  are  described  in  the  answer,  as  security  for 
such  indebtedness,  and  might  after  the  expiration  of  four 
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months,  if  such  indebtedness  was  not  sooner  satisfied^  sell 
the  same  and  satisfy  such  indebtedness  out  of  the  proceeds 
of  such  sale,  returning  the  surplus,  if  any,  to  the  plaintiff. 

The  cause  was  tried  before  the  city  judge  without  a  jury ; 
and  the  judge  found  the  following  facts :  That  shortly  before 
the  commencement  of  this  action  and  prior  to  January  4, 
1864,  the  defendant  was  possessed  of  the  goods  and  chattels 
mentioned  and  described  in  the  complaint,  which  goods  and 
chattels  were  the  property  of  the  plaintiff,  and  are  of  the 
value  of  $75,  and  which  goods  and  chattels  the  plaintiff, 
while  the  defendant  so  had  possession  thereof,  and  before  the 
said  4th  of  January,  1864,  duly  demanded  of  the  defendant  to 
deliver  to  her,  which  demand  the  defendant  refused  to  com- 
ply with,  and  refused  to  deliver  the  same  except  as  to  such 
portion  of  such  goods  and  chattels  as  are  not  enumerated  in 
the  writing  or  agreement  hereinafter  set  forth.  That  while 
the  defendant  was  so  possessed  of  said  goods  and  chattels, 
and  on  or  about  said  4th  day  of  January,  1864,  the  plaintiff 
and  defendant  executed  and  signed  a  writiug  or  agreement 
in  the  following  words  and  figures,  to  wit:  "It  is  agreed 
between  Buth  Jones,  of  the  city  of  Brooklyn  and  John 
Morrill  of  the  same  place,  that  he  shall  retain  in  his , posses- 
sion certain  articles  that  he  now  holds  for  the  board  of  Doug- 
lass Jones  and  his  wife,  which  amount  is  forty-two  dollars,  be- 
sides the  costs  in  this  case.  The  following  goods  are  to  be 
retained :  One  bureau,  &c.  [enumerating  the  articles.]  It  is 
hereby  further  agreed  by  Mrs.  Jones,  that  John  Morrill  shall 
retain  full  and  peaceable  possession  of  the  above  named  goods 
for  the  term  of  four  months  from  the  date  of  this  agreement ; 
that  if  the  above  named  sum  be  paid  by  that  date,  said 
Morrill  is  to  deliver  back  to  Mrs.  Jones  all  the  above  named 
articles ;  if  not,  then  the  said  Morrill  shall  have  the  goods 
sold  at  public  auction,  and  retain  from  the  proceeds  thereof 
the  amount  of  his  claim,  together  with  costfi  of  the  sale  and 
of  the  drawing  of  this  agreement,  and  return  the  overplus 
to  Mrs.  Jones.    Dated  January  4,  1864.     (Signed)  Bath 


*' 


KINGS— DECEMBER,  1864.  Q25 


Jones  v.  Morrill. 


Jones^  John  Morrill."  That  no  consideration  was  paid  to  or 
received  by  the  plain tifif  for  sach  writing  or  agreement;  that 
the  articles  enumerated  in  said  writing  or  agreement,  are  a 
portion  of  the  same  articles  and  chattels  specified  in  the 
complaint^  and  are  of  the  value  of  $60.  That  aff er  said  4th 
day  of  January,  1864,  and  after  the  execution  of  said 
writing  or  agreement,  and  before  the  commencement  of  this 
action,  the  plaintiff  duly  demanded  of  the  defendant  to  de- 
liver to  her  the  goods  and  chattels  mentioned  and  described 
in  said  writing  or  agreement,  and  at  the  same  time  repudiated 
and  attempted  to  cancel  said  writing  or  agreement,  which 
demand  the  defendant  refused  to  comply  with,  and  refused 
to  deliver  the  same  to  the  plaintiff.  That  the  said  goods 
and  chattels  were,  about  the  first  day  of  November,  1863, 
taken  by  Douglass  Jones,  a  son  of  the  plaintiff,  to  the  board- 
ing house  of  the  defendant.  That  said  D.  Jones  at  that 
time  became  a  boarder  in  such  house,  and  claimed  to  be  the 
owner  of  them,  and  used  them  as  his  own.  That  the  plain- 
tiff immediately  after  the  goods  were  taken  to  the  defendant's 
house,  had  knowledge  that  they  were  so  taken  and  used  by 
her  son.  That  such  taking  was  without  her  knowledge  or 
consent ;  that  she  objected  to  the.  same,  and  disagreed  with 
her  son  about  it,  when  she  discovered  the  fact.  That  the 
said  D.  Jones  became  indebted  to  the  defendant  for  board, 
and  the  defendant  claimed  to  hold  said  goods  therefor,  and 
to  have  a  lien  on  the  same.  That  the  plaintiff  thereupon  first 
asserted  to  the  defendant  her  claim  thereto.  That  the  said 
agreement  or  writing  was  thereupon  executed  between  the 
parties. 

The  judge  found  as  conclusion^  of  law:  1.  That  such 
writing  or  agreement  was  without  any  consideration,  and  was 
void  for  want  of  consideration,  and  was  operative  only  as  a 
license  to  the  defendant  to  retain  the  property  therein  de- 
scribed, and  as  such,  destroyed  the  effect  of  the  previous 
demand,  and  rendered  a  new  or  second  demand  necessary. 

2.  That  the  plaintiff  on  making  the  new  or  second  demand 
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as  proved,  was  entitled  to  the  delivery  to  her  by  the  defend- 
ant of  the  goods  and  chattels  specified  in  such  writing  or 
agreement. 

3.  That  the  plaintiff  was  entitled  to  judgment  for  the 
delivery  to*her  by  the  defendant,  and  for  the  possession,  of 
the  articles  described  in  the  writing  or  agreement  aforesaid, 
the  value  of  which  was  determined  to  be  $60. 

The  defendant  appealed  from  the  judgment. 

J.  L,  Campbell  J  for  the  appellant. 

Geo  H.  Fishery  for  the  respondent. 

By  the  Court,  J.  F.  Barnard,  J.  By  the  act  of  the  legis- 
lature passed  in  1860,  '^for  the  protection  of  boarding  house- 
keepers" {8e88.  Laws  of  1860,  ch.  446,)  it  is  enacted :  "The 
keeper  of  a  boarding  house  shall  have  the  same  lien  upon, 
and  right  to  detain,  the  baggage  and  effects  of  any  boarder, 
for  the  amount  which  may  be  due  for  board  by  such  boarder, 
to  the  same  extent  and  in  the  same  manner,  as  innkeepers 
have  such  lien  and  such  right  of  detention."  The  right  of 
lien  of  the  keeper  of  an  inn  is  settled  at  common  law,  and  is 
based  upon  sound  reasons.  He  was  compelled  to  receive  the 
guest,  and  to  pay  for  all  property  lost  or  stolen  while  the 
guest  remained,  and  nothing  excused  him  from  this  liability 
but  the  act  of  God,  or  the  public  enemy.  On  account  of  this 
extraordinary  liability,  the  law  gave  the  innkeeper  a  lien 
upon  the  goods  of  his  guest,  for  the  satisfaction  of  his  rea^ 
sonable  charges.  This  lien  extended  to  property  brought  by 
the  guest  and  not  owned  by  him.  If  A.  injuriously  take 
away  the  horse  of  B.  and  put  him  into  an  inn  to  be  kept, 
and  B.  come  and  demand  him,  he  shall  noi  have  him  until 
he  hath  satisfied  the  innkeeper  for  his  meat.  (Bacon's  Abr. 
Inns  and  Innkeepers,  tit,  JO.)  "  And  that  is  good  law  to  this 
day,  if  the  innkeeper  have  no  notice  of  the  wrong,  and  act 
honestly."     (Connell  v.  Cooke,  3  Hill,  485.)    If  the  defend- 
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ant  had  been  an  innkeeper,  therefore,  he  would  have  been 
entitled  to  a  lien  on  these  goods  in  question,  as  against  his 
guest ;  although  they  in  fact  did  not  belong  to  the  guest  but 
to  a  stranger. 

In  construing  statutes,  courts  will  give  effect  to  the  in- 
tention of  the  legislature,  if  the  words  are  not  repugnant  to 
such  construction.  This  is  a  remedial  statute.  It  is  for 
"The  relief  of  boarding  house  keepers."  Innkeepers  have 
no  lien  upon  the  property  of  a  regular  boarder.  To  restrict 
this  statute  so  as  to  give  only  sueh  lien  as  innkeepers  have 
against  boarders  is  to  destroy  it.  They  have  none.  The 
legislature  intended  to  say,'  and  I  think  have  plainly  said, 
that  such  a  lien  as  the  common  law  gives  to  innkeepers,  as 
to  their  guests'  goods,  was  to  be  given  by  legislative  action 
to  boarding  house  keepers,  as  to  the  effects  of  their  boarders. 

The  defendant  has  a  lien  upon  the  goods  in  question.  They 
were  brought  by  the  boarder  upon  his  premises  to  furnish 
his  room,  and  the  defendant  was  the  boarding  lionse  keeper. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[Knras  Gbxbral  Tbbm,  December  12,  1864.  Lait,  Serugham  and  /.  F. 
Bamardt  Justices.] 


King  and  Ross  vs.  The  City  of  Brooklyn. 

The  legislature,  by  an  act  passed  April  17, 1861,  provided  for  the  widening 
of  Fourth  avenue,  in  the  city  of  Brooklyn,  and  appointed  a  board  of  com- 
missioners with  power  to  open  and  work  the  same;  and  until  the  work 
was  completed,  all  power  over  the  avenue  was  taken  from  the  common 
council,  and  given  to  the  commissioners.  The  city  was  directed  to  issue 
its  bonds  to  a  certain  amount,  and  pay  the  money  realized  therefrom  to  the 
city  treasurer,  and  the  same  was  to  be  kept  separate  and  paid  out  upon 
the  order  of  the  commissioners,  only,  and  to  be  used  for  no  other  purpose. 
The  act  did  not  provide  that  the  corporation  of  Brooklyn  should  accept 
of,  or  assent  to,  it.  The  commissioners  named  in  the  act  contracted,  in 
thdr  own  names,  with  K.  and  B.  for  certain  work  to  be  done  upon  the 
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ftTeniie,  by  K.  anfl  B.  at  stipulated  prices,  which  work  was  performed,  by 
the  latter.  In  1862,  the  legislature  enacted  a  new  charter  for  the  city  of 
Brooklyn,  by  which  there  wis  created  a  board  of  contracts,  which  board, 
only,  could  bind  the  city  by  contract,  except  in  certain  specified  cases. 

HM,  1.  That  the  arenne  commissioners  were  not,  by  operation  of  law,  the 
agents  of  the  city. 

2.  That  if  the  city  was  liable  to  K.  and  B.  upon  the  contract,  it  washable  to 
pay  as  directed  by  the  statute,  from  the  fund,  and  in  the  precise  manner, 
therein  prescribed,  and  solely  by  force  of  the  legislative  power  of  taxation. 

8.  That  the  fund  raised  under  the  act  of  1861,  was  the  only  fund  with  refer- 
ence to  which  K.  and  B.  contracted  with  the  commissioners ;  and  that  they 
could  be  paid  in  no  other  way  tl^n  under  and  by  virtue  of  the  act. 

4.  That  the  new  charter  of  Brooklyn  did  not  repeal  the  act  of  1861,  appoint- 
ing the  Fourth  avenue  commissioners. 

6.  That  an  action  would  not  lie  against  the  city,  by  E.  and  B.  upon  the  con* 
tract,  until  the  fund  should  hare  been  raised  by  the  sale  of  the  city  bonds, 
and  the  proceeds  paid  to  the  city  treasurer,  and  the  avenue  commissioners 
had  given  their  orders  on  the  treasurer,  in  favor  of  K.  and  B. 

6.  That  K.  and  B.  must  first  produce  the  orders,  from  the  commissioners  ; 
and  if  an  order  was  unjustly  refused,  the  remedy  was  by  mandamus. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
entered  upen  the  report  of  i  referee.  The  plaintiffs  al- 
leged, in  their  complaint,  that  in  and  by  an  act  of  the  legis- 
lature of  this  state,  passed  April  17,  1861,  entitled  ^^  An  act 
to  amend  an  act  entitled  an  act  to  provide  for  the  widening 
of  Fourth  avenue  in  the  city  of  Brooklyn,  and  to  establish  a 
public  drive  and  promenade  on  said  avenue,  passed  April  12, 
1860,"  Henry  A.  Kent  and  four  other  persons  were  appointed 
commissioners  to  lay  out  and  regulate  sai(^  Fourth  avenue  as 
a  drive  and  public  promenade,  and  invested  as  a  board  of 
commissioners,  with  all  necessary  powers  for  the  performance 
of  the  duties  thereby  imposed  on  them,  and  for  the  making 
and  carrying  out  of  such  improvement  upon  a  plan  to  be 
adopted  by  them.  That  the  payment  of  the  expenses  to  be 
incurred  by  the  said  commissioners  was  by  such  act  provided 
to  be  paid  out  of  the  treasury  of  the  city  of  Brooklyn,  upon 
the  order  of  the  said  commissioners,  from  time  to  time.  That 
on  the  31st  day  of  July,  1862,  the  said  commissioners,  oni 
the  one  part,  and  the  plaintiff  George  E.  King,  together  with 
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one  Hamilton  B.  Bradshaw^  of  the  other  part,  entered  into 
an  agreement  whereby  it  was  provided  that  said  King  and 
Bradshaw  ehoald  do  certain  work,  or  so  much  thereof  as  said 
board  might  direct,  towards  regulating  and  grading  the  said 
avenue,  in  a  certain  manner,  under  the  direction,  control  and 
supervision  of  the  said  board  and  their  engineer ;  that  such 
work,  or  any  part  thereof,  should  be  prosecuted,  carried  on, 
or  suspepded  as  said  commissioners  or  their  engineer  should, 
from  time  to  time  direct ;  and  that  the  same  should  be  com- 
pleted within  six  months  from  its  date.  The  price  to  be 
paid  for  the  several  kinds  of  work  was  specified  in  the  con- 
tract, and  in  the  complaint.  That  it  was  further  provided 
that  the  contractors  should  be,  monthly,  upon  the  certificate 
of  said  board  of  the  work  done  by  them,  to  be  made  by  the 
engineer  of  the  said  board,  entitled  to  receive  seventy  per 
cent  of  the  price  of  the  work  done  by  them,  to  be  paid  in 
cash  by  the  drafts  of  said  board  upon  the  comptroller  of  the 
city  of  Brooklyn.  That  said  Bradshaw  assigned  and  releas- 
ed all  his  interest  in  said  contract  to  the  plaintiff  King,  and 
had  no  interest  therein,  or  in  the  moneys  due  thereunder. 
That  on  the  3d  day  of  February,  1863,  the  plaintiff  George 
E.  King,  and  said  Bradshaw,  for  the  purpose  of  securing  the 
payment  of  the  sum  of  $3000,  with  interest  from  the  3d  day 
of  February,  1863,  executed  and  delivered  to  the  plaintiff 
Beuben  Boss,  jr.  a  certain  instrument  in  writing,  whereby  it 
was  provided  that  the  said  Boss  should  receive  from  the 
commissioners  payment  of  such  sum,  with  such  interest,  out 
of  the  moneys  to  be  received  under  such  contract  on  account 
of  any  work  to  be  performed  thereunder.  That  the  plaintiff 
King,  and  said  Bradshaw,  had  done  and  performed  a  large 
amount  of  work  provided  to  be  done  under  said  contract,  to 
the  value  as  provided  thereby  of  $60,000,  but  had  only  re- 
ceived, in  all,  the  sum  of  ||22,300  therefor.  That  King  had 
demanded,  on  behalf  of  the  plaintiffs,  according  to  said  con- 
tract, from  said  commissioners,  sundry  sums  of  money,  pay- 
able from  them  according  to  said  contract,  and  according  to 
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the  certificate  of  the  engineer  of  the  said  board^  showing  the 
work  so  done ;  and  that  particularly,  on  the  1st  day  of  Octo- 
ber, instant,  he  so  demanded  from  said  commissioners  a  sum 
of  about  $3537.19,  then  and  there  payable  to  him,  under 
said  contract,  as  stipulated  by  said  contract,  upon  the  certifi* 
cate  of  the  then  said  engineer.  Yet  the  said  commissioners 
refused  to  pay  the  sums  so  demanded,  and  each  and  every  of 
them,  and  have  not  paid  the  same  or  any  part  thereof.  The 
plaintiffs  alleged  that  King,  on  their  behalf,  had  since  de- 
manded the  said  sum  of  $3537.19  from  the  comptroller  of 
the  city  of  Brooklyn,  who  also  refused  to  pay  the  same,  or 
any  part  thereof.  And  that  he  had  since  further  so  demand- 
ed from  said  board  of  commissioners,  and  also  from  said  city, 
full  payoAent  for  the  work  done  under  said  contract,  and  that 
payment  thereof  had  been  refused  by  them  and  each  of  them. 
The  plaintiffs  claimed  that  there  was  due  and  payable  there- 
for the  sum  of  $37,000,  by  reason  of  the  matters  aforesaid. 
And  they  asked  judgment  for  that  sum  with  interest,  and 
costs. 

The  defendant  by  its  answer  admitted  that,  by  virtue  of 
the  act  in  the  complaint  mentioned,  the  commissioners  there- 
in named  were  appointed,  and  that  a  contract  to  furnish 
work  and  materials  was  made  between  said  commissioners, 
of  the  one  part,  and  Hamilton  B.  Bradshaw  and  the  plain- 
tiff King,  of  the  other  part,  a  copy  of  which  was  annexed. 
The  defendant  denied  each  and  every  other  allegation  in  the 
complaint.  And  for  a  further  and  separate  defense  the  defend- 
ant averred  that  prior  to  the  alleged  breach  by  the  defendant 
of  the  said  contract,  the  said  Bradshaw  and  King  had  violated 
the  same  in  that  they  had  not  completed  the  work,  in  accord- 
ance with  said  contract,  within  six  months  from  the  date 
thereof;  and  also  in  that  the  said  Bradshaw  and  King  did 
not  give  their  personal  attention  constantly  to  the  prosecution 
of  said  work,  nor  keep  the  same  under  their  own  control ; 
and  also  in  that  large  portions  of  said  work  were  not  done  con- 
formably to  the  terms  of  said  contract     And  for  a  further  and 
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separate  defense  the  defendant  averred  that  the  said  contract- 
ors abandoned  the  contract ;  and  that  in  pursuance  of  said 
contract  the  said  commissioners  employed  another  person  to 
complete  the  work  described  therein ;  and  that  the  additional 
expense  of  completing  the  work^  over  and  above  what  the 
contractors  would  have  been  entitled  tS  if  they  had  completed 
the  same,  would  exceed  the  amount  alleged  to  be  due  to  the 
plaintiffs. 

The  principal  questions  on  the  trial  before  the  referee  were 
raised  by  a  motion  for  a  nonsuit,  on  the  grounds :  Ist.  That 
the  action  would  not  be  against  the  city.  2d.  That  the 
contract  had  not  been  broken  by  the  commissioners,  because, 
(1,)  the  contract  did  not  bind  the  city  to  pay  seventy  per 
cent  of  the  estimates  monthly,  as  demanded  by  the  contract- 
ors ;  (2,)  the  contractors  did  not  comply  with  theconditions 
precedent  to  obtaining  the  advance.  3d.  That  the  contract- 
ors had  broken  the  contract ;  (1,)  by  one  contractor  assign- 
ing or  relinquishing  the  contract  to  the  other ;  (2,)  by  not 
performing  in  time ;  (3,)  by  abandoning  the  work ;  (4,)  by 
not  using  fascines  in  an  embankment.  The  referee  over- 
ruled the  motion  for  a  nonsuit.  He  afterwards  reported  in 
favor  of  the  plaintiffs,  finding  the  facts  specially,  and  among 
others  that  the  contractors  had  performed  the  contract  except 
as  to  time,  and  in  that  respect  they  were  prevented  by  the  delay 
of  one  Holahan,  who  had  a  separate  contract  with  the  city 
of  Brooklyn  to  grade  a  portion  of  the  avenue.  And  he  found 
as  conclusion  of  law,  that  the  Fourth  avenue  commissioners 
were  the  duly  constituted  agents  of  the  defendant,  and  in  that 
capacity  entered  into  the  contract,  and  that  by  the  terms  of 
the  contract  the  defendant  was  bound  to  advance  monthly 
upon  the  certificate  of  the  engineer  seventy  per  cent  of  the 
amount  of  work  done  ;  that  the  said  commissioners  were  not 
authorized  to  retain  any  sum  by  reason  of  the  non-perform- 
ance of  the  contract  within  the  specified  time,  because.  Hola- 
han's  work  was  not  completed  so  that  King  and  Bradshaw 
could  complete  their  contract  within  the  time  fixed,  and  be- 
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caase  the  acte  of  the  commisBioDers  operated  as  an  extension 
of  the  time.  Also^  that  the  refusal  of  the  commission- 
ers to  pay  to  the  plaintiffs^  on  the  1st  of  October^  1863, 
an  amount  certified  by  the  engineer  as  due  to  them,  was  such 
a  breach  of  the  contract  as  entitled  them  to  terminate  the 
contract  on  their  paH,  and  to  recover  the  value  of  all 
work  done  and  materials  furnished  thereunder  up  to  said  Ist 
day  of  October,  1863.  And  he  further  found  as  a  conclusion 
of  law,  that  the  plaintiff  King  was  entitled  to  judgment  in 
his  favor,  against  the  defendants,  for  the  sum  of  $22,296.94, 
with  interest,  amounting  in  the  aggregate  to  $23,445.80; 
and  that  the  plaintiff  Koss  was  entitled,  out  of  said  last 
named  amount,  to  be  preferred  to  the  extent  of  $3000,  and 
interest.    Judgment  was  entered  accordingly^ 

J.  W,  CHlherty  for  the  appellant. 

Job.  L.  CampbeUy  for  the  respondent. 

By  the  Courts  J.  F.  Babnabd,  J.  Is  the  city  of  Brook- 
lyn liable  on  the  contract  under  which  this  judgment  was 
obtained  ?  The  contract  was  not  made  by  the  municipal 
authorities*  It  was  not  made  by  any  person  appointed  by 
the  city,  or  at  their  request,  or  with  their  assent 

The  legislature,  by  law,  widened  the  Fourth  avenue  in  the 
city  of  Brooklyn^  and  appointed  a  board  of  commissionerB, 
with  power  to  open  and  work  the  same,  and  until  the  same 
was  completed  all  power  over  the  avenue  was  taken  from  the 
common  council  and  given  to  the  commissioners.  They  may 
expend  $300,000,  and  no  more,  which  is  to  be  realized  from 
the  sale  of  bonds  of  the  city  payable  $10,000  in  each  successive 
year ;  this  fund  to  be  kept  separate,  and  applied  to  no  other  pur- 
pose. The  legislative  act  did  not  provide  that  the  corporation 
of  Brooklyn  should  accept  or  assent  to  it.  These  commission- 
ers, under  this  act,  have  contracted  with  the  plaintiff  in  their 
own  names,  and  not  in  behalf  of  the  city.    By  the  act  of 
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the  legislature  the  city  could  not  pay  for  the  work  except 
"upon  the  order  of  said  board  of  cominissioDers."  {Seaa. 
Latva  1861,  ^.-684)  In  1862,  {Bess.  Laws  1862,  p.  182, 
ch,  63,)  the  legislature  enacted  a  new  charter  for  the  city  of 
Brooklyn,  wherein  there  was  created  a  board  of  contracts, 
which  only  could  bind  the  city  by  contVact,  except  in  a  few 
specified  exceptions  which  do  not  reach  this  contract. 

These  facts  present  three  questions. 

1st.  Are  these  Fourth  avenue  commissioners  by  operation 
of  law  agents  of  the  city  ? 

2d.  Does  the  new  charter  supersede  the  commissioners' 
power  to  contract  ?  and 

3d.  Does  an  action  lie  against  the  city  until  the  commis- 
sioners shall  have  given  their  orders  on  the  city  treasurer,  and 
that  after  the  bonds  shall  have  been  sold  and  the  proceeds 
paid  to  such  treasurer  ? 

The  cases  relied  on  to  establish  affirmatively  the  first  pro- 
posed question  arise  under  the  act  to  provide  water  for  the 
city  of  New  York.  Before  considering  the  cases  it  will  be 
proper  to  examine  the  difference  between  that  law  and  the 
law  appointing  these  commissioners. 

The  New  York  law,  after  providing  for  estimates  under  it 
for  proposed  objects  to  be  secured  by  it,  required  the  submis- 
sion of  them  to  the  corporate  authorities  of  New  York,  and 
they  could  accept  or  r^'ect  If  they  authorized  the  commis- 
sioners to  go  on,  they  were  to  authorize  them  to  draw  on  the 
city  treasury  for  the  money  required.  The  objects  of  the 
Croton  aqueduct  law  were  partly  for  the  private  benefit  of 
New  York,  and  the  lands  to  be  taken  reached  far  beyond  the 
city  limits.  The  first  case  cited,  (Appleton  v.  Water  Com- 
missionerSy  2  Hill,  432,)  arose  on  demurrer.  The  defendants 
were  sued  as  a  corporation,  and  the  defendants  demurred,  and 
had  judgment  because  they  were  not  a  corporation.  The 
case  of  Bailey  v.  The  Mayor  dtc,  (3  Hill,  531,)  was  an 
action  for  negligence.  The  point  being  taken  that  the  water 
commissioners,  not  being  appointed  by  the  city  but  by  the 
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governor  and  senate,  and  the  negligence  charged  being  the 
negligence  of  the  employees  of  the  commissioners,  the  city 
vfSLS  not  liable.  It  was  decided  that  the  city  was  liable. 
The  reasons  for  the  liability  are  thus  stated  by  Judge  Nelson : 
'^  By  accepting  the  charter  the  defendants  thereby  adopted 
the  commissioners  as  their  own  agents  to  carry  on  the  work. 
The  acceptance  was  entirely  voluntary ;  for  the  state  could 
not  enforce  the  grant  upon  the  defendants,  against  their  vrill. 
This  would  be  so  on  general  principles,  (AngeU  &  Ame^  on 
Corp,  46,  and  cases  there  cited;)  but  here  the  charter  itself 
left  it  optional  with  the  common  council  to  accept  or  not/' 
This  case  was  affirmed  in  the  court  of  errors,  (2  Denio^  433,) 
Senator  Barlow,  only,  taking  the  broad  ground  that  the  com- 
missioners were,  by  operation  of  law,  the  agents  of  the  de- 
fendant. 

It  is  assumed  that  the  water  commissioners  were  the 
defendants'  agents,  upon  the  authority  of  Bailey  v.  The 
Mayor  dtc,^  in  the  case  of  Clark  v.  The  Mayor  dtc.  (3  Barb. 
S.  C  B.  288,)  and  that  '^it  was  [the  contract]  subsequently 
recognized  and  adopted  by  the  defendant." 

I  think  these  cases  fall  short  of  establishing  the  agency  of 
the  Fourth  avenue  commissioners  for  the  defendant  in  this 
case.  The  defendant  has  ratified  nothing — has  assented  to 
nothing.  If  the  city  of  Brooklyn  is  liable,  it  is  liable  to 
pay  as  directed  by  the  legislative  act,  from  the  fund,  and  in 
the  precise  manner,  therein  prescribed,  and  solely  by  force 
of  the  legislative  power  of  taxation. 

Does  the  act  of  1862  repeal  the  act  appointing  the  Fourth 
avenue  commissioners  ?  General  legislation  does  not  apply 
to  specific  acts.  This  act  in  relation  to  the  Fourth  avenue 
is  complete  in  itself.  There  is  established  by  it  a  dominion 
over  a  certain  portion  of  the  city  of  Brooklyn,  and  the  com- 
missioners are  substituted  in  the  place  of  the  defendant,  with 
certain  powers.  The  necessary  funds  are  provided  for,  and 
it  could  not  have  been  intended,  by  a  general  amendment  to 
the  charter,  to  afiect  this  independent  jurisdiction. 
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Does  an  action  lie  against  the  city  for  work  done  nnder  a 
contract  with  the  commissioners  ?  I  think  not.  The  city 
is  commanded  to  issue  bonds  to  a  certain  amount^  and  pay 
the  money  to  the  city' treasurer^  which  is  to  be  paid  out  under 
the  order  of  the  commissioners  only,  and  to  be  used  for  no 
other  purpose ;  and  for  the  payment  of  the  bonds,  a  certain 
portion  of  the  city,  only,  is  taxed  by  the  act. 

If  the  city  of  Brooklyn  does  what  the  act  imposes  upon  it 
surely  it  is  all  that  is  to  be  required  of  it.  Payment  from  this 
fund  can  be  made  but  in  one  way,  and  that  way  has  not  been 
followed.  There  has  been  no  order.  This  particular  fund 
is  the  only  fund  with  reference  to  which  the  plaintiff  con- 
tracted with  the  commissioners,  and  he  can  be  paid  in  no 
other  way  than  under  and  by  the  act  under  which  he  con- 
tracted. '(Baker  v.  The  City  of  Utica,  19  N.  T.  Rep.  326.) 
The  plaintiff  must  first  produce  the  orders,  and  if  an  order 
is* unjustly  refused  there  is  a  perfect  remedy  by  mandamus. 
The  commissioners  must  make  return  of  the  facts  upon  which 
they  refuse  to  grant  certificates,  aad  issue  can  be  taken  upon 
such  return ;  and  judgment  would  pass  against  them  if  the 
plaintiff  succeeded  upon  the  issue  that  a  certificate  or  order 
be  delivered  to  the  plaintiff  for  such  sum  as  should  be  found 
his  right,  upon  the  trial. 

That  is  the  only  course,  to  protect  the  defendant.  I  think 
the  judgment  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[KijroB  Gbnbbal  Tbrm,  December  12, 1864.    ^roim,  LoUf  Serughatn  and 
/.  F.  Barnard^  Justices.] 


636  OASES  IN  THE  SUPREME  COURT. 


Havens  t;^.  Shebmak. 

Where  an  administrator,  who  was  at  the'  same  time  the  general  guardian  of 
»the  infant  heirs  of  his  intestate,  applied,  in  his  character  as  administrator, 
to  the  surrogate,  for  leave  to  sell  the  real  estate  of  the  deceased,  to  pay 
debts,  and  thereupon  the  'surrogate  proceeded,  without  appointing  anj 
guardian  for  the  infants,  to  make  an  order  for  all  persons  interested  in  tbe 
estate  to  show  cause,  within  four  weeks,  why  the  application  should  not 
be  granted,  and  subsequently,  without  any  appearance  of  the  infants, 
made  an  order  of  sale,  and  confirmed  the  sale  made  by  the  administrator ; 
Sddihat  the  surrogate  did  not  obtain  jurisdiction  of  athe  subject  matter 
and  of  the  persons  of  the  infants ;  and  that  the  proceedings  and  sale  were 
void. 

Bsidf  alfOf  that  the  surrogate  could  not  shorton  the  time  mentioned  in  tbe 
statute,  for  showing  cause,  without  losing  jurisdiction.  That  this  was  oot 
itk  irregularity,  and  therefore  was  i)Dt  cured  by  the  act  of  March  28, 1850, 
"  for  the  protection  of  purchasers  of  real  estate  upon  sales  made  by  order 
of  surrogates."    {Laws  of  1850,  eh.  82.) 

APPEAL  from  a  judgment  ordered  at  the'  circuit,  on  a 
trial  before  the  court  without  a  jury.  The  action  urns 
ejectment,  brought  by  the  plaintifiF  as  one  of  the  heirs  at 
law  of  Sylvanus  B.  Haveps,  deceased,  to  recover  the  undi- 
vided half  of  certain  premises  situate  in  the  county  of  Suffolk. 
The  defendant  claimed  title  to  the  premises  under  proceed* 
ings  had  before  the  surrogate,  upon  the  application  of  Caleb 
S.  Loper,  the  administrator  of  the  deceased,  for  an  order  to 
sell  the  real  estate  of  the  deceased  to  pay  debts.  On  the  trial 
the  plaintiff  introduced  in  evidence  a  deed  from  Mai  thy  6. 
Cartwright  and  Hannah  his  wife,  to  Sylvanus  B.  Havens, 
dated  June  6,  1846,  embracing  the  land  in  dispute,  for  tbe 
consideration  of  $460.  It  was  admitted  that  Sylvanus  B. 
Havens  died  in  possession  of  this  property  in  1847,  leaving 
only  two  children,  the  plaintiff  and  Nathaniel  M.  Havens, 
bis  heirs  at  law,  and  that  the  defendant  is  in  possession  of 
the  premises  described  in  his  answer.  The  plaintiff  waived 
her  claim  for  mesne  profits,  and  rested.  The  defendant  gave 
in  evidence  letters  of  guardianship  issued  by  the  surrogate 
of  Suffolk  county,  bearing  date  respectively  the  4th  qf  Jan- 
uary, 1848,  appointing  Caleb  S.  Loper  general  guardian,  &c. 
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of  Frances  M.  Havens^  the  plaintiff,  then  a  minor,  aged  five 
years,  on  the  first  day  of  September,  1847,  and  of  Nathan- 
iel M.  Havens,  then  a  minor,  aged  seven  months  on  the  22d 
day  of  December,  1847.  Also  letters  of  administration  of 
the  goods,  chattels,  and  credits,  &c.  of  Sylvanus  6.  Havens, 
deceased,  dated  January  17,  1848,  issued  by  the  surrogate  of 
said  county,  to  Caleb  S.  Loper,  the  general  guardian  ^f  the 
children  of  said  deceased.  Also,  the  proceedings  before  the  sur- 
rogate, relating  to  the  sale  of  the  real  estate  of  the  deceased, 
for  the  payment  of  his  debts,  from  the  files  of  the  surrogate's 
ofiice  in  said  county.  From  these  proceedings  it  appeared 
that  on  the  2d  day  of  October,  1848,  Loper,  as  administra- 
tor, presented  a  petition  to  the  surrogate  praying  for  authority 
to  sell  the  real  estate  of  the  deceased,  for  the  payment  of  his 
debts.  This  petition  stated,  among  other  things,  that  the 
deceased  left  two  children,  who  were  still  infants,  for  whom 
the  petitioner  was  guardian.  On  the  presenting  of  this  peti- 
tion, an  order  was  made  on  the  16th  of  October,  1848,  by 
the  surrogate,  requiring  all  persons  interested  in  the  estate 
of  the  deceased  to  show  cause  before  him,  on  the  18th  day 
of  November,  then  next,  why  the  prayer  of  the  petition 
should  not  be  granted.  On  the  day  for  showing  cause,  on 
proof  of  the  publication  of  the  above  order,  an  order  was 
made  by  the  surrogate,  directing  the  administrator  to  sell  the 
real  estate  of  the  deceased,  including  the  premises  in  question, 
to  enable  him  to  pay  the  debts  of  the  deceased.  On  the  23d 
day  of  January,  1849,  Loper  made  his  report  of  sale,  to  the 
surrogate,  by  which  it  appeared  that  he  had  sold  one  portion 
of  the  premises  to  Calvin  M:  GriflSn,  for  f  219.37,  and  another 
portion  to  Thomas  Bebee,  for  $133.  The  sale  was  thereupon 
confirmed  by  the  surrogate,  by  an  order  dated  January  24, 
1849,  and  the  administrator  was  ordered  and  directed  to  ex- 
ecute conveyances  to  the  purchasers,  respectively.  It  did 
not  appear  from  any  of  these  proceedings  that  any  guardian 
was  appointed  for  the  infant  heirs,  to  protect  their  rights. 
The  defendant  proved  the  execution  of  a  deed  from  Loper, 
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the  administrator,  to  Calvin  M.  G-rifSn,  dated  the  23d  of  Feb* 
ruarjy  1849,  for  the  premises  sold  to  him,  setting  forth  the 
last  mentioned  two  orders,  and  embracing  the  premises 
described  in  the  complaint.  Also  a  deed  from  Calvin  M. 
Griffin  and  wife  to  Sineus  Conkling,  dated  March  1,  1849, 
conveying  the  said  premises.  Also  a  deed  from  Sinens  Conk- 
ling and  wife  to  Henry  P.  Havens,  dated  March  13,  1849, 
for  the  same  premises.  Also  a  deed  from  Henry  P.  Havens 
and  wife  to  James  H.  Sherman,  the  defendant,  dated  Janu- 
ary 8,  1855,  for  the  said  premises.  The  defendant  rested. 
The  plaintiff  called  Orville  Ackerly,  who  testified :  '^1  am  a 
clerk  in  the  office  of  the  surrogate  of  Suffolk  county,  and 
have  access  to  these  records.  I  have  made  search  for  papers 
relating  to  the  estate  of  Sylvanus  B.  Havens,  deceased,  and 
have  found  only  this  bundle  of  papers  and  this  book  of  records 
of  real  estate  proceedings,  on  surrogates'  sales.  I  can  not 
find  any  notice  of  intention,  nor  any  proof  of  the  service  on 
the  minor  heirs  of  any  notice  of  intention  to  apply  to 
the  surrogate  for  the  order  to  show  cause,  nor  any  order 
appointing  a  guardian  ad  litem  for  them,  befor3  or  after  p,eti- 
tion  for  sale.  The  only  appointment  is  that  of  Loper,  in 
1848.  I  find  no  proof  of  service  of  the  order  to  show  cause, 
except  the  affidavit  of  publication,  which  has  been  read. 
This  book  produced  now,  is  the  book  of  records  of  the  pro- 
ceedings on  sales  of  real  estate.  This  book  and  the  bundle  of 
papers  are  all  there  are  in  the  office,  I  have  been  able  to  find, 
relating  to  the  estate  of  Sylvanus  B.  Havens."  The  testi- 
mony being  closed,  the  justice  filed  his  decision,  by  which  he 
determined  and  adjudged  that  the  plaintiff  was  the  owner  of 
and  entitled  to  recover  the  one  undivided  half  part  of  the 
premises  described  in  her  complaint,  and  to  have  and  to  hold 
an  estate  in  fee  therein,  and  that  she  recover  the  same  with 
her  costs.  He  placed  his  decision  upon^these  grounds,  viz : 
In  the  petition  of  the  administrator  to  the  surrogate  for  the 
usual  authority  to  sell  the  real  property,  he  stated  that  the 
intestate  left  two  children,  one  of  them  of  the  age  of  five 
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years,  and  the  other  of  the  age  of  five  months,  for  whom  the 
administrator  says  he  is  guardian.  The  infancy  of  the  plain- 
tiff and  her  brother  was  therefore  a  fact  patent  upon  the 
face  of  the  proceedings.  It  aflBrmatively  appeared  by  the 
evidence  that  no  guardian  was  appointed  for  the  infants,  to 
appear  for  them  and  take  care  of  their  interests  in  the  pro- 
ceedings, as  required  by  the  statute.  It  was  insisted  that  the 
surrogate  therefore  acquired  no  jurisdiction  of  the  person  of 
the  infant  children  of  the  intestate ;  and  that  the  proceed- 
ings were  void  and  the  grantee  and  purchaser  at  the  adminis- 
trator's sale  acquired  no  title. 

Wm.  Wickhanij  for  the  appellant. 
S.  L,  OardineTy  for  the  respondent. 

By  the  Court,  J.  F.  Barnard,  J.  The  application  to  sell 
the  real  estate  of  Sylvanus  B.  Havens,  deceased,  to  pay  his 
debts,  was  made  by  Loper  as  his  administrator.  (2  B.  S. 
100.)  It  could  not  be  made  in  his  character  of  guardian 
for  the  infant  heirs  of  the  deceased.  Had  there  been  no 
general  guardian,  the  surrogate  was  at  once  and  before  tak- 
ing a  further  step,  required  to  appoint  a  guardian  to  appear 
and  take  care  of  their  interests,  in  the  proceedings.  If  the 
infants  had  a  general  guardian  in  the  coulity  of  the  surro- 
gate, such  general  guardian  was  required  by  statute  to  ap- 
pear and  take  care  of  the  interests  of  the  minor.  (2  B.  S. 
101-6.)  Here  the  administrator,  Loper,  was  the  general 
guardian  of  the  infants,  and  the  surrogate  proceeded,  without 
making  any  appointment  of  guardian  for  the  infants,  to  make 
an  order  for  all  persons  interested  in  the  estate  to  appear  and 
show  cause  why  the  application  should  not  be  granted  at  a 
point  of  time  about  four  weeks  from  the  making  of  the 
order.  The  statute  requires  this  order  to  show  cailse,  to  be 
not  less  than  six  nor  more  than  ten  weeks  from  the  making 
of  the  order ;  and  the  case  thus  presents  two  important  ques- 
tions :  First.  Were  the  infants  entitled  to  a  guardian  to  appear 
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and  take  care  of  their  interests,  other  than  the  administrator  ? 
Second.  If  they  were  not,  did  the  surrogate  obtain  jurisdiction 
of  the  persons  of  the  infants,  under  the  order  to  show  cause 
at  a  time  less  than  six  weeks  from  the  making  thereof? 

The  case  of  Bloom  ▼.  Burdicky  (1  Hilly  130,)  is  a  clear 
authority  that  if  the  infants'  lands  had  been  sold  without 
appointing  a  guardian  for  the  infants,  the  sale  would  be  void ; 
and  that  case  is  approved  in  Schneider  v.  McFarlandj 
(2  Comst.  459.)  By  the  application  to  sell,  as  administrator 
of  the  deceased,  Loper  became  antagonistic  to  the  infants. 
'^  The  proceeding  gives  a  right  to  litigate  between  parties 
in  a  court  of  justice,  and  is  therefore  a  suit.  (2  Pet  249.) 
It  is  one  by  which  the  infant  heir  may  be  deprived  of  his 
iuheritance,  and  to  which  he  is  an  adversary  and  necessary 
party,  with  a  right  by  his  guardian  to  represent  and  defend 
his  own  interest.''  (2  Comst.  459.)  Did  these  infants  hare 
this  right  .^  The  only  person  who  could  appear  for  them 
was  their  antagonist.  •  He  did  not  appear  for  them.  No  one 
else  was  appointed  to  appear.  The  statutes  have  been  so 
read  as  to  deprive^hese  infants  of  the  appointment  of  a  per- 
son to  defend  their  rights,  which  the  statutes  in  the  strongest 
terms  give  them.  I  do  not  think,  therefore,  the  surrogate 
got  jurisdiction  to  make  the  order  to  show  cause.  Nor  could 
he  shorten  the  statute  time,  without  losing  jurisdiction.  It 
is  not  an  irregularity,  and  therefore  is  not  cured  by  the  Law8 
of  1850,  p.  117.  The  petition,  appointment^ of  a  guardian 
for  infants,  and  the  order  to  show  cause  not  less  than  six 
weeks  nor  more  than  ten  weeks,  are  all  necessary  to  obtain  ju- 
risdiction of  the  subject  matter  and  of  the  persons  of  the  par- 
ties interested.  A  defect  in  this  is  vital,  and  all  subsequent 
proceedings  void. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[Knrog  (SttwMR^L  Tbbk,  December  12, 1864.    lait,  Serugham  and  /.  F,  Bmr* 
nm'if  JasUoes.] 
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A  wife  can  not  maintain  an  action  against  her  husband,  to  recover  damages 
for  slander. 

The  legialature  did  "not  intend,  by  section  114  of  the  code  of  procednre, 
nor  by  section  8  of  chap.  172  of  the  Laws  of  1862,  to  change  the  common 
law  rule  as  to  the  disability  of  husband  and  wife  to  sue  each  other,  at  law. 

MO^ON  to  Bet  aside  a  nonsuit  wUich  was  ordered  at  the 
Jefferson  county  circuit,  in  June,  1863^  before  his  honor 
Justice  MoBOAN.  The  motion  was  ordered  to  be  heard  in 
the  first  instance  at  the  general  term. 

Bagley  &  Wright^  for  the  plaintiff. 

F.   W,  Hubbard^  for  the  defendant. 

By  the  Court  J  Fosteb,  J.  The  plaintiff,  who  is  the  wife 
of  the  defendant,  brings  the  suit,  at  law,  to  recover  damages 
for  slander  ;  and  upon  the  statement  of  the  case,  in  the 
opening,  the  court  directed  a  nonsuit,  upon  the  ground  that 
the  wife  could  not  maintain  such  an  action  against  her  hus- 
band. 

The  words  charged  wdre  such  as  are  clearly  actionable  as 
between  persons  who  could  be  parties  against  each  other  in 
an  action  for  slander ;  and  the  only  question  is  whether  the 
wife  can  maintain  such  action  against  her  husband. 

The  wife  could  maintain  a  suit  against  her  husband,  in 
equity,  for  the  purpose  of  obtaining  a  divorce,  or  a  separa- 
tion from  bed  and  board ;  to  restrain  him  from  improper  use 
or  destruction  of  her  separate  property  ;  or  to  compel  him, 
under  proper  circumstances,  to  provide  a  suitable  fund  for 
her  maintenance ;  and  in  like  cases ;  and  such  suits,  except 
when  otherwise  authorized  by  statute,  were  to  be  brought  by 
her  next  friend ;  but  she  could  not  maintain  any  action  at 
law  against  him. 

It  is  contended  on  the  part  of  the  plaintiff,  that  section  , 

114  of  the  code  of  procedure,  and  section  3  of  chapter  172 
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of  the  Laws  of  1862,  have  changed  the  rule,  so  that  a 
married  woman  can  now  sne  her  husband,  at  law,  for  injuries 
to  her  person  or  character.  Section  114  of  the  code  has  not 
authorized  a  wife  to  sue'faer  husband  in  any  case  where  she 
had  not  previously  the  right  to  do  so.  It  has  provided  that 
when  the  action  concerns  her  separate  property,  and  is 
brought  against  any  other  person  than  her  husbadi,  she 
need  not  join  with  him  in  its  prosecution ;  and  if  the  suit  be 
against  him,  it  may  be  in  her  own  name,  alone,  without  the 
intervention  of  a  next  friend. 

The  language  of  the  statute  of  1862,  section  3,  is  that 
'^  any  married  woman  may  bring  and  maintain  an  action  in 
her  own  name,  for  damages,  against  any  person,  or  body  cor- 
porate, for  any  injury  to  her  person  or  character,  the  same  as 
if  she  were  sole/'  And  it  is  insisted  that  the  words  ^^any 
person"  are  so  comprehensive  as  to  include  the  husband, 
and  give  the  right  claimed. 

It  is  true  that  the  words  "  any  person'*  are  very  compre* 
hensive,  and.  might  in  a  proper  case  be  held  to  include  a 
husband ;  but  the  question  is,  whether,  in  view  of  all  that 
the  act  contains,  and  of  all  the  surrouniding  circumstances, 
we  can  infer  that  the  legislature  intended  that  a  wife  might 
bring  such  an  action.  If  the  words  used  necessarily  included 
the  husband,  we  should  not  be  at  liberty  to  say  that  they 
were  inoperative ;  but  they  do  not ;  and  it  is  our  duty  to 
ascertain,  if  we  can,  whether  the  legislature  meant  to  include 
suits  against  him.  In  other  words,  taking  the  whole  statute 
and  amendments  into  view,  can  we  assume  that  it  was  in- 
tended, not  only  to  allow  suits  to  be  brought  in  the  name  of 
the  wife,  alone,  for  injuries  to  her  person  or  character,  but 
also  to  allow  her  to  sue  her  husband  for  such  injuries  ?  It 
is  not  enough  that  the  case  be  within  the  letter  of  the  stat- 
ute, if  it  be  not  also  within  the  intention  and  spirit  of  it. 
(9  Bac.  Abr.  247.  People  v.  Utica  Ins.  Co.,  15  John.  358. 
Jackson  v.  Collins,  3  Cowen,  89.)  "  In  all  doubtful  mat- 
ters, and  when  the  expression  is  in  general  terms,  statutes 
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are  to  receive  such  a  conBtraciion  as  may  be  agreeable  to  the 
rules  of  the  common  law,  in  cases  of  that  nature ;  for  stat- 
utes are  not  presumed  to  make  any  alteration  of  the  common 
law,  further  or  otherwise  than  the  act  expressly  declares; 
therefore,  in  all  general  matters,  the  law  presumes  the'  act 
did  not  intend  to  make  any  alteration ;  for  if  the  parliament 
had  {hat  design,  they  should  have  expressed  it  in  the  act." 
(9  Bac.  Abr.  title  Statutes  /.  page  245.  Archer  v.  5oci- 
inghantj  11  Modern  Rep.  150.) 

Where  the  words  of  the  statute,  2  Westm.  c.  11,  declared 
'^  that  all  bailiffs  and  receivers  who,  in  passing  their  ac- 
counts, shall  be  found  in  arrears,  may  be  committed  to  jail," 
it  was  held  that  an  infant  bailiff  or  receiver  was  not  within 
the  equity  of  the  statute.  (9  Bac.  Abr.  249.  Stowell  v. 
Lord  Zouchy  Plotvd.  365.) 

By  the  1  E.  2,  st.  2,  the  breaking  of  a  prison  by  one  con- 
fined for  felony  was  made  a  felony ;  yet  it  was  held  not  to 
apply  to  one  who  broke  a  prison  (which  was  on  fire)  for  the 
purpose  of  saving  his  life;  though  the  excusing  him  was 
contrary  to  the  letter  of  the  statute.  (9  Bac.  Abr.  250. 
Beniger  v.  Fogtzssa,  Plowd.  13;  St.  15  Hen.  7,  2  A.) 
And  where  the  statute,  2  Westm.  c.  12,  authorized  the  party 
acquitted  upon  an  appeal  to  recover  damages  against  all 
who  had  been  abettors  of  the  appeal,  it  was  held  not  to  ap- 
ply to  a  son  who  had  abetted  his  mother  in  bringing  an 
appeal.  (9  Bac.  Abr.  250.  Partridge  v.  Straunge,  Plowd. 
88 ;  2  Inst.  384.) 

Our  own  statute  (Laws  of  1819,  p  315,  sec.  6,)  declared 
^'  that  every  person  who  shall  be  a  second  time  or  oftener 
convicted  of  petit  larceny  shall  be  adjudged  to  imprisonment 
in  the  state  prison,"  &c.,  and  yet  it  was  held  that  it  applied 
only  to  a  conviction  for  a  second  offense  committed  after 
the  first  conviction,  (People  v.  BtUler^  3  Cowen^  347,) 
although  the  words  of  the  statute  included  any  second 
conviction,  whether  the  offense  charged  was  committed  after 
or  before  the  conviction.    It  is  true  that  the  foregoing  de- 
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ciflioDS  were  made  in  reference  to  penal  statutes.  None  of 
them,  however,  turned  upon  the  question  of  strict  con« 
struction,  but  upon  the  actual  intent  of  the  l^slature,  and 
are  propeily  applicable  to  the  question  now  pendiog.  Other 
statutes,  in  pari  materia  with  one  upon  which  this  question 
arises,  and  the  adjudications  upon  them,  will  give  us  a  judi- 
cial exposition  bearing  strongly  on  this  case.  Section  399  of 
the  code  provides  that  '^a  party  to  an  action,  &c.  may  be 
examined  as  a  witness  on  his  own  behalf,  in  the  same  man- 
ner, and  subject  to  the  same  rules,  as  any  other  witness,"  &c. ; 
and  there  is  not  a  word  in  the  statute  excluding  husband  or 
wife  from  being  such  witfiesaes,  in  suits  between  themselves. 
But  the  courts  hold  that  section  399  does  not  authorize  hus- 
band and  wife  to  be  witnesses  against  each  other,  in  actions 
between  them.  (Smith  v.  Smithy  15  How.  Pr,  Rep.  165. 
Anonymous  case,  25  id.  and  the  cases  therein  dted.) 

Section  3  of  the  act  of  1848,  to  protect  the  property  of 
married  women,  as  amended  by  chapter  375  of  the  laws  of 
1849,  section  1,  allows  any  married  female  to  take  by  inherit- 
ance, or  by  gift,  grant,  devise  or  bequest,  from  any  person 
&c.,  and  to  hold  to  her  sole  and  separate  use,  and  to  convey 
and  devise,  real  and  personal  property  in  the  same  manner 
and  with  the  like  effect  as  if  she  were  unmarried,  dtc.  and 
there  is  nothing  in  the  language  of  the  act  restrictive  of  the 
persons,  or  classes  of  persons,  to  whom  she  may  convey ;  but 
the  court  of  appeals,  in  White  v.  Wager ,  (25  N.  Y.  Rep. 
328,)  holds  that  she  can  not  make  a  valid  conveyance  to  her 
husband,  notwithstanding  the  comprehensive  words  used  in 
the  statute ;  and  that  the  act  does  not  remove  his  disability 
to  take  and  hold  land  by  conveyance  to  him  from  his  wife. 

It  is  certain  that  no  authority  has  been  given  to  the  hus- 
band, by  this  or  any  other  statute,  to  sue  his  wife  for  any 
injury  to  his  person  or  character.  And  are  we  to  presume 
that  the  legislature  intended  to  give  such  action  to  the  wife 
alone  ? 

It  is  true,  as  has  been  suggested,  that  if  the  act  was  not 
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intended  to  authorize  such  suits  against  the  husband,  he 
might  have  been  excluded  from  its  operation  by  express  words ; 
but  it  is  also  true,  and  I  think  more  reasonable  to  suppose, 
that  if  the  legislature  had  intended  to  include  such  suits,  it 
would  have  used  language  clearly  denoting  such  intention. 

The  court  of  appeals  held,  in  the  case  of  White  v.  Wager j 
that  the  common  law  disabilities  of  the  husband  continued, 
notwithstanding  the  comprehensive  words  used  in  authorizing 
the  wife  to  convey ;  and  upon  the  sam^  principle  we  are 
bound  to  hold  that  the  legislature  has  not  disturbed  his  com- 
mon law  right  of  exemption  from  suit,  in  personal  actions  in 
favor  of  his  wife ;  and  that  such  common  law  right  will  re- 
main to  him  until  a  legislative  enactment  shall  clearly  express 
the  in^ntion  to  change  it. 

The  mischiefs  which  the  courts  supposed  would  follow  the 
permitting  of  husband  and  wife  to  be  witnesses  in  actions 
pending  between  them,  or  the  allowing  of  husbands  to  take 
conveyances  from  their  wives,  are  but  trifling,  when  com- 
pared with  such  as  would  result  from  the  litigation  between 
them  of  suits  like  the  one  in  question. 

When  the  legislature  intends  to  make  such  a  striking  in- 
novation of  the  rules  of  the  common  law,  and  so  much 
opposed  to  public  policy,  and  the  peace  and  happiness  of  the 
conjugal  relation,  as  would  be  the  case  if  husband  and  wife 
were  permitted  to  sue  each  other  for  alleged  wrongs  to  char- 
acter, it  should  use  such  language  as  will  make  it  clearly  mani- 
fest ;  and  not  leave  it  to  the  construction  of  the  courts. 

When  a  power  is  claimed  in  derogation  of  individual  right, 
it  ought  not  to  be  allowed  upon  ambiguous  construction ;  at 
least  not  upon  ambiguous  words.  {Wright  v.  Brigga, 
2  HiUy  77.) 

I  have  no  doubt  that  the  legislature  did  not  intend  to  make 
any  such  change  of  the  common  law  rule. 

The  motion  to  set  aside  the  nonsuit  should  be  denied. 

[OiroKDAOA  Gbvbral  Tbbx,  January  8,  1865.  Morgan,  Bacon  aad  IbtUr, 
Jnstioes.] 
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Where  an  indoraer,  before  the  matarity  of  the  note,  waires  notice  of  protmt^ 
by  >7TitiDg  words  to  that  effect  over  his  signature  on  the  back  of  the  instrn  • 
ment,  this  will  not  amount  to  a  wairer  of  presmtnurU  of  the  note  to  the 
maker  at  its  maturity .  and  denumd  of  payment. 

Where  an  indorser  wrote  over  his  signature,  "Notice  of  inx)t68t  waired  by 
me ;"  SM,  that  there  was  no  ambiguity  in  the  words;  the  sentence  they 
formed  not  being  susceptible  of  more  than  one  construction.  And  that  its 
meaning  or  effect  could  not  be  legally  enlarged  or  altered  by  eyidence  of 
the  surrounding  circumstances,  of  what  occurred  when  it  was  written,  o^. 
the  undenunding  of  the  parties.     ^ 

The  making  of  a  payment  upon  a  note,  after  it  becomes  due,  by  the  applica^ 
tion  of  an  account  thereon,  that  the  indorser  has  against  the  holder,  of 
which  application  the  indorser  has  notice,  and  to  which  he  does  not  object, 
is  not  a  waiver  by  him  of  presentment  of  the  note  to  the  maker  and  de- 
mand of  payment,  at  maturity,  in  the  absence  of  any  finding  that  the  in- 
dorser, at  the  time  he  assented  to  the  indorsement  of  the  amount  of  the 
account  as  a  payment  made  by  him,  upon  the  note,  knew  that  the  note 
had  not  been  presented,  or  payment  demanded. 

THIS  action  was  brought  upon  a  promissory  note,  whidi 
was  in  the  words  and  figures  following,  at  the  time  it  was 
given  J  viz: 

'^$172.78.     One  year  after  date  I  promise  to  pay  ta  the 
order  of  Buckley,  Sheldon  &  Co.  one  hundred  and  seventy- 
two  dollars  and  seventy-eight  cents,  for  value  received* 
'  Dated  Butternuts,  Sept.  9,  1859. 

(Signed)  William  D.  Babcock. 

(Indorsed  on  the  back,)  '     William  C.  Bentlkt." 

Bentley  alone  defended  the  action. 

The  action  was  tried  at  the  Otsego  circuit  in  December, 
1863,  be^re  a  justice  of  this  court,  without  a  jury. 

The  evidence  showed  that  Babcock  and  Bentley  both  re- 
sided at  Butternuts,  in  the  county  of  Otsego,  and  that  the 
plaintiffs  resided  in  the  city  of  New  York.  That  the  note 
was  given  by  Babcock  and  indorsed  by  Bentley  for  a  debt  the 
former  owed  to  the  plaintiffs.  That  before  the  note  became 
due,  at  an  interview  between  Bentley  and  the  plaintiffs  in  the 
city  of  New  York,  the  former  wrote  over  his  signature  upon 
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the  back  of  the  note  these  words,  viz :  '^  Notice  of  protest 
waived  by  me.'*  Twenty-five  dollars  had  been  ihdorsed  upon 
the  note,  after  it  became  due,  by  the  plaintiffs,  as  paid  by 
Bentley.  It  appeared  that  the  $25,  indorsed  upon  the  note, 
was  for  an  account  Bentley  had  against  the  plaintiffs.  Bent- 
ley  was  iitformed  of  the  indorsement  of  the  $25  by  the  plain- 
tiffs upon  the  note,  and  liever  objected  to  the  same.  He 
subsequently  wrote  a  letter  to  the  plaintiffs  respecting  the 
note,  in  which  he  said,  '^  There  is  #25  indorsed  upon  it  as 
paid  by  me.''  That  letter  contained  an  offer  by  Bentley  to 
pay  the  plaintiffs  $75,  if  they  would  transfer  the  note  to  him. 

Bentley  testified  that  at  the  time  he  wrote  that  letter  he 
had  no  knowledge  but  what  the  payment  of  the  note  had 
been  demanded  of  the  maker  at  maturity;  that  he  never 
paid  $25  on  the  note ;  that  he  never  told  the  plaintiffs  to 
apply  any  thing  on  his  account  on  the  note ;  that  he  never 
directed  them  to  apply  the  $25  on  the  note,  and  never  con- 
sented that  they  should  apply  that  sum  on  the  note.  He 
admitted  he  received  a  letter  from  the  plaintiffs  stating  that 
they  had  credited  the  $25  on  the  note ;  and  he  did  not  pre- 
tend he  had  ever  objected  to  such  indorsement. 

The  $25  indorsement  was  made  upon  the  note  after  it  be- 
came due,  and  the  notice  of  the  same  was  immediately  given 
by  the  plaintiffs  to  Bentley.  The  note  was  not  presented  to 
the  maker  or  payment  thereof  demanded  of  him  at  its  ma- 
turity. 

The  judge  received  evidence,  under  Bentley's  objection 
and  exception,  to  reflect  upon  the  intention  of  Bentley  or 
show  what  it  was,  at  the  time  he  wrote  the  words  over  his 
name  on  the  back  of  the  note — '^Notice  of  protest  waived 
by  me.''  The  judge  refused  to  nonsuit  the  plaintiffs,  and 
Bentley  excepted. 

The  judge  found  ''as  matter  of  fact  from  all  the  circum- 
stances of  the  case  as  disclosed  by  the  evidence,  that  at  the 
time  the  defendant  wrote  over  his  indorsement,  the  waiver  of 
notice  of  protest,  it  must  have  been,  and  was,  the  understand- 
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ing  of  both  plamti£b  and  defendant  that  a  protest  of  the 
note  would  not  be  necessary  or  required,  in  order  to  charge 
the  indorser/'  Bentley  excepted  to  this  finding.  The  judge 
also  found  as  matter  of  law  that  the  plaintifb  were  entitled 
to  a  judgment  for  the  amount  of  the  note,  less  the  $25, 
indorsed  thereon.    To  which  Bentley  excepted. 

The  judge  did  not  find  whether  Bentley  knew  that  pay- 
ment of  the  note  had  Hot  been  demanded  of  Babcock,  and 
that  the  note  had  not  been  presented  to  him  for  payment,  at 
any  time  before  the  action  was  commenced. 

After  judgment  was  entered  in  favor  of  the  plaintiffs, 
Bentley  appealed  therefrom  to  the  general  term  of  the  court. 

Lewis  Seymour^  for  the  plaintiffs. 

N.  0.  Moahj  for  the  defendant  Bentley. 

By  the  Courtf  Balcom,  J.  There  is  no  amUguity  in  the 
words  '^  Notice  of  protest  waived  by  me,''  which  the  defend- 
ant Bentley,  wrote  over  his  signature  upon  the  back  of  the 
note.  The  sentence  they  form  is  not  susceptible  of  more 
than  one  construction,  and  its  meaning  or  effect  could  not  be 
legally  enlarged  or  altered  by  evidence  of  the  surrounding  cir- 
cumstances, or  of  what  occurred  when  it  was  written.  It  was 
therefore  the  duty  of  the  judge  to  ascertain  its  meaning  and 
effect  from  the  words  used.  The  understanding  of  Bentley 
and  the  plaintiffs  at  the  time  the  same  was  written,  not  man- 
ifested by  the  words  employed,  was  wholly  immaterial.  The 
question  was,  what  agreement  did  Bentley  make  with  the 
plaintiffs  by  writing  over  his  name,  upon  the  back  of  the 
note,  the  words,  "  Notice  of  protest  waived  by  me ;"  and 
not  what  agreement  did  he  intend  to  make  at  the  time  he 
wrote  them.  In  other  language,  the  question  before  the 
judge  was,  did  Bentley  by  writing  those  words  over  his  name, 
waive  presentment  of  the  note  by  the  plaintiffs  at  its  matu- 
rity, to  the  maker,  Babcock,  and  demand  of  payment  thereof 
of  him  ?     I  am  of  the  opinion  he  did  not.    Nelson  J.  used 
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the  following  language  in  Backus  v.  Shipherdy  (11  Wend, 
629 :)  ^'  The  first  question  raised  in  the  case,  I  believe,  has 
not  been  decided  by  this  court ;  but,  as  a  general  proposition, 
we  have  no  hesitation  in  saying  that  a  stipulation  by  the  in- 
dorser  of  a  note  to  waive  notice  of  demand  upon  the  maker, 
does  not,  according  to  the  law  merchant,  dispense  with  the 
demand  itself.  They  are  distinct  acts,  and  each  a  condition 
precedent  to  the  right  of  recovery  by  the  holder.  The  in- 
dorser,  in  waiving  notice,  may  rely  upon  an  assurance  or 
conviction  that  the  note  will  be  paid  by  the  maker,  if  de- 
manded when  due."  (See  also,  Goddington  v.  DaviSy  3 
Denio,  22,  23  ;  Story  on  Prom.  Notes,  5th  ed.  §  272.)  In 
the  case  of  the  Berkshire  Bank  v.  Jones,  (6  Mass,  Bep. 
524,)  Parsons,  Ch.  J.  said :  ^^  The  defendant  has  argued 
that  although  he  waived  notice  of  a  refusal  of  payment  by 
the  maker,  yet  he  did  not  thereby  dispense  with  a  demand 
upon  him ;  for  he  might  waive  the  notice  from  a  confidence 
that  the  maker  would  pay  the  note  on  demand.  This  con- 
struction of  the  waiver  we  think  correct."  I  concur  in  these 
views ;  and  according  to  them  we  muat  hold  that  Bentley 
only  waived  notice  of  presentment  of  the  note  to  the  maker 
and  demand  of  payment  of  him  at  its  maturity,  and  that  he 
did  not  thereby  release  the  plaintiffs  from  actually  presenting 
the  note  to  the  maker  and  demanding  payment  thereof  of 
him  at  its  maturity. 

I  am  aware  that  the  supreme  court  of  Oalifomia  held  in 
Matthey  v.  Oally  and  others,  (4  Oalifomia  Bep,  62,)  that 
"an  express  waiver  of  notice  of /non-payment  is  equivalent 
to  an  admission  that  the  note  has  been  presented,  or  need 
not  be  presented."  But  I  think  the  decision-  in  that  case  is 
unsound,  and  that  we  ought  not  to  follow  it  in  opposition 
to  the  reasoning  of  Justices  Nelson  and  Parsons,  (supra,) 
which  gives  the  words  of  the  waiver  their  most  natural  and 
obvious  meaning. 

I  do  not  doubt  that  the  plaintiffs  believed  Bentley  waived 
presentment  of  the  note  to  the  maker  and  demand  of  pay- 
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ment  of  him,  as  well  as  notice  thereof,  by  the  words  he 
wrote  over  his  signatare ;  and  it  is  possible  that  Bentlej  and 
the  plaintiffs  understood  at  the  time  the  waiver  was  written 
that  it  had  that  effect,  and  intended  it  should  so  operate. 
But  it  can  not  be  so  construed  without  giving  it  a  meaning 
which  the  obvious  import  of  its  language  does  not  warrant. 
And,  of  course,  it  was  an  error  so  to  construe  it  at  the  circuit. 
The  plaintiff^s  counsel  has  argued  that  the  payment  of  $25, 
on  the  note  after  it  became  due,  by  the  application  of  an 
account  therex)n  that  Bentley  had  against  the  plainti£b,  of 
which  the  former  had  notice  and  to  which  he  never  objected, 
was  a  waiver  by  him  of  presentment  of  the  note  to  the 
maker  and  demand  of  payment  thereof  of  him  at  its  matu- 
rity, and  renders  Bentley  liable  for  the  whole  note.  But 
the  judge  has  not  found  that  Bentley  knew  the  note  had 
not  been  presented  to  the  maker,  or  payment  thereof  de- 
manded of  him  when  he  assented  to  the  indorsement  of  the 
$25,  as  a  payment  by  him  upon  the  note.  If  Bentley  knew 
these  facts  when  he  assented  to  that  indorsement  as  a  pay- 
ment by  him,  there  is  authority  for  holding  him  liable  for  the 
payment  of  the  entire  note.  (See  Levy  v.  PeterSy  9  Berg. 
dk  Rawle,  125  ;  1  Fla.  B.  25,  34 ;  13  La.  R.  419 ;  Shearer 
V.  The  Eaaton  Bank,  33  Penn.  B.  134 ;  23  Miss.  B.  538 ; 
2  Wash.  G.  G.  514 ;  20  lU.  B.  557 ;  1  Parsons  on  Notes  and 
BilU,  608 ;  23  Wend.  379 ;  5  Hill,  232.)  But  the  judge 
has  not  found  that  Bentley  had  such  knowledge,  and  we 
ought  not  to  express  any  opinion  upon  the  question.  {But 
see  Whiting  v.  Burt,  3  N.  Y.  L^al  Obs.  33.)  My  conclu- 
sion is  that  the  judge  erred  in  holding  that  Bentley  waived 
the  presentment  of  the  note  to  the  maker  and  demand  of 
payment  thereof  of  him,  by  waiving  notice  of  protest  ;  and 
that  for  this  reason  the  judgment  in  the  action  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  the  event. 

Decbion  accordingly. 

[Bbooxb  Gbsbbal  Tbbx,  Janttary  24,  1866.    Parker^  Mason  and  Stikomf 
JoBlioei.] 
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iD'  an  acUon  by  the  reoeifer  of  an  insnrance  company,  to  reoorer  the  amount 
of  an  assessment  made  apon  a  premium  note,  the  plaintiff  need  not  prore 
all  the  facts,  upon  which  he,  or  the  company,  allowed  the  losses  for  which 
the  assessment  was  made. 

A.11  he  is  required  to  show  is  that  sufficient  claims  fbr  losses  had  been  pre- 
sented to  the  company,  or  to  him,  which  he  allowed,  to  mako  up  the  sum 
for  which  he  assessed  the  notes. 

The  company,  or  when  insolvent,  its  receirer,  acts  for  the  members,  in 
receiring  and  allowing  claims  for  losses;  and  the  determinations  of  the 
company,  or  its  reoeiYer,  in  allowing  such  claims,  are  prima  fms  binding 
upon  its  members. 

It  is  in  the  power  of  the  company,  or  its  receiTer,  to  allow  equitable  claims 
for  losses,  though  no  actions  to  recover  the  same  could  be  maintained,  by 
reason  of  the  neglect  of  the  claimants  to  bring  them  within  the  time  pre- 
scribed by  the  charter  or  by-laws  ot  the  company,  or  that  limited  by 
statute. 

When  such  claims  are  allowed,  the  company,  or  its  receiver,  is  bound  to  pay 
them,  provided  there  are  funds  for  that  purpose ;  and  when  there  are  no 
Amds,  it  is  the  duty  of  the  company,  or  its  receiver,  to  collect  enough  for 
that  purpose  of  the  note  makers.  And  the  latter  can  not  defeat  actions 
brought  against  them,  upon  their  notes,  for  the  recovery  of  such  funds,  on 
the  ground  that  the  company,  or  its  receiver,  might  have  avoided  allowing 
or  paying  the  losses  upon  mere  technical  grounds. 

The  promise  of  an  agent  of  an  insurance  company  that  the  company  will 
surrender  a  premium  note  in  consideration  of  the  payment,  by  the  maker, 
of  the  amount  of  an  assessment  made  thereon,  and  the  surrender  by  him 
of  his  policy,  is  without  consideration,  and  void. 

Besides  his  indebtedness  for  the  amount  of  an  assessment  already  made,  the 
maker  of  a  premium  note  is  also  liable  to  pay  his  Just  proportion  of  the 
losses  of  the  company  occurring  while  his  policy  is  in  force,  for  which  no 
assessment  has  yet  been  made. 

And  if  he  pays  the  amount  of  an  assessment  already  made,  upon  his  note, 
while  the  policy  is  still  in  force,  upon  an  agreement  that  hfs  note  shall  be  sur- 
rendered, all  he  can  claim  is  that  such  payment  shall  be  credited  upon  his  noter 

A  member  of  a  mutual  insurance  company,  who  has  contracted  with  it  as  a 
valid  corporation,  is  not  in  a  position  to  object  to  the  regularity  of  the 
incorporation  or  formation  of  the  company.         ^ 

APPEAL  by  the  defendant  from  a  judgment  entered  against 
him,  in  favor  of  the  plaintiff,  in  the  office  of  the  clerk  of 
Otsego  county,  upon  the  report  of  a  referee.    The  facts,  so 


••^s^ 

"^^ 


653  CASES  IN  THE  SUPBSME  OOUBT. 

Sands  «.  Hill. 

far  as  they  are  necessary  to  a  correct  understanding  of  the 
decision  of  this  court,  are  contained  in  the  following  opinion. 

Henry  B.  MygaMj  for  the  plaintiff. 

Anson  Binghamy  for  the  defendant. 

By  the  Court f  Balgom,  J.  This  action  was  founded  upon 
a  premium  note  in  the  words  and  figures  following,  viz: 
^'$400.  For  value  received  in  policy  No.  423,  dated  the 
10th  day  of  October,  1851,  issued  by  the  Columbian  Insur- 
ance Company,  I  promise  to  pay  the  said  company  the  sum 
of  four  hundred  dollars,  in  such  portions  and  at  such  time  or 
times  as  the  directors  may,  agreeably  to  their  charter  and 
by-laws,  require.  (Signed)  Hbnrt  Hill." 

The  most  important  question  in  the  case  is  whether  the 
plaintiff  gave  suflBcient  evidence  of  losses  by  the  company  to 
justify  him  in  making  the  assessment  by  which  the  defendant 
was  required  to  pay  the  iull  amount  unpaid  upon  his  note. 

There  was  no  necessity  for  the  receiver  to  prove  all  the 
facts  upon  which  he  or  the  company  allowed  the  losses  for 
which  the  assessment  was  made.  All  he  was  required  to 
show  was  that  sufficient  claims  for  losses  had  been  presented 
tp  the  company,  or  to  him,  which  he  allowed,  to  make  up 
the  sum  for  which  he  assessed  the  notes.  It  has  been  held 
that  the  record  of  losses,  kept  by  a  mutual  insurance  com- 
pany, is  sufficient  prima  facie  evidence  that  such  losses 
have  occurred,  in  an  action  to  recover  an  assessment  laid 
upon  the  members.  {People's  Mutual  Ins,  Co.  v.  Allen  ei 
al.  10  Gray's  Mass.  Bep.  297.)  The  company,  or  where 
insolvent,  its  receiver,  acts  for  the  members,  in  receiving  and 
allowing  claims  for  losses;  and  the  determinations  of  the 
company,  or  its  receiver,  in  allowing  such  claims  are  prima 
facie  binding  upon  the  members. 

I  think  it  is  in  the  power  of  the  company,  or  its  receiver, 
to  allow  equitable  claims  for  losses  though  no  actions  to 
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recover  the  same  could  be  maintained,  by  reason  of  the  neglect 
of  the  claimants  to  bring  them  within  the  time  prescribed  by 
the  charter  or  by-laws  of  the  company,  or  that  limited  by 
statute.  When  such  claims  are  allowed,  the  company,  or  its 
receiver,  is  bound  to  pay  them,  provided  there  are  funds  for 
that  purpose ;  and  when  there  are  no  funds,  it  is  the  duty 
of  the  company  or  its  receiver  to  collect  enough  for  that  pur- 
pose of  the  note  makers ;  and  the  latter  can  not  defeat  actions 
brought  against  them  upon  their  notes  for  the  recovery  of 
such  funds  on  the  ground  that  the  company  or  its  receiver 
might  have  avoided  allowing  or  paying  the  losses  upon  mere 
technical  grounds. 

Whether  the  directors  or  the  receiver  would  be  liable  over 
to  the  note  makers  for  allowing  equitable  claims  for  losses, 
which  they  might  have  avoided  or  defeated  on  merely  tech- 
nical grounds  need  not  be  determined,  and  I  will  not  express 
any  opinion  upon  the  question.  I  will  only  say,  if  the  note 
makers  have  any  remedy  for  the  allowance  of  such  claims,  it 
must  be  against  the  directors  or  receiver  personally. 

It  seems  to  me  the  plaintiff  gave  sufficient  evidence  to 
establish  prima  facie  that  the  company  owed  debts  enough 
to  justify  the  assessment  in  question. 

It  was  competent  for  the  defendant  to  show  that  the  alleged 
lol^ses  were  fictitious,  or  that  they  were  fraudulently  allowed. 
But  he  did  not  prove  or  offer  to  prove  such  a  fact.  His  posi- 
tion was  that  the  company,  or  its  receiver,  might  have  avoided 
paying  the  losses  by  contesting  them  on  the  ground  that 
actions  to  recover  them  have  not  been  brought  within  the 
time  prescribed  by  the  charter  or  by-laws  of  the  company, 
or  that  limited  by  statute.  And,  as  has  been  seen,  he  could 
not  defend  the  action  on  that  ground. 

The  promise  of  an  agent  of  the  company  that  the  com- 
pany would  surrender  the  defendant's  note  in  consideration 
of  the  payment  by  the  defendant  of  $132,  and  the  surrender 
by  him  of  his  policy,  was  without  consideration  and  void. 
The  $132  was  due  from  the  defendant,  for  a  valid  assess- 
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ment  upon  his  note,  and  he  onlv  discharged  a  I^;al  liability 
when  he  pai4  it.  He  was  then  also  liable  to  pay  his  jast 
proportion  of  the  losses  of  the  compaDj,  while  his  policy  was 
in  force,  for  which  no  assessment  had  been  made.  His  pro- 
portion of  those  losses  was  not  fixed  or  compromised  when 
he  paid  the  $132,  and  surrendered  his  policy.  He  was  prop* 
erly  credited,  by  the  referee,  with  the  $132  upon  hb  note ; 
and  that  was  all  he  could  claim,  or  that  he  was  entitled  to, 
respecting  that  money. 

The  defendant  was  not  in  a  position  to  object  to  the  r^u- 
larity  of  the  incorporation  or  formation  of  the  company.  He 
was  a  member  of  it  until  it  was  declared  insolvent  and  dis- 
solved, and  had  contracted  with  it  as  a  valid  corporation. 
The  rule  is  that  a  defendant  who  has  contracted  with  a  cor- 
poration de  facto  is  never  permitted  to  allege  any  defect  in 
its  organization,  as  affecting  its  capacity  to  contract  or  sue ; 
but  that  all  such  objections,  if  valid,  are  only  available  on 
behalf  of  the  sovereign  power  of  the  state.  (JSee  Palmer  v. 
Latorencey  3  Sand/.  S.  0.  Rep,  170;  White  v.  Coventry ^ 
29  Barh,  305;  HyaU  v.  Esmond,  37  id,  601;  Cooper  v. 
Shaver,  41  id.  151 ;   White  v.  Ross,  15  Ah.  Pr.  Rep.  66.) 

There  is  no  other  question  in  the  case  that  need  be  noticed. 

My  conclusion  is  that  the  judgment  in  the  action  should 
be  affirmed,  with  costs. 

Decision  accordingly. 

[Bboomb  Qbvbbal  Tbbm,  Janiuiry  24, 1865.    FarlUr,  Mamm  and  IMcmm, 
JustioM.] 
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Where  the  judgment  of  a  justice's  court  is  put  in  evidence  as  establishing  a 
right  to  property  not  in  litigation  in  that  court,  and  the  pleading  upon 
which  the  Judgment  was  founded,  and  the  justice's  docket,  are  insufficient 
to  show  whether  the  plaintiff  recovered  the  consideration  he  had  paid  as 
upon  a  rescission  of  a  contract,  or  damages  for  a  breach  of  warranty ; 
upon  which  fact  the  effect  of  the  judgment  as  a  bar  wholly  depends ;  it 
may  be  shown  what  facts  were  proved  before  the  justice,  aliunde  the  record, 
in  order  to  determine  that  question. 

Where  it  appears  doubtful  f^om  the  pleadings  in  a  justice's  court,  and  from 
the  docket  of  the  judgment,  what  was  really  tried  and  passed  upon  by  the 
Justice,  it  is  competent  to  prove,  aliundef  that  he  tried  and  passed  upon  any 
facts  or  questions  that  might  have  been  litigated  under  tho  pleadings. 

It  may  be  shown  that  under  an  indefinite  pleading  in  the  Justice's  court,  any 
question  was  litigated  which  the  law  would,  under  the»  circumstances  of 
the  case,  have  allowed  to  be  tried. 

If  the  plaintiff  might  have  recovered,  under  his  complaint,  with  adequate 
proof,  either  for  a  breach,  or  for  a  rescission  of  a  contract,  he  or  any  party 
interested,  is  at  liberty  to  show  upon  which  ground  the  recovery  was  in 
fact  had. 

APPEAL  from  a  judgment  entered  upon  a  nonsuit  at  the 
circuit.  The  case  was  first  tried  before  Mr.  Justice 
HoYT  at  the  G-enesee  circuit  in  June^  1863,  and  the  plaintiff 
was  nojisuited.  A  motion  for  a  new  trial  was  made,  on  ex- 
ceptions, before  the  general  term  of  the  8th  district,  and 
granted.  At  the  second  trial  the  plaintiff  was  again  non- 
suited, and  after  judgment  appealed.  The  appeal  was  heard 
before  the  general  term  of  the  7th  district  and  the  judgment 
reversed  and  a  new  trial  ordered,  (a)  The  case  came  on  for 
its  third  trial  at  the  Genesee  circuit  in  November  1863,  and 
the  plaintiff  was  again  nonsuited. 

The  action  was  brought  for  the  conversion  of  a  carriage. 
The  plaintiff  showed  on  each  trial,  in  substance,  that  in 
July,  1861,  he  sold  and  delivered  to  the  defendant  a  mowing 
machine  for  the  price  of  $85,  and  took  in  payment  therefor 
the  carriage  in  question  and  the  note  of  the  defendant  for  $35 : 
that  by  agreement  with  the  defendant  he  left  the  carriage  at 

(a)  See  ante,  p.  889,  B.  C. 
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the  defendant's  bam  for  a  few  weeks,  and  that  afterwards  he 
called  for  the  carriage,  and  the  defendant  refused  to  let  him 
take  it  away. 

The  plaintiff  also  called  one  Bosworth,  a  justice  of  the 
peace,  as  a  witne^,  and  proved  by  him  his  docket  and  the 
complaint  in  an  action  brought  befote  said  justice  by  said 
defendant  against  said  plaintiff;  which  docket  and  com- 
plaint were  as  follows : 

"Injustice's  court — before  J.  W.  Bosworth,  justice,  Ben-^ 
jamin  Burt  ag't  John  S.  Royce.  1861,  Nov.  9th.  Short 
summons  issued,  returnable  the  13th  inst.,  at  10  o'clock 
A.  M.,  at  my  office.  Affidavit  on  file.  Nov.  9th,  summons 
returned ;  personally  served  Nov.  9th  by  Nelson  Blood,  con- 
stable.   Fees  40  cents. 

November  13,  the  parties  appeared  in  person  and  answered 
to  their  names  when  called.  Plaintiff  complains  in  writing 
against  defendant.  The  defendant  refuses  to  answer ;  plain- 
tiff's complaint  on  file ;  cause  held  open  on  application  of  the 
plaintiff  until  three  and  a  half  o'clock  P.  M.  Same  day, 
Nov.  13th,  3^  P.  M.,  plaintiff  appeared  and  was  sworn  in  his 
own  behalf.  Loren  Hedger  was  sworn  for  plaintiff.  After 
hearing  the  teatimony  of  witnesses,  a  judgment  was  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant,  Nov.  13t&, 
1861,  for  thirty-five  dollars  and  sixty-nine  cents.  Damages 
935.69.  Costs  f  1.95:  Total  $37.64.  Nov.  13th,  1861, 
transcript  taken."    And  the  said  complaint  was  as  follows : 

"  In  justice's  court — before  J.  W.  Bosworth,  justice.  Ben- 
jamin Burt  ag'i  John  S.  Boyce.  Complaint.  The  plaintiff 
for  complaint  in  this  action  says,  that  heretofore,  to  wit,  on 
the  26th  day  of  July,  1861,  at  Bethany,  the  said  plaintiff 
purchased  of  him,  the  said  defendant,  at  his  special  instance 
and  request,  one  Empire  mowing  machine,  at  and  for  the 
contract  price  of  eighty-five  dollars;  that  the  said  de- 
fendant, as  an  inducement  to  this  plaintiff  to  purchase  the 
said  machine,  then  and  there  warranted  to  this  plain- 
tiff that  the  said  machine  would  do  first  rate  work,  and 
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was  as  good  a  machine  as  any  other  manufactured  for  mow- 
ing grass ;  that  he  would  warrant  it  to  do  good  work ;  that 
he  had  sold  several  of  them  to  different  persons^  and  that  thej 
all  did  good  work,  and  that  it  was  a  good  machine  for  the 
purpose  for  which  it  was  intended ;  that  this  plaintiff,  rely« 
ing  upon  these  representations  and  warranty,  then  and  there 
purchased  the  said  machine  at  and  for  the  said  sum  of  eighty- 
five  dollars ;  that  this  said  plaintiff  then  and  there  for  a  part 
of  the  purchase  price  of  said  machine,  made,  executed  and 
delivered  to  the  said  defendant  his  promissory  note  in  the 
sum  of  thirty-five  dollars,  payable  to  John  S.  Koyce  or  bearer, 
three  months  from  the  26th  day  of  July,  1861,  with  use ; 
that  the  said  defendant,  before  the  said  note  became  due  and 
payable,  for  a  valuable  consideration,  transferred  the  same 
to  Champion  Rogers,  and  that  the  plaintiff  has  actually  paid 
the  said  sum  of  thirty-five  dollars  and  interest  due  thereon 
on  the  4th  day  of  November,  1861.  And  the  plaintiff  fur- 
ther says  that  the  representations,  statements  ^nd  warranty 
made  by  the  said  defendant  to  this  plaintiff  as  aforesaid, 
were  not  true ;  that  the  said  machine  would  not  do  first  rate 

« 

work,  but  in  truth  and  in  fact  it  would  not  cut  or  mow  grass 
except  it  was  very  light ;  that  said  machine  was  not  as  good 
a  machine  as  any  other  manufactured  for  mowing  grass,  but 
was  greatly  inferior  to  many  other  machines,  in  that  it  would 
not  answer  the  purpose  for  which  it  was  made,  and  for  which 
the  plaintiff  purchased  it ;  that  the  said  machine  would  not 
do  good  work,  but  did  all  its  work  poorly ;  that  it  was  not  a 
good  machine  for  the  purpose  for  which  it  was  intended,  but 
was  inferior  in  that  it  could  not  be  used  in  cutting  heavy 
grass.  The  plaintiff  further  says,  that  subsequently,  and  on 
or  about  the  7th  day  of  August,  1861,  at  Batavia,  he  de- 
manded of  him,  said  defendant,  that  he,  the  said  defendant, 
should  return  the  said  promissory  note  to  him  the  said  plain- 
tiff, and  take  away  the  said  machine,  which  the  defendant 
then  and  there  refused  to  do.  By  reason  of  the  premises 
aforesaid,  the  plaintiff  demands  judgment  for  the  said  sum  of 
Vol.  XLII.  42 
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thirty-fiye  dollars  and  sixty-nitre  cents,  with  interest  thereon 
from  the  4th  day  of  November,  1861,  with  costs  of  this 
action.  (Signed)  Benj.  Bubt." 

The  plaintiff  insisted  that  the  judgment  in  said  action 
estopped  the  defendant  from  disputing  his  right  to  recover 
the  value  of  the  carriage  in  this  action.  Justice  Hott  ruled, 
on  the  trial  before  him,  that  the  judgment  of  the  justice's 
court  barred  the  plaintiff,  on  the  ground  that  it  was  recovered 
upon  an  alleged  rescission  of  the  contract,  and  whether  erro- 
neous or  not,  was  conclusive,  while  remaining  in  full  force 
and  effect. 

The  general  term  of  the  8th  district  granted  a  new  trial 
(on  the  grounds  hereinafter  stated  in  the  opinion.)  On  the 
second  trial  the  defendant,  in  addition  to  the  facts  above 
stated,  showed  by  the  justice  the  evidence  and  proofs  given 
on  the  trial  before  him,  and  also  allowed  the  justice  to  tes- 
tify on  what  grounds  he  based  his  judgment  in  the  action. 

The  general  term  of  the  7th  district  ordered  a  new  trial 
(for  reasons  sufficiently  referred  to  in  the  opinion.)  And  on 
the  third  trial  the  plaintiff  proved  the  same  facts  above  set 
forth,  and  the  defendant,  under  objection  and  exception,  was 
allowed  to  prove  the  evidence  given  on  the  trial  before  the 
justice.  That  evidence  substantially  established  the  allega- 
tions of  the  complaint,  and  that  the  justice  held  that  the 
plaintiff  in  that  action  had  rightfully  rescinded  the  contract 
and  was  entitled  to  recover  back  the  amount  he  had  paid  to 
take  up  the  $35  note ;  for  which  amount  he  recovered  his 
judgment  Upon  these  facts  the  court  i^ain  nonsuited  the 
plaintiff. 

Wardy  Abbott  dk  Wilkinson^  for  the  appellant. 

M.  H.  Pecky  for  the  respondent. 

By  the  Courty  Davis,  P.  J.  The  unhappy  manner  in 
which  the  views  of  this  court  were  expressed,  in  the  opin- 
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ion  delivered  when  this  case*  was  formerly  before  us,  seems  to 
have  led  the  general  term  of  the  7th  district  into  a  serious 
misapprehension  of  the  questions  determined.  It  was  not 
<<  decided  in  effect  that  upon  the  face  of  the  record  of  the 
suit  in  the  justice's  court  that  action  was  brought  to  recover 
in  assumpsit  for  a  breach  of  warranty.''  On  the  contrary, 
this  court  expressly  stated  that  it  was  ^^  obvious  that  the 
pleader  who  drew  the  complaint  in  the  justice's  court  intend- 
ed to  state  and  supposed  he  had  stated  facts  entitling  the 
defendant  to  rescind  the  contract  and  recover  back  the  con- 
sideration he  had  paid."  The  complaint  was  in  writing. 
The  defendant  appeared  and  answered  to  his  name,  but 
when  the  complaint  was  filed  refused  to  put  in  an  answer. 
No  one  who  reads  the  complaint  can  fail  to  see  the  palpable 
theory  upon  which  it  proceeds.  It  alleges  the  purchase  of 
the  mowing  machine  at  the  price  of  eighty-five  dollars ;  the 
representations  as  to  the  quality  and  capacity  of  the  machine 
which  induced  the  purchase;  that  the  plaintiff  relied  on 
such  representations ;  thtft  as  part  of  the  price  he  made  his 
note  for  $35  payable  to  the  plaintiff  or  bearer ;  that  the  de- 
fendant transferred  the  note,  and  the  plaintiff  had  actually 
paid  the  same  with  interest  to  the  4th  day  of  November, 
1861.  That  the  representations  &c.  wefe  not  true  (negative- 
ing  them  severally ;)  that  suhseqtLently  the  plaintiff  demand' 
ed  of  the  defendant  that  he  should  return  the  promissory 
note  and  take  away  the  machine,  which  he  refused  to  do ; 
wherefore  the  plaintiff  demands  judgment  for  the  amount 
of  the  note  and  interest  from  said  4th  day  of  November, 
1861. 

I  think  we  should,  in  this  court,  have  little  hesitation  in 
holding,  on  general  demurrer,  that  this  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because 
of  the  manifest  intent  of  the  pleader  to  rely  upon  his  alleged 
rescission  of  the  contract.  And  we  should  be  quite  likely  to 
hold  those  allegations  of  the  pleading  which  would  be  essen- 
tial to  an  action  of  assumpsit  for  breach  of  warranty  to  have 
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been  inserted  here  not  for  the  purpose  of  setting  forth  that 
cause  of  action,  but  because  they  were  also  essential  to  the 
canse  based  on  the  alleged  right  of  rescission  of  the  contract 
which  the  pleader  supposed  himself  to  be  stating. 

I  think,  also,  there  is  no  cause  of  action  in  assumpsit  for 
breach  of  warranty,  stated  in  the  complaint.  There  is  a 
warranty  alleged,  and  a  breach,  but  no  allegation  of  dam-> 
ages  in  consequence  of  it.  Instead  of  alleging  such  damages, 
and  asking  judgment  therefor,  the  plaintiff  demands  judg- 
ment for  the  amount  of  the  note  which  he  has  been  obliged 
to  pay ;  which,  connected  with  the  preceding  averments,  is 
plainly  a  contradiction  of  the  idea  that  he  affirms  the  con* 
tract  and  simply  seeks  damages  for  its  breach. 

It  was  said,  however,  in  the  opinion  given  when  the  cause 
was  before  decided  by  this  court,  that  the  plaintiff  did  "state 
f BLCts  8U&cient J  under  the  proper  proofs y  to  entitle  him  to 
recover  in  assumpsit  for  a  breach  of  warranty.*'  This  was 
said  with  a  view  to  the  rules  of  pleading  established  by  the 
code  for  justices'  courts.  Subdivision  5  of  section  64,  de- 
clares that  "pleadings  are  not  required  to  be  in  any  partic- 
ular form,  but  must  be  such  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended.''  And  subdivision 
10  of  the  same  section  provides  that  "a  variance  between 
the  proof  on  the  trial  and  the  allegations  in  a  pleading  shall 
be  disregarded  as  immaterial,  unless  the  court  shall  be  satis- 
fled  that  the  adverse  party  has  been  misled  to  his  prejudice 
thereby;"  and  subdivision  11,  that  "the  pleadings  maybe 
amended  at  any  time  before  the  trial  or  upon  appeal  when 
by  such  amendment  substantial  justice  will  be  promoted." 
The  idea  intended,  therefore,  to  be  conveyed  by  the  opinion 
was,  that  in  this  case,  in  which  the  defendant  appeared 
hvt  refused  to  answer  the  complaint y  a  judgment  would  be 
upheld  if  the  plaintiff  made  the  proper  proof  Sy  of  the  alleged 
purchase,  the  warranty  and  the  breach  thereof,  and  of  dam-- 
ages  sustained  in  consequence^  equal  to,  or  greater  than  the 
amount  recovered.    The  court  would  disregard  the  omission 
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of  the  other  all^ations  requisite  to  show  a  cause  of  action 
"in  assumpsit  for  breach  of  warranty/'  not  appearing  "on 
tiie  face  of  the  complaint/'  because  the  variance  would  not 
have  misled  the  defendant  to  his  prejudice,  and  because  the 
court  would  consider  the  complaint  as  amended,  or,  if  neces- 
sary, amend  it  on  the  appeal 

The  case  before  the  justice  was  therefore  one  in  which  a 
judgmentmight  have  been  rendered,  upon  proper proo/Sy  that 
would  have  been  valid  and  upheld  on  appeal ;  but  it  was  also 
one  in  which  a  judgment  might  have  been  rendered  upon 
mistaken  vietos  of  the  lato^  that  would  have  been  reversed 
on  appeal,  and  yet  be  entirely  valid  so  long  as  it  stood  in 
force.  The  effect  of  either  judgment,  while  in  force,  as  a  bar 
would  be  equal,  though  operating  quite  differently  upon  the 
parties. 

The  question  presented  at  the  circuit,  in  this  case,  was  an 
anomalous  one ;  its  chief  embarrassment  arising  from  the 
laxity  of  the  rules  of  pleading  and  evidence  in  justices' 
courts. 

Upon  the  face  of  the  record  was  a  judgment  rendered  upon 
a  pleading  which,  in  my  judgment,  was  "such  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended,*' to 
wit,  that  the  plaintiff  intended  to  recover  back  the  amount  of 
his  note  on  the  ground  that  he  had  rescinded  the  contract  and 
offered  back  the  property  he  had  received. 

It  is  well  settled  at  this  day,  that  upon  the  facts  alleged  in 
the  complaint,  no  such  right  existed.  There  must  be  fraud  in 
the  sale,  or  a  special  agreement  for  the  return  of  the  prop- 
erty, to  entitle  the  party  to  return  it,  and  demand  back  the 
consideration.  (Voorhees  v.  Earl^  2  Hilly  288.  Gary  v. 
Orumany  4  id,  625.) 

My  brother  Hoyt  held,  on  the  trial  before  him,  that  it 
must  be  assumed  that  the  justice  rendered  judgment  upon  ^ 
proofs  conforming  to  the  allegations,  and  that  he  held  such 
proofs  sufficient  to  establish  the  right  to  rescind  the  contract 
He  followed  the  fundamental  rule  referred  to  by  the  learned 
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justice  who  delivered  the  opinion  of  the  7th  district,  ''  that  tho 
proof  to  warrant  a  recovery  must  be  aecundum  allegata;** 
and  therefore  mled  that  the  jostice's  court  must  be  r^ar^ed 
as  having  held  that  proofs  of  all  the  several  allegations  of  the 
complaint  entitled  the  plaintiff  to  the  judgment  demanded 
and  recovered.  If  the  law  relative  to  proof  aliunde  in  such 
cases  be  as  laid  down  in  the  opinion  last  referred  to,  I  am 
not  able  to  see  whj  my  brother  Hoyt  was  not  right;  in 
which  event  the  nonsuit  in  this  case  was  proper  on  the  ground 
upon  which  Justice  Hoyt  placed  his  ruling,  though  not  on 
the  ground  on  which  it  was  granted  at  the  last  trial. 

The  opinion  of  the  learned  judge  of  the  7th  district  seems 
to  assume  that  it  was  necessary  to  give  proof  of  fraud  to 
enable  the  plaintiff  to  recover  in  the  justice's  court,  upon  the 
theory  of  a  rescission  of  the  contract,  and  ^^  evidence  of  fraud 
[he  says]  would  have  been  inadmissible  under  the  complaint 
Proof  of  fraud  was  not  proof  of  the  complaint.  Proof  of 
another  cause  of  action  did  not  sustain  the  complaint,  and 
the  plaintiff  was  not  entitled  to  recover  upon  any  such  proof.'' 

This  position  derives  all  its  force  from  the  assumption  that 
the  complaint  '^on  its  fa^^e  is  in  assumpsit  on  warranty" 
^,^„0^^^Hi^h  assumption,  I  think,  is  antagonistical  to  the.  obvious 
^:"^' .  -s;  j^JKliblof  the  pleader,  and  for  the  want  of  necessary  aver* 
;  >  mepis^s  not  true.     The  mistake  lies  in  supposing  that  the 

o.v. ^sWmplai^,  on  its  face,  sets  forth  any  good  cause  of  action 
v^  up^m^hich  a  judgment  for  the  amount  recovered  could  bo 
w  ^.^ifitain^,  unless  helped  out  by  proper  proofs.  But  the 
leajfled  justice  was  in  error  in  supposing  it  was  necessary  to 
make  any  proof  of  fraud  to  enable  the  plaintiff  to  recover 
before  the  justice  upon  the  theory  of  a  rescission.  It  was 
only  necessary  that  the  justice  should  be  so  far  mistaken  in 
the  law  as  to  hold  that  the  right  of  rescission  existed  upon 
the  averred  facts  of  the  complaint.  A  glance  at  the  evi- 
dence would  have  shown  that  no  proof  of  fraud  was  given, 
and  in  the  case  then  before  the  court  the  justice  had  also 
been  allowed  to  testify  in  substance  that  he  based  his  judg- 
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ment  on  the  ground  that  nnder  the  facts  averred  and  proved, 
there  had  been  a  lawful  reecission  of  the  contract. 

Perhaps  some  of  the  older  authorities  which  so  held  the 
law  were  produced  before  him.  His  judgment  upon  such 
mistaken  view  of  the  law,  if  erroneous,  while  in  force  would 
be  quite  as  effectual  as  a  strictly  legal  one. 

And  this  brings  us  to  the  real  question  presented  by  the 
case  before  us,  which  is :  where-  the  judgment  of  a  justice's 
court  is  put  in  evidence  as  establishing  a  right  to  property 
not  in  litigation  in  that  court,  and  the  pleading  upon  which 
the  judgment  is  founded,  and  the  docket,  are  insufficient  to 
show  whether  the  plaintiff  recovered  the  consideration  he 
had  paid  as  upon  a  rescission  of  a  contract,  or  damages  for  a 
breach  of  warranty,  upon  which  fact  the  effect  of  the  judg- 
ment as  a  bar  wholly  depends,  whether  it  may  be  shown  what 
facte  were  proved  before  the  justice,  aliunde  the  record,  in 
order  to  determine  that  question. 

The  New  York  doctrine  on  the  admissibility  of  evidence 
aliunde  is  thus  stated  by  the  learned  authors  of  Cowen  & 
HilVa  Notee,  (at  page  848 :)  ^^  A  verdict  and  judgment  are 
conclusive  upon  any  matter  legitimately  within  the  issue  and 
necessarily  and  directly  found  by  the  jury,  and  when  the 
record  itself  does  not  show  that  the  matter  was  necessarily 
and  directly  found,  evidence  aliundSy  consistent  with  such 
record  may  be  received  to  prove  the  fact.  If  the  matter  was 
not  within  the  issue,  and  could  not  rightly  have  been  liti- 
gated in  the  former  action,  parol  evidence  will  not  be  allowed 
to  show  that  it  was  passed  upon."  (Wood  v,  Jacksony 
8  Wend.  9,  reversing  Jackson  v.  Wood^  3  Wend.  27.  Law- 
rence V.  Hunt,  10  id.  80.  Gardner  v.  Buckbee,  3  Cbu^en, 
120.     Burt  V.  Sternburgh,  4  id.  659.) 

In  the  case  before  the  justice,  which  we  are  now  consider- 
ing, the  issue  presented  by  the  pleadings  consisted  of  allega- 
tions upon  which  the  plaintiff  claimed  he  had  rescinded  a 
contract  and  was  entitled  to  recover  back  the  consideration 
he  had  paid  upon  it.    The  issue  of  fact  presented  was  upon 
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the  trath  of  those  several  all^ations ;  the  issue  of  law  waSj 
if  true,  is  he  entitled  to  judgment  upon  them  ?  But  in  nar« 
rating  the  fetcts  to  sustain  his  theory  of  the  case,  the  plaintiff 
has  inserted  allegations  which  if  the  justice  should  he  against 
him  upon  the  theory  of  his  case,  might  still,  with  proof  of 
certain  additional  facts,  entitle  him,  under  the  liberal  practice 
of  justices'  courts,  to  a  judgment. 

In  law  the  allegations  of  his  complaint  are  not  sufficient  to 
sustain  his  right  to  a  judgment  upon  the  theory  of  his  case. 
But  he  has  a  judgment.  Must  we  assume  that  he  got  it 
upon  the  justice's  erroneous  ruling  of  the  law,  or  may  it  not 
he  properly  shewn  that  he  got  it  by  proving  the  facts  of  his 
complaint  and  such  other  facts  as  would  legally  require  the 
justice  to  render  the  judgment  upon  another  theory  ?  In 
the  latter  case  both  theories  and  the  facts  on  which  they 
depend  are  within  the  issue  presented  to  the  justice,  because 
the  law  warrants  him  in  passing  upon  them  and  rendering 
judgment  in  the  action. 

Now  upon  such  a  dubious  complaint,  when  the  docket  and 
pleadings  are  brought  in,  it  is  doubtful  what  was  really  tried 
and  passed  upon  by  the  justice ;  and  it  is  therefore  compe* 
tent  to  show  that  he  ^  tried  and  passed  upon  any  facts  or 
questions  that  might  have  been  litigated  under  this  equivocal 
pleading.  This  principle  runs  through  all  the  cases,  and  I 
think  is  applicable  here. 

If  the  declaration  is  on  the  common  counts,  the  nature  of  the 
demand  really  litigated  may  be  shewn.  If  in  trespass  gen- 
erally, the  particular  trespass  tried  may  be  proved.  And  all 
the  cases  so  holding  stand  upon  the  ground  that  inasmuch 
as  the  pleadings  do  not  indicate  the  precise  question  which 
must  have  been  litigated,  it  may  be  proved  aliunde  that 
any  question  which  might  have  been,  was  litigated.  It 
may  therefore  be  shown,  that  under  an  indefinite  pleading 
in  a  justice's  court,  any  question  was  litigated  which  the  law 
would,  under  the  circumstances  of  the  case,  allow  to  have 
been  tried.    Otherwise  the  grossest  injustice  might  be  done, 
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of  which  this  case  would  be  a  fitting  illustration.^  Here  is 
a  case  where  a  party  has  come  into  court  stating  a  series  of 
facts  from  which  he  claims  the  law  gives  him  a  right  to  re- 
scind a  contract  and  recover  back  the  consideration.  It  ap- 
pears, in  fact,  that  the  justice  so  held,  and  gave  him  judgment 
for  the  consideration ;  but  because  his  complaint  contains 
some  allegations  tending  to  show  a  right  to  recover  for  a 
breach  of  the  contract  which  involves  an  ajfirmance  of  it, 
and  does  not  legally  show  a  right  to  recover  upon  a  rescission, 
we  must  adjudge,  against  the  fact,  that  he  did  recover  for  such 
breach  and  thereby  affirmed  the  contract,  greatly  to  his 
prejudice  in  respect  to  other  property. 

The  rule  seems  to  me  far  more  sensible  that  holds  that 
since  he  might  have  recovered  under  his  pleadings,  with 
adequate  proof  either  for  a  breach,  or  a  rescission,  he  or  any 
party  interested  shall  be  at  liberty  to  show  which  in  fact  it 
was.  Nor  is  it  an  answer  to  say  that  upon  his  alleged  facts 
a  judgment  based  on  a'rescission  of  the  contract  would  have 
been  erroneous.  Justices',  like  other  courts,  have  jurisdic- 
tion to  commit  error;  and  though  perhaps  where  a  party 
by  his  pleading  asks  him  to  do  so,  it  will  not  be  presumed 
that  the  court  has  committed  an  error  if  there  be  any  theory 
upon  which  its  decision  may  be  right ;  yet  this  presumption 
of  impossibility  is  not  a  shield  to  cover  errors  from  detection 
and  correction. 

The  case  of  Doty  v.  Brown^  (4  Comst.  71,)  is  very  much 
in  point  to  sustain  these  views.  In  that  case  Doty  brought 
replevin  against  Brown,  for  a  quantity  of  hay  and  other 
property.  Brown  as  a  constable  had  previously  attached  this 
and  other  property  under  attachments  against  one  Sisson, 
from  whom  the  plaintiff  derived  his  title.  After  the  attach- 
ment, Doty  converted  some  of  the  property  to  his  own  use. 
Brown  sued  him  in  a  justice's  court,  alleging  in  his  complaint 
that  Doty  had  used  and  converted  all  the  property.  On  the 
trial  it  appeared  that  he  had  used  but  part  and  had  not 
meddled  with  the  residue;  and  thereupon  Brown  stated 
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to  the  justice  that  he  only  claimed  to  recover  toft  tudli  part. 
Brown  recovered  judgment  for  $25 ;  the  jnstioe  adjudging 
that  the  eale  under  which  Doty  churned  was  frandnlent  and 
void  as  to  creditors.  Afterwards  Brown  levied  executions  in 
the  attachment  suits  on  the  residue  of  the  property,  and 
Doty  sued  out  replevin,  and  the  question  on  the  trial  was, 
whether  the  judgment  of  the  justice  in  the  suit  before  him 
was  a  bar  to  the  action.  ^'The  justice  was  called  as  a  wit- 
ness and  gave  parol  evidence  of  the  ground  on  which  he  had 
rendered  tbe  judgment/'  The  court  held  that  "parol  proof 
was  properly  admitted  to  show  what  was  actually  in  contro- 
versy between  the  parties  before  the  justice,  and  the  grounds 
on  which  his  judgment  was  rendered ;"  and  that  the  justice*s 
judgment  was  a  bar  to  the  plaintiff's  action. 

That  case  goes  far  enough  to  sustain  the  ruling  of  Justice 
Grover  at  the  second  trial,  in  admitting  the  justice  to  state 
the  grounds  on  which  he  rendered  the  judgment  found  in 
this  case ;  but  although  the  circuit  court,  on  tbe  trial  now  under 
review,  excluded  that,  still  it  appeared  distinctly  from  the  evi- 
dence given,  that  the  justice  rendered  judgment  upon  a 
rescission  of  the  contract  for  the  consideration  paid  because 
no  proof  was  given  that  entitled  the  plaintiff  to  the  judg- 
ments recovered,  as  damages  for  the  breach  of  the  contract. 

I  think  there  was  no  error  in  admiting  proof  of  the  evi- 
dence offered  on  the  trial  before  the  justice;  and  itdistinctiy 
appearing  that  the  justice  decided  the  contract  to  have  been 
lawfully  rescinded,  and  that  Burt  was  entitled  to  recover 
back  80  much  of  the  consideration  as  had  in  fact  been  deliv- 
ered, that  judgment,  while  in  force,  whether  erroneous  or 
not,  was  a  bar  to  the  recovery  by  the  plaintiff  of  any  part 
of  the  purchase  price  of  the  machine  yet  remaining  in  Burt's 
hands. 

But  if  it  were  error  to  admit  the  parol  proof  of  what  was 
passed  upon  by  the  justice,  then  I  think  the  presumption  is 
that  the  judgment  was  rendered  upon  the  theory  of  the 
complaint  and  on  proof  of  the  facts  therein,  and  must  be 
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regarded  as  an  adjudication  by  the  justice,  that  upon  such 
iacts  the  contract  was  rightfully  rescinded,  and  that  Burt 
was  entitled  to  the  consideration  he  had  paid ;  and  in  that 
view  the  subsequent  evidence  becomes  immaterial,  and  the 
plaintiff  was  properly  nonsuited. 

I  have  not  overlooked  the  point  made  by  the  respondent's 
counsel  that  the  proofc  were  sufficient  to  warrant  the  justice 
in  finding  that  the  purchase  was  a  conditional  one,  and  Burt 
on  that  ground  had  a  right  to  return  the  machine  and  de- 
mand the  consideration ;  but  the  views  I  have  taken  on  the 
points  render  it  unnecessary  to  discuss  that  question. 

In  my  opinion  the  judgment  should  be  affirmed. 

All  the  Justices  concurring, 

Judgment  affirmed. 


[BftXB  GisBBAx.  Tbbm,  U»j  2,  1864.    Davit,  Orovtr,  Damtk  and 
JasUoM.] 
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HON.  PHILO  GRIDLEY,  LL.  D., 

SOmnXB  OXBCVIT  JVDOS  AXU  YIOB  CHAVOBLLOB  of  THB  fifth  CXBCUIT,  A.VD 

▲  JUSTXCB  OF  THB  BUPBBHB  COUBT, 

Died  at  his  residence  in  tbe  city  of  Utica,  on  the  16tli  day  of 
August,  A.  D.  1864,  in  tbe  sixty -eighth  year  of  his  age. 

At  a  meeting  of  the  members  of  the  bar,  appropriate  resolutions 
were  passed,  and  his  funeral  was  attended  by  the  members,  in  a  body. 

The  followmg  tribute  to  the  memory  of  Judge  Gbidlkt,  written 
by  his  friend  and  neighbor,  the  Hon.  Hibam  Denio,  appeared  in  the 
Utica  papers,  on  the  18th  of  August,  1864.  It  expresses,  in  just  and 
well  chosen  terms,  the  public  estimate  of  the  judicial  life  and  social 
virtues  of  the  deceased,  and  embraces  all  that  is  necessary  to  be  said 
in  a  notice  of  this  kind :  ^ 

"We  are  again  called  upon  to  record  the  death  of  a  prominent 
citizen.  Judge  Gbidlet  was  bom  at  Paris,  in  this  county,  Septem- 
ber 16,  1796.  He  was  the  youngest  son  of  Asahel  Gbidlet,  a 
respectable  farmer  of  that  town,  in  comfortable  but  not  opulent  cir- 
cumstances. In  the  ordinary  course  of  events  he  would  have  been 
brought  up  on  the  farm  and  have  followed  rural  pursuits;  but  a  strong 
relish  for  books,  and  a  disinclination  and  perhaps  inaptitude  for  the 
life  of  a  farmer,  induced  his  parents  to  yield  to  his  desire  of  obtaining 
a  liberal  education.  Having  completed  his  preparatory  studies,  he 
entered  Hamilton  College,  then  presided  over  by  the  venerable  Dr. 
Backus,  at  the  opening  of  that  institution  in  1812,  and  he  graduated 
bachelor  of  arts  at  the  commencement  in  1816.  His  was  the  first 
full  class  which  graduated  tliere;  and  it  consisted  of  seventeen  pe^ 
Bonsy  some  of  whom  have  made  a  considerable  figure  in  the  world. 


^j 
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The  most  prominent  of  them  was,  donbtlesn^  the  kite  Edwabd  Bobik* 
flOK,  the  nnriTalled  biblical  flcholax  and  critical  writer,  whose  learning 
in  that  department  of  knowledge  has  made  him  renowned  throughout 
Europe  as  well  as  in  this  country.  Prominent  among  the  sons  of 
Hamilton,  who  hare  attained  eminence  in  the  legal  profession,  our 
former  townsman,  the  Hon.  Ghjlrlks  P.  Eibklaitd,  who  was  of  this 
class,  may  be  mentioned.  Judge  Gbiduet  retained  throughout  his 
life  a  warm  interest  in  his  €ilfna  maters  which  was  reciprocated  bj  the 
latter.  The  college  conferred  on  him  the  degree  of  LL.  D.  in  1848, 
and  he  was  for  several  years,  and  at  the  time  of  his  death,  a  trustee. 
A  few  years  since  he  delivered  an  eloquent  and  highly  interesting 
address  before  the  association  of  the  alumni^  and  he  contributed 
towards  its  funds,  at  one  time,  the  handsome  sum  of  $1000. 

Afler  leaving  college  he  commenced  the  study  of  law,  assisting 
himself  at  the  same  time  by  teaching  a  classical  scKool.  He  studied 
for  a  time  in  the  office  of  Te  adds  us  M.  Wood,  of  Onondaga,  and 
also,  at  Waterville,  with  Othniel  Williams,  father  of  the  present 
Judge  Williams,  of  Clinton,  and  was  admitted  to  the  bar  as  an 
attorney,  at  the  October  term  of  the  former  supreme  court  held  in  this 
city  in  1820;  ^and  at  the  expiration  of  the  time  required  by  the  rule 
was  advanced  to  the  grade  of  counselor.  He  commenced  the  prac- 
tice of  the  law  at  Waterville,  in  this  county,  and  afler  a  few  years 
removed  to  the  flourishing  village  of  Hamilton,  Madison  county, 
where  he  remained  until  raised  to  the  bench,  and  where  consequently 
the  principal  part  of  his  professional  life  was  spent  It  was  here  that 
he  first  developed  those  traits  of  mind  and  character  which  gave  him 
such  deserved  eminence  in  his  profession.  The  characteristics  which 
led  to  his  succc^  were  strength,  vigor,  industry  and  perseverance. 
He  was  firmly  grounded  by  patient  study  in  the  principles  of  his  pro* 
fession,  and  kept  well  up  with  its  current  learning;  but  many  who 
were  his  equals  in  those  respects,  fell  far  behind  him  in  the  profes- 
sional struggle  for  the  lack  of  those  hardy  qualities  in  which  he 
excelled.  He  possessed  great  acuteness  and  discrimination,  but  those 
traits  did  not^  as  is  frequently  the  case,  degenerate  into  mere  ingenuity; 
for  in  him  they  were  regulated  by  a  broad  base  of  common  sense, 
which' kept  them  within  due  bounds.  His  temperament  was  ardent^ 
intense  and  vehement  in  an  eminent  degree,  and  his  health  being 
robust  in  early  and  middle  life,  though  his  frame  was  slight,  he  was 
capable  of  a  degree  of  sustained  labor  in  the  preparation  and  trial  of 
causes  beyond  that  of  most  men.  His  industry  was  positively  mar- 
velous, we  had  almost  said  incredible.     No  case  of  importance  came 
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into  hifl  hands  which  he  did  not  investigate,  both  as  to  the  law  and 
the  hctSy  to  its  utmost  depths  and  in  all  its  ramifications.  He  conse* 
qnentlj  came  to  the  trial  and  argument  of  cases  perfectly  prepared  at 
all  points.  He  was  never  surprised;  for  no  new  feature  could  arise 
upon  a  trial  which  he  had  not  anticipated  and  was  not  prepared  for. 
His  persistence  was  not  less  marked,  for  where  irresolute  or  even 
common  minds  would  consider  themselves  vanquished,  he  usually  had 
some  fresh  resource  which  enabled  him  to  recover  himself  and  finally 
to  achieve  a  victory,  either  at  the  p^mary  trial,  or  in  the  court  of 
review.  The  character  of  his  elocution  partook  of  the  same  qualities 
of  mind  and  temperament  Ardent,  vehement,  sanguine,  and  some- 
times impetuous  and  passionate,  he  took  the  jurors  or  judges,  as  it 
were,  by  storm.  He  identified  himself  with  the  case  of  his  client  as 
completely  as  though  he  was  personally  to  gain  or  lose  the  subject  in 
dispute.  Sach  a  man  could  not  fail  of  success,  as  the  average  results 
of  his  professional  contests  showed;  and  such  was  his  prestige^  in  the 
palmiest  period  of  his  career,  that  it  became  a  proverb,  that  the  liti- 
gant who  secured  the  services  of  Mr.  Gbidley  had  more  than  half 
won  his  cause.  It  was  even  said,  with  some  exaggeration  perhaps, 
that  when  a  lawsuit  was  resolved  on  in  his  county,  it  became  a  race 
of  diligence  as  to  who  should  first  retain  him. 

It  was  not  alone  in  the  trial  of  cases  at  the  circuit  that  his  high 
qualities  were  shown.  He  had  sufficient  versatility  to  adopt,  in  argu- 
ments at  the  bar,  the  more  temperate  method  which  such  discussions 
require;  and  his  habits  of  thorough  preparation  enabled  him  there  to 
be  generally  conspicuously  able. 

Having,  by  his  practice  in  Madiison  county,  laid  the  foundation  of 
the  ample  fortune  which  he  eventually  acquired,  and  having  held  for 
several  years  the  office  of  district  attorney,  in  July,  1838,  he  accepted 
the  appointment  of  circuit  judge  of  the  fifth  judicial  circuit,  made 
vacant  by  the  resignation  of  Judge  Denio;  and  the  next  year  he 
removed  with  his  family  to  this  city,  where  he  ever  afterwards  resided.- 
By  the  adoption  of  the  constitution  of  1846,  a  new  judicial  system 
was  created  which  superseded  the  office  of  circuit  judge,  and  erected 
a  supreme  court  consisting  of  thirty-two  judges;  and  Judge  Gbidlbt 
was  elected  one  of  these  judges.  The  terms  of  those  first  elected 
were  fixed  by  lot,  and  be  was  thus  assigned  to  serve  for  six  years,  at 
the  expiration  of  which  he  ceased  to  hold  any  public  office. 

It  was  during  the  last  mentioned  term  of  service  that  he  was 
attacked  by  the  disease  which  saddened  all  the  remainder  of  his  life, 
and  finally  brought  it  to  a  close.     By  the  laws  of  the  state,  he  was 
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obliged  to  serre  the  last  jear  but  one  of  his  tenn  as  one  of  the  judges 
of  the  court  of  appeals,  and  he  entered  upon  that  duty  at  the  com 
mencement  of  the  jear  1852.  At  the  March  term  of  that  year, 
while  he  was  in  attendance  at  the  court  in  Aibanj,  he  became  appa- 
rently quite  ill,  but  did  not  leave  the  bench  until  the  close  of  the 
term,  when  he  came  home;  and  it  soon  became  apparent  that  his 
attack  was  of  a  paralytic  character.  He  was  unable  to  attend  the 
last  two  terms  of  the  court  of  appeals  in  that  year;  but  during  the 
ensuing  year  his  health  had  so  much  improved  that  he  performed  his 
duties  as  a  judge  of  the  supreme  court 

At  the  close  of  his  judicial  career,  he  entered  afresh  upon  the 
practice  of  the  law,  and  though  he  continued  feeble,  such  was  his 
self-reliance,  his  confidence  in  himself,  and  his  persistence  of  character, 
that  he  transacted  a  very  large  and  lucrative  business,  under  a  condi- 
tion of  health  which  would  have  compelled  almost  any  other  man  to 
forego  all  attention  to  professional  pursuits.  It  is  within  the  knowl* 
edge  of  the  writer  that  he  argued  a  case  in  the  court  of  appeals,  (the 
last  one  he  ever  argpied  there,)  while  so  weak  in  body  that  he  was 
obliged  to  resume  his  chair  soon  after  he  commenced,  and  contiued  and 
concluded  an  argument  of  considerable  length  in  a  sitting  position. 

Repeated  attacks,  similar  to  the  first,  succeeded,  but  he  bravely 
persisted  in  attending  to  his  own  extensive  afi&drs  until  the  commence- 
ment of  the  last  week,  when  a  final  attack  put  an  end,  after  a  few 
days,  to  his  labors  and  his  life. 

But  little  need  be  said  as  to  his  judicial  life,  which  was  pursued  in 
the  midst  of  the  community  by  which  this  notice  will  be  read.  It 
could  not  be  expected  that  the  qualities  of  his  mind  and  temperament 
would  be  essentially  changed  by  his  elevation  to  the  bench.  But  in 
one  particular  they  certainly  were.  The  impatience,  amounting 
almost  to  irritability,  which  was  inherent  in  his  nature,  was  so  thor- 
oughly controlled  and  kept  under  by  an  effort  of  principle,  that  no 
judge  could  be  more  patient  in  listening  to  whatever  could  be  urged 
on  one  side  or  the  other  of  a  case.  His  quickness  of  apprehension, 
thorough  knowledge  of  the  law,  and  great  experience  rendered  it  a 
pleasure  to  address  him  upon  legal  topics.  A  lawyer  who  understood 
his  own  case  was  sure  to  have  his  argument  understood  and  appreci- 
ated by  the  judge.  Judge  Gbidlet  was  entirely  independent  of  all 
popular  or  extraneous  influences  in  the  decision  of  questions  and 
cases.  In  a  judicial  life  of  considerable  length,  it  can  rarely  fiiil  to 
happen  that  a  man  will  have  to  encounter  at  some  time  the  prejudices^ 
interests  or  passions  of  some  part  of  the  community.     A  feeble  or 
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timid  judge  is  sure  to  be  swayed  more  or  less  under  such  circum^ 
stances;  such  was  not  the  case  with  Judge  Gbidlet.  He  met  the 
requirements  of  his  position  bravelj  and  resolutely.  An  instance 
exemplifying  this  occurred  several  years  ago,  during  what  was  called 
the  patriot  war.  He  found  upon  opening  the  court  of  oyer  and  term- 
iner at  Watertown,  a  large  number  of  persons  in  jail  awaiting  trial 
on  indictments  for  violation  of  our  neutrality  law.  The  district  attor- 
ney could  not  then  procure  his  witnesses,  but  he  showed  good  cause 
for  retaining  the  prisoners  until  the  ensuing  term.  But  the  commu- 
nity had  become  greatl^  excited  against  the  prosecution  and  in  favor 
of  the  alleged  offenders,  and  the  most  inflammatory  appeals  were  made 
to  the  judge  on  the  alleged  injustice  and  inhumanity  of  continuing  the 
imprisonment  of  the  defendants.  So  great  was  the  excitement  that 
an  attempt  at  rescue  was  apprehended,  and  there  was  a  general  desire 
among  the  other  officers  of  the  law  and  the  public  generally  that  the 
judge  sliould  yield  and  discharge  the  accused. 

But  he  was  not  to  be  moved.  In  a  calm  and  dignified  address 
he  explained  to  the  excite(^  audience  the  provisions  of  law,  and  the 
duties  of  the  officers  of  justice,  and  declared  the  determination  of  the 
court  at  all  hazards  to  hold  the  prisoners  until  a  fair  and  proper  trial 
could  be  had.  This  resolute  conduct  had  the  effect  to  allay  the  storm ; 
and  finally  every  one  acquiesced  in  the  order  which  was  made.  The 
same  spirit  of  resolution  and  independence  pervaded  his  whole  judi- 
cial career. 

But  Judge  Gridley's  name  became  ultimately  honorably  associ- 
ated with  the  ^'patriot  war''  in  a  much  more  conspicuous  manner,  and 
so  as  to  fix  upon  him  for  a  time  the  eyes  of  all  Europe  and  America. 
He  was  the  judge  who  presided  at  the  trial  of  Alexander  McLeod. 
The  public  will  not  have  forgotten  the  circumstances  of  this  cele- 
brated trial,  upon  the  issue  of  which  was  supposed  to  depend  the 
question  of  a  war  with  England,  which  could  apparently  be  averted, 
should  it  result  in  a  conviction,  only  by  a  collision  between  the  state 
and  national  governments.  McLeod  was  indicted  for  murder  in 
Niagara  county,  but  the  state  of  public  feeling  upon  the  frontier  was 
so  excited,  that  the  supreme  court  sent  the  cause  to  Oneida  county 
for  trial.  The  progress  of  the  trial  was  watched  with  the  utmost 
attention  and  solicitude  not  only  in  this  country  but  in  England. 
Ignoring  entirely  on  the  one  hand  the  excitement  among  a  certain 
class  of  the  people  who  were  clamorous  for  the  blood  of  McLeod, 
and  on  the  other  the  grave  political  questions  to  which  a  conviction 
would  give  rise,  the  presiding  judge  addressed  himself  solely  to  the 
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discharge  of  the  datj  which  the  law  deTolred  npon  the  court,  the 
aacertainment  of  the  legal  guilt  or  innocence  of  the  priaoner.  Hia 
firm  and  impartial  demeanor,  and  hia  ahle  discharge  of  his  arduous 
and  delicate  duties  on  this  occasion,  merited  and  received  the  highest 
encomiums  in  this  country  -and  abroi^d. 

It  will  strikingly  illustrate  how  completely  he  had  abstracted  his 
mind  on  this  occasion  from  all  extraneous  considerations,  to  state  that 
as  soon  as  the  jury  had  retired,  the  judge  calmly  took  up  the  calendar 
and  called  a  civil  cause  for  trial  Nothing,  however,  was  ready,  for 
in  the  absorbing  interest* of  this  important  Trial,  the  bar  and  the 
public  had  lost  sight  of  all  the  other  business  of  the  term.  Not  so  the 
judge,  with  whom  the  McLeod  indictment  was  merely  one  cause  to 
be  tried  in  its  due  order,  and  to  be  regularly  succeeded  by  the  next. 

It  would  be  impossible,  in  a  brief  article,  to  refer  to  any  of  the 
deliberate  judgments  given  by  Judge  Gridlet  while.on  the  bench. 
Many  of  them  are  before  the  profession  in  the  published  volumes  of 
the  reports.  They  are  characterized  by  mature  acquaintance  with 
the  law,  great  discrimination,  and  marke^general  ability. 

There  is  little  in  the  public  life  of  a  lawyer  or  a  judge  to  greatly 
interest  a  casual  reader.  It  has  not  the  same  salient  points  as  other 
walks  of  public  life.  Other  public  office  Judge  Gridlet  never  sought. 
He  perhaps  lacked  some  of  those  qualities  essential  to  commend  him 
to  popular  favor.  It  would  be  more  correct  to  say  that  he  could 
never  be  brought  to  cultivate  them  or  to  seek  other  public  employ- 
ment. The  law  was  the  only  science  and  the  only  employment  for 
which  he  had  any  decided  predilection.  Besides,  his  life  was  too 
busy  to  allow  him  to  wander  into  other  paths.  He  had,  however,  a 
strong  turn  for  literary  cultivation.  His  acquaintance  with  books 
was  extensive,  especially  for  one  so  exclusively  devoted  to  a  single 
absorbing  pursuit;  and  his  relish  for  literary  criticism,  and  historical 
and  scientific  researches,  was  marked. 

It  only  remains  to  be  said  that  in  the  walks  of  private  life,  and  in 
the  relations  of  husband  and  &ther,  his  character  and  example  were 
without  reproach,  and  in  every  respect  exemplaiy.  He  was  early 
married  to  the  estimable  lady  who  survives  him,  and  who  has  been, 
at  once,  the  ornament  and  solace  of  his  domestic  life. 

Judge  Gridlet  was  a  constant  and  devout  attendant  at  the  church 
to  which  he  was  attached,  and  of  which  he  was  a  liberal  supporter, 
life  was  in  all  respects  pure  and  unsullied." 
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AQTION. 

1 .  CommoD  Justice  requires  that  where 
one  has  incurred  necessary  expense, 
or  suffered  damages  in  securing,  or 
caring  for,  or  storing  the  property 
of  another  which  is  lost,  afloat  or 
estray,  and  it  is  aftennrard  reclaim- 
ed, the  owner  should  repay  such 
expense,  or  pay  such  damage,  and 
if  refused,  that  an  action  should  be 
allowed,  to  recover  therefor.  That 
in  sudi  a  case  the  law  should  imply 
a  request,  and  a  promise  ft'om  the 
owner.    SMdan  t.  Shinnan,        868 

2.  The  defendants  haring  a  large  num- 
ber of  saw  logs,  secured  by  a  boom, 
in  the  Hudson  river,  a  public  way 
for  floating  logs  and  rafts,  an  unu- 
sual freshet  occurred,  whereby  said 
logs  were  carried  away,  floated 
down  the  river  and  lodged  upon  the 
meadow  lands  of  the  plaintiff,  where 
they  remained  several  months,  when 
they  were  taken  away  by  the  own- 
ers. The  logs  passed  the  boom, 
floated  down  the  river,  and  lodged 
on  the  plaintiff's  land  without  any 
negligence,  omission,  fault  or 
wrongful  act  of  the  defendants; 
but  the  plaintiff  sustained  damage 
by  reason  of  their  remaining  on  his 
land.  Held,  that  although  a  prom- 
ise could  not  be  implied  to  pay,  nor 
a  recovery  had,  for  the  damage  oc- 
casioned by  the  mere  lodgment  of 
the  logs  on  the  plaintiff's  premises, 
yet  that  for  the  damages  caused  by 
$uffi8ring  them  to  retnmn  there  for  an 
unreasonable  length  of  time,  the 


same  having  then  been  reclaimed,  a 
promise  to  pay  could  be  implied, 
and  a  recovery  had,  thereon.        H 

Sm  PA.BTIBB. 

TowvB,  1. 


ADMISSIONS. 

1.  Admissions  of  a  party,  whether  of 
layr  or  of  fact,  when  acted  upon  by 
others,  are  conclusive  against  the 
party  making  them,  in  all  cases  be- 
tween him  and  the  person  whose 
conduct  he  has  thus  influenced. 
Hawley  v.  Oritwold,  18 

2.  A  defendant  will  not  be  allowed  to 
give  evidence  of  a  particular  fact 
where  it  appears,  1st.  That  he  has 
made  an  admission  which  is  clearly 
inconsistent  with  the  evidence  he 
proposes  to  give;  2d.  That  the 
plaintiff  has  acted  upon  the  admis- 
sion ;  and  8d.  That  the  plaintiff 
would  be  injured  by  allowing  the 
truth  of  the  admission  to  be  dis- 
proved. •! 
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AGREEMENT. 


^  1.  Cofutruetion  and  efeet.      • 

1.  By  a  written  agreement  made  be- 
tween the  parties,  on  the  Ist  day 
of  August,  1859,  the  defendant 
agreed  to  fit  up  and  alter  a  certain 
building,  for  the  purpose  of  being 
occupied  by  the  plaintififs  as  a  malt- 
house,  which  fitting  up  and  altera- 
tions were  to  be  completed  within 
^ixty  days,  at  an  expense  of  $2250, 
and  the  plaintiffs  agreed  to  take  a 
lease  of  said  building  for  five  years, 
at  an  annual  rent  of  $600,  and  they 
were  to  take  charge  of  and  super- 
intend the  alterations.  In  an  action 
to  recover  damages  for  the  defend- 
ant's failure  to  complete  the  alter- 
ations within  the  time  specified  in 
the  agreement,  it  appeared  that  ex- 
tra work  was  ordered  by  the  plain- 
tiffs to  be  done,  over  and  above 
that  called  for  by  the  original  plan 
and  specifications;  that  they  re- 
quested the  defendant  to  put  in 
some  trimmers  in  one  story  of  the 
building:,  for  the  purpose  of 
strengthening  the  same,  not  called 
for  by  the  original  contract;  and 
that  the  work  required  by  the  origi- 
nal plan  and  specifications  would 
probably  have  been  done  in  time 
but  for  the  extra  work ;  Held  that 
the  time  must  be  considered  as 
having  been  extended  by  the  par- 
ties, to  enable  the  alterations  agreed 
on  to  be  completed.  Van  Btukirk  v. 
SUfUf,  9 

2.  ITeid,  also,  that  the  time  for  the 
performance  of  the  work  having 
been  thus  extended,  virtually  for 
the  benefit  of  the  plaintiff's,  and  at 
their  request,  and  they  having  sub- 
sequently taken  a  lease  from  the 
defendant  of  the  upper  loft  of  the 
building,  which  was  not  included  in 
the  original  contract,  the  plaintiffs 
thereby  waived  their  claim  for  dam- 
ages for  the  non-performance  of  the 
contract  within  the  time  specified. 

ib 

8.  Seld,  further ^  that  the  parties  had 
a  perfect  right  thus  to  alter,  or  to 
waive,  any  of  the  terms  of  the  origi- 
nal agreement;  or  to  extend  the 
time  of  its  performance.  ib 

4.  And  that  although  a  waiver  was 
not  distinctly  set  up  in  the  answer, 
yet  as  the  facts  were  all  before  the 


referee,  and  within  the  issue,  the 
referee  was  authorized  to  decide 
that  question.  If  necessary,  the 
pleadings  might  have  been  made  to 
conform  to  the  facts  proved.        ti 

5.  By  a  written  agreement  between 
the  parties,  made  on  the  28th  of 
December,  1848,  the  plaintiffs  sold 
and  assigned  to  the  defendants  the 
right  of  manufacturing,  at  their  fac- 
tory in  Norwalk,  felt  cloth  of  the 
usual    width    of    broadcloth,   by 
means  of  a  single  set  of  machiDery, 
for  the  manufacture  of  which  felt 
cloth  the  plaintiffs  had  a  patent; 
they  covenanting  that  the  defend- 
ants might  have  and  enjoy  said  right 
for  and  during  the  unexpired  term  of 
the  patent  y  and  for  and  during  the  term 
for  which  the  patent  should  be  renewed, 
if  a  renewal  should  be  obtained,  for 
or  by  the  plaintiff^.    lu  considera- 
tion of  which  the  defendants  agreed 
to  pay  to  the  plaintiff*  the  sum  of 
one  cent  for  each  yard  of  cloth 
manufactured  by  them,  under  and 
by  virtue  of  the  agreement,  on  the 
first  days  of  January  and  July  in 
each  and  every  year,  *' during  tht 
term  or  terms  aforesaid.^*     The  fii^t 
term  of  the  patent  had  only  tiro 
years  unexpired,  at  the  date  of  the 
agreement.      It  expired    in   1850, 
and  the  patent  was,  on  the  21st  of 
October  of  that  year,  renewed  for 
the  term  of  seven  years;    and  in 
1854  it  was  extended,  by  act  of 
congress,  for  fourteen  years  longer 
from  that  date,  both  extensions  he- 
ing  duly  assigned  to  the  plaintiffii 
and  obtained  for  them.     The  de- 
fendants insisted  that  inasmuch  as 
the  act  of  congress,  of  July  4, 1836, 
provides  that  the  benefit  of  such 
renewal  shall  extend  to  assignees 
and  grantees  of  the  right  to  use  the 
thing  patented,  to  the  extent  of 
their  respective  interests  tlierein, 
and  as  the  act  of  1854,  extending 
the  patent  for  fourteen  years  longer, 
had  a  similar  provision,  they  had 
the  right  to  use  it,  after  the  expira- 
tion of  the  first  term,  without  pay- 
ing any  compensation  to  the  plain- 
tiffs, for  its  use;    they  being  by 
those  acts  absolved  from  the  stip- 
ulations of   the  agreement.    Sdd 
1.  That  under  and  by  virtue  of  the 
agreement  the  benefit  of  the  exten- 
sion of  the  patent  for  seven  years 
from    October    20,    1850,    enured 
to   the  defendants.     2.  That  the 
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defendants  haying  taken  and  en- 
Joyed  the  benefit  of  soch  extension, 
and  manufoctured  cloth,  nnder  the 
agreement,  until  September'  24, 
1857,  tlie  plaintiff  were  entitled  to 
one  cent  per  yard  on  the  cloth  so 
manufactured.  8.  That  the  agree- 
ment was  not  annulled,  rescinded 
or  abandoned,  but  continued  to  be, 
in  all  respects,  binding  upon,  and 
operative  as  to,  the  parties,  until 
and  after  September  24,  1857. 
4.  That  the  obligations  of  the  de- 
fendants, or  the  rights  of  the  plain- 
tiffs, under  the  agreement,  were  not 
destroyed  or  impaired  by  reason  of 
the  extension,  or  re-issue,  of  the 
patent.  5.  That  the  service  of  a 
notice  upon  the  defendants,  by  the 
plaintiffs,  forbidding  them  (on  the 
ground  of  an  alleged  breach  of  the 
agfieemeDt,)  to  use  or  exercise  the 
right  granted  .by  the  agreement,  did 
not,  ipto  facto*  annul  the  contract. 
2'hs  Union  Mcmufaciuring  Company  v. 
Loumbury^  125 

6.  A  contract  for  the  sale  and  pur- 
chase of  a  horse  for  $1000,  one 
hundred  dollars  being  paid  down, 
and  the  balance  to  be  paid  in  thirty 
days,  the  amount  paid  down  to  be 
forfeited  in  case  of  default,  is  an 
executory  and  not  an  executed  con- 
tract. It  does  not  transfer  or  con- 
vey the  property  and  possession  in 
pratenti,  but  the  title  remains  in  the 
vendor  until  the  price  is  paid. 
Whiteomb  v.  Hungerford,  111 

7.  Even  M  such  a  contract  were  to  be 
regarded  as  amounting  to  a  condi- 
tional sale,  it  would  not  give  the 
purchaser  a  right  to  maintain  an 
action  for  the  conversion  of  the 
horse  before  he  had  complied  with 
the  conditions.  Until  that  has  been 
done  the  title  does  not  vest  in  him. 

ib 

8.  If  a  thing  sold  is  of  greater  or  less 
value,  according  to  the  effluxion  of 
time,  it  is  manifest  that  time  is  of 
the  essence  of  the  contract,  and  a 
stipulation  as  to  time  must  be  liter- 
ally complied  with,  in  equity  as  well 
as  in  law.     OaU  v.  Archer ^  820 

• 

9.  Where  a  contract  for  the  sale  and 
purchase  of  land  contemplates  that 
the  vendor  shall  vacate  his  resi- 
dence upon  the  premises,  on  the 
day  named  for  the  payment  of  the 


purchase  money,  and  seek  a  home 
elsewhere  for  himself  and  &mily, 
time  must  be  regarded  as  of  primary 
consequence  to  him,  and  as  of  the 
essence  of  the  contract.  %b 

10.  So  also,  where  the  agreement 
provides  for  the  sale  and  transfer 
of  a  farm  with  growing  crops  there- 
on, in  the  midst  of  the  growing  sea- 
son, with  horses,  cattle,  dbc.  requir- 
ing personal  attention.  th 

11.  The  execution  of  such  a  contract 
can  not  remain  suspended  in  doubt 
or  uncertainty,  for  any  period  of 
time,  without  the  most  serious 
anxiety  and  detriment  to  the  con- 
tracting party,  who  intends  in  good 
faith,  and  is  prepared  to  fulfill. 
And  if  the  other  party  fails  to  per- 
form on  the  day  appointed,  a  spe- 
cific performance  can  not  be  en- 
forced without  injury  and  injustice 
to  him  who  has  been  guilty  of  no 
laches  or  wrong.    Per  Brown,  J.  ib 

12.  An  agreement  was  made,  between 
B.  and  D.  by  which  B.  was  to  fur- 
nish the  money  to  purchase,  in  his 
name,  16,000  or  20,000  feet  of  oak 
timber  from  difierent  persons,  the 
timber  to  be  selected  in  the  woods, 
standing,  by  D.  and  to  be  cut,  hewn, 
rafted  and  delivered  by  him  to  B., 
at  Troy,  for  which  he  was  to  receive 
ten  and  a  half  cents  per  cubic  foot. 
HM  that  B.  had  the  general  prop- 
erty in  timber  got  out  under  this 
contract  and  which  D.  was  engaged 
in  transporting  to  Troy;  but  that 
he  had  no  right  to  the  possession 
thereof.  That  as  between  B.  and 
D.  the  latter  had  a  special  property 
in  the  timber,  accompanied  by  the 
right  of  possession.  And  that  D.'s 
interest  was  the  subject  of  levy  and 
sale  under  execution  against  him. 
Hdd^  alao,  that  to  an  action  of  re- 
plevin, brought  against  D.  by  the 
purchaser  at  a  sale  under  execu- 
tion, proof  of  a  general  property  in 
B.  at  the  time  of  the  levy  was  not 
a  good  defense.     JFeaver  v.  Darby, 

411 

18.  That  the  plaintiff  in  such  suit  was 
entitled  to  recover,  he  having  the 
right  of  possession,  as  against  D., 
and  the  right  of  property  united. 
But  that  as  the  title  he  had  acquired 
was  a  mere  special  property,  h^  was 
only  entitled  to  a  verdict  finding 
the  property  in  him,  and  to  an  as< 
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teBsment  of  the  Talue  of  the  timber 
at  the  amonnt  of  the  valae  of  D.'s 
Bpedal  property  therein,  yiz,  ten 
and  a  half  cents  per  eabic  foot,  de- 
dacting  therefrom  the  ezpenee  of 
transporting  the  timber  to  Troy,  ib 

14.  And  it  appearing  from  the  nndia- 
puted  testimony  in  the  case  that 
B.  had  an  interest  in  the  timber,  at 
the  time  of  the  levy,  subject  to  levy 
and  sale  upon  execution ;  it  ioat  held 
that  it  was  not  erroneous  for  the 
Judge  to  take  the  case  from  the  Jury, 
and  dispose  of  it  as  a  question  of 
law.  ib 

16.  M.  4b  B.,  being  copartners  in  bu- 
siness, B.,  by  an  agreement  in  writ- 
•  ing,  sold  and  conTeyed  to  W.  all 
his  interest  in  "the  property  and 
effects  "  of  the  firm,  being  one  half; 
"  that  is  to  say,  Uie  undivided  one 
half  of  all  and  singular  the  said 
goods,  working  tools,  notes  and 
bills  receivable,  and  aU  other  traiuaUe 
thing  or  things  belonging  to  said  firm, 
of  opoiy  nmne  mtd  kifid;"  subject, 
however,  to  the  payment  by  W.  of 
one  half  of  all  the  debts  and  liabili- 
ties of  the  firm,  due  and  to  become 
due ;  which  he  agreed  to  pay.  It 
was  contemplated,  at  the  time,  that 
W.  should  take  the  place  of  M.  in 
the  firm,  which  he  subsequently  did. 
Seldy  that  under  the  general  terms 
of  this  agreement,  B.*s  interest  in  a 
sum  of  money,  deposited  in  the 
bank  to  the  credit  of  the  firm  of  B. 
&  M.,  passed  to  W.,  although  un- 
existence  of  such  deposit  was  the 
known  to  the  parties  at  the  time  of 
the  sale.  Oram  v.  The  Union  Bank 
of  Rocheeter,  426 

16.  And  this,  although  an  inventory 
of  the  property  was  taken,  which 
the  parties  supposed  embraced  ev- 
ery article  belonging  to  the  firm ; 
the  contract  not  being,  in  terms, 
limited  by  the  inventory,  which  was 
not  mentioned  or  referred  to  in  the 
bill  of  sale  \  the  parties  having  em- 
ployed words  of  description  so  gen- 
eral and  comprehensive  as  to  in- 
clude every  species  and  article  of 
property  of  the  firm,  whether  enu- 
merated in  the  inventory  or  not.  ib 

2.  Vididity. 

17.  The  defendants  made  an  agree- 
ment with  the  plaintiff  by  which 
they  stipulated  that  on  the  pay- 


ment by  him  of  $200,000  for  a  eer« 
tain  number  of  shares  of  the  capital 
stock  of  a  railway  company,  then 
belonging  to  them,  new  directors, 
to  be  nominated  by  the  plaintiff 
and  his  co-purchaser,  H.,  should  be 
substituted  in  the  place  of  all  the 
other  directors,  except  the  plaintiff 
and  H.,  who  were  directors  at  the 
time.  Heid  that  the  contract  was 
an  attempt  improperly  to  interfere 
with  the  rights  of  others,  and  was 
clearly  contrary  to  public  policy. 
Fremont  v.  SUme,  169 

18.  And  that  if  the  subject  matter  Of 
the  contract  was  of  that  speciee 
which  would  authorize  a  court  of 
equity  to  interpose  and  decree  a 
specific  performance,  the  object  and 
nature  of  it  would  forbid  any  such 
interposition.  '      ib 

19.  The  plaintiff  induced  H.  the  trus- 
tee who  held  the  package  contain- 
ing the  certificates  of  stock  &c  to 
deposit  it  in  a  bank.  H.  at  the 
same  time  directed  the  cashier  to 
deliver  the  package  to  the  plaintiff 
on  his  depositing  the  balance  of  the 
purchase  money  (|96.616.75)  to  the 
credit  of  H.  The  plaintiff  accord- 
ingly paid  that  sum  to  the  bank, 
and  received  the  package^  without 
requiring  the  performance  of  the 
stipulation  relative  to  the  change 
in  the  board  of  directors,  or  men- 
tioning the  subject.  IMtf  that  even 
if  the  contract  were  such  ats  a  court 
of  equity  would  compel  the  parties 
specifically  to  perform,  Uie  circum- 
stances of  the  case  would  debar  the 
plaintiff  from  any  right  to  that  re- 
Hef;  and  that  he  could  not  now 
prevent  H.  from  receiving  the  pur- 
chase money,  and  remitting  it  to 
the  vendors  of  the  stock.  ib 

8.  'Reforming. 

20.  It  is  an  invariable  rule  of  courts 
of  equity,  that  in  an  action  to  re- 
form a  written  agreement,  on  ac- 
count of  an  alleged  mistake  of  facts, 
relief  will  not  be  granted  except 
upon  the  dearest  and  most  satis- 
factory proof  of  the  mistake,  and 
of  the  real  agreement  j)etween  the 
parties.    Bateford  v.  MeLem,      445 

21.  In  an  action  brought  for  tue  pur- 
pose of  reforming  two  promissory 
notes,  executed  by  the  defendants 
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to  the  plaintiff,  ao  as  to  make  them 
oonform  to  a  prior  oral  agreement, 
by  bearing  interest  from  &eir  date, 
the  referee,  without  finding  either 
that  it  was  agreed  orally  by  the 
parties  that  the  notes  should  bear 
interest,  or  that  they  were  by  mis- 
take executed,  deliTered  and  ac- 
cepted without  the  words  necessary 
to  carry  interest,  found  that  a  parol 
agreement  had  been  made  between 
the  parties,  prior  to  the  date  of  the 
notes,  for  the  sale  of  certain  per- 
sonal property,  as  mentioned  in  two 
certain  papers  annexed  to  his  re- 
port, of  oTen  date  with  the  notes, 
whidi  (the  referee  found)  stated 
truly  and  correctly  the  agreement 
between  the  parties.  The  first  of 
these  papers  was  a  bill  of  sale  of 
personal  property  by  the  plaintiff  to 
the  defendants,  for  $6000,  and  the 
second  was  a  chattel  mortgage  on 
the  same  property,  executed  by  the 
defendants  to  the  plaintiff,  condi-' 
tioned  for  the  payment  of  four  sev- 
eral promissory  notes,  of  the  same 
datOj  for  $1000  each,  in  one,  two, 
three  and  four  years,  respectively ; 
the  last  two  of  which  were  the 
notes  sought  to  be  reformed.  And 
the  referee  found  that  the  last  two 
notes  did  not  conform  to  the  agree- 
ment between  the  parties,  in  that 
they  did  not  contain  a  provision  for 
drawing  interest  from  date,  and 
that  they  should  be  reformed  as 
prayed  for.  Seld  that  the  bill  of 
sale  and  the  chattel  mortgage,  to- 
gether with  the  first  two  notes,  re- 
garded merely  as  evidence  of  the 
terms  of  the  prior  parol  agreement, 
and  unaided  by  any  oral  evidence, 
did  not  furnish  any  satisfactory 
proof  that  the  last  two  notes  were, 
by  the  terms  of  the  parol  agree- 
ment, to  bear  interest;  much  less 
that  clear  and  strong  proof  which 
was  requisite.  ti 

22.  BM,  aUo,  that  the  chattel  mort- 
gage, b^ng  merely  collateral  to  the 
notes,  could  not  properly  be  con- 
sidered as  evidtnee  of  an  agreement 
to  pay  interest  on  the  notes,  except 
aeeirdin^  to  tMr  Urmt,  H 

28.  Seidf  further  J  that  in  the  absence 
of  any  evidence  or  finding  of  frattd 
on  the  part  of  the  defendants,  or  of 
a  mutual  mktaie$y  no  case  was  made 
for  refonning  the  written  contract. 

a 


M.  And  that  the  plaintiff,  having 
fkUed  to  show  any  agreement  that 
the  last  two  notes  should  bear  in- 
terest, he  was  not  entitled  to  a  de- 
cree for  a  specific  performance,    ib 

See  HvBBAirD  Aim  Wife,  1,  20,  21. 
Iksuravcs,  (Fibb,)  1, 8, 5, 11, 18. 
Sbt  Ofv. 
Spbcifio  Pbrfobhabcb. 

VbVBOB  and  P(rBCBA8BB,5, 21, 22. 


ALIMONT. 
See  DiTOBOB. 

AMENDMENT. 

1.  A  Judge  has  no  power  to  grant  an 
amendment  of  the  complaint,  at 
the  trial,  changing  the  action  fi-om 
one  eg  deUoto  to  an  action  etf  eattiraeiu, 
WkUeomb  T.  Sungerfordf  177 

2.  A  variance  between  the  complaint 
'and  the  proof,  in  such  a  case,  is  not 
one  wlych  can  be  disregarded,  or 
amended,  under  the  code,  but  is  a 
failure  to  prove  the  alleged  cause 
of  action ;  not  in  some  particulars 
only,  but  in  its  entire  scope  and 
meaning.  ib 

8.  Decisions  of  the  Judge,  at  the  cir- 
cuit, touching  the  amendment  of 
the  complaint,  are  not  proper  sub- 
jects of  exception.  They  rest  in 
the  sound  discretion  of  the  court, 
and  are  not  reviewable  on  a  motion 
for  a  new  trial    Binnard  v.  Spring ^ 

470 

4.  After  the  defendant  has  answered, 
the  plaintiff  may  amend  his  com- 
i5laint,  of  course  and  without  costs, 
by  stating  the  place  of  trial  to  be 
in  a  different  county  fW>m  that 
specified  in  the  complaint  originally 
served.  Striker  v.  The  New  Tcrk 
JBjpehmtge  Bank,  611 

See  AOBBBMBBT,  4. 

ANSWER. 

Under  the  code,  no  formal  ccnclusion 
to  an  answer  being  requisite,  and 
no  judgment  or  relief  being  required 
to  be  prayed  for,  except  when  the 
defendant  asks  affirmative  relief 
against   the   plaintiff,   an  answer 
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apedally  aetting  up  the  defense  of 
paymenti  and  demaDding  that  the 
complaiDt  be  dismissed,  and  Jodg- 
ment  for  costs,  is  good;  although 
it  does  not  pray  ju^ment  whether 
the  plaintiff  shall  further  maintain 
his  action.    Bendit  ▼.  AnnnUy,  192 

See  Pbactiob,  5. 


APPEAL. 

1.  A  notice  of  the  entry  of  a  judg- 
ment, rendered  upon  the  report  of 
a  referee,  directing  the  payment  of 
money,  served  before  the  costs  are 
finally  adjusted,  will  not  have  the 
effect  to  limit  the  right  of  the  oppo- 
site party  to  appeal  to  the  general 
term.  Chmnpisn  v.  The  FiymmUh 
CkmgregaUomU  Society  ^  441 

2.  A  party  seeking  to  avail  himself  of 
the  statutory  limitation  of  his  ad- 
versary's right  to  appeal,  should  be 
held  to  strict  practice.  ti 

8.  The  practice  allowing  a^.  painty  to 
enter  and  docket  his  judgment, 
without  notice  of  taxation,  is  al- 
lowed, merely  to  prevent  delay  in 
obtaining  his  lien  and  securing  his 
demand.  It  would  be  unjust  to 
permit  him  so  to  use  the  privilege 
as  to  shorten  the  time  within  which 
his  opponent  may  appeal,  or  em- 
barass  him  in  the  exercise  of  that 
important  right.    Feri.  G.  Sxith,  J. 

ib 

4.  Where  a  referee  dismisses  the  com- 
plaint with  costs,  a  voluntary  pay- 
ment of  the  costs,  by  the  plaintiff, 
will  not  amount  to  a  waiver  of  the 
right  of  appeal.  ib 

6.  In  the  absence  of  proof  tg  the  con- 
trary, the  presumption  is  that  the 
referee  dismissed  the  complaint  on 
the  merits;  and  notwithstanding 
the  costs  have  been  paid,  the  plain- 
tiff has  A  right  to  have  the  decision 
of  the  referee,  on  the  merits,  re- 
viewed, ih 

Bee  Ybitdob  a.vd  Pubchabbb,  8. 


ARREST. 

!•  Where  a  married  woman  brings  an 
action  for  the  conversion  of  per- 
sonal property,  and  a  Judgment  is 


rendered  against  her  for  coets,  she 
is  not  liable  to  arrest  upon  an  exe- 
cution issued  against  her  person, 
for  the  costs.    Sovey  v.  SUtrr,   485 

2.  Although  section  288  of  the  code 
was  intended  to  establish  the  gen- 
eral rule  that  in  an  action  in  which 
the  defendant  shall  be  liable  to  be 
arrested,  the  plaintiff  himself  shall 
be  liable  to  an  execution  against 
the  person,  in  case  judgment  be 
rendered  against  him,  yet  the  rule 
thus  established  does  not  embrace 
those  cases  in  which,  by  other  pro- 
visions of  the  code,  the  same  party 
plaintiff  would  not  be  liable  to  ar- 
rest if  he  were  the  defendant.        ib 


ASSESSMENT. 

See  IirsuRAircB,  (Fibb,)  6, 7, 11, 12, 18. 
Patmbnt,  4.  ^^ 

Taxbs  Avn  Taxatxob. 


ASSIGNMENT. 

For  the  ben^  of  creditors.    See  Dbbtob 
▲BD  Cbbditob,  1  to  6. 

See  MoBTOAOB,  9. 
Shbbiff,  2,  5. 


ATTACHMENT. 

1.  The  amount  of  property  to  be 
seised  by  the  sheriff,'  upon  an  at- 
tachment, is  within  the  exercise  of 
a  sound  discretion  by  him ;  and  be 
is  responsible  to  both  parties  for 
the  exercise  of  a  sound  and  reason- 
able discretion  in  performing  his 
duty.    Fitzgeraid  v.  Blake,  618 

2.  The  pUintiff  has  no  right  to  dictate 
the  extent  of  the  levy,  any  more 
than  the  defendant  has  to  limit  it. 
The  plaintiff  can  only  point  out  the 
property  to  the  sheriff,  and  require 
a  levy  upon  so  much  as  will  be 
sufficient.  ih 

8.  In  an  attachment  suit  the  plalntiiT 
can  not  affect  real  estate  belonging 
to  the  defendant  by  filing  a  notice 
of  the  pendency  of  the  action  and 
including  therein  premises  not 
seised  by  the  sheriff  under  the  at- 
tachment, a 
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4.  The  notice  affects  only  those  lands 
which  the  sheriff  has  attached,  and 
is  inoperatiTe  as  to  all  other  lands 
inclnded  therein.  ib 

See  Shbbiff,  2,  8,  4,  6. 


B 


BANKS. 

1.  Where,  upon  the  expiration  of  the 
charter  of  a  bank,  the  president 
and  directors  assigned  all  its  prop- 
erty and  assets,  for  a  valuable  con- 
sideration, to  a  new  corporation 
formed  under  the  general  banking 
law,  the  latter  assuming  specially 
certain  debts  and  liabilities,  as  a 
part  of  the  consideration  of  the 
transfer;  Held  that  the  directors 
and  managers  of  the  old  corpora- 
tion were  not  liable,  as  trustees,  to 
one  who  had  deposited  stock  with 
the  old  corporation  as  collateral 
security,  and  which  it  had  sold  pre- 
vious to  its  .dissolution,  for  the 
value  of  such  stock.  Eoffman  v. 
Van  Nostrand,  174 

2.  The  plaintiffs,  who  were  bankers  in 
the  country,  sent  by  express  to  the 
defendant,  a  bank  in  the  city  of 
New  York,  with  which  they  kept 
an  account,  a  sealed  package  of 
bank  notes,  directed  to  the  cashier 
of  the  defendant.  The  package 
reached  the  city,  and  was  delivered 
by  an  employee  of  the  express  com- 
pany to  one  S.  who  was  then,  and 
had  been  for  some  time,  the  assis- 
tant receiving  teller  of  the  bank,  or 
acting  as  such,  and  who  gave  a  re- 
ceipt therefor.  The  package  was 
handed  to  S.  while  he  was  at  the 
receiving  teller's  desk,  during  the 
temporary  absence  of  the  receiving 
teller  therefrom.  The  package  was 
never  in  fact  delivered  by  8.  to  the 
cashier,  and  neither  the  package 
nor  its  contents  ever  came  to  the 
hands  of  the  cashier,  or  into  the 
possession  of  the  bank.  Hdd  that 
the  bank,  by  placing  S.  behind  the 
railing,  and  permitting  him  to  act 
there  as  assistant  receiving  teller, 
presented  or  held  liim  out  to  the 
express  agent  as  authorized  to  re- 
ceive the  package,  at  least  for  the 
purpose  of  delivering  it  to  the 
cashier;    that  the   express   agent 


had  a  right  to  assume  that  S.  was 
honest,  and  careftil,  and  that  he 
would  deliver  the  package  to  the 
cashier ;  and  that  he  was  not  bound 
to  insist  on  delivering  the  package 
to  the  cashier,  personally.  Htntd^ 
kiuY,The  Jrtitans'  Bank,  617 

8.  Accordingly  held  that  the  loss  of 
the  money  must  fall  upon  the  bank, 
instead  of  the  express  company,  ib 

See  AORBBMENT,  15, 16. 

Patvbnt,  4, 


BASTAKDY. 
See  Warrant. 


BILL  OF  SALE. 

A  bill  of  sale  of  a  canal  boat,  execut- 
ed by  F.  dc  N.  to  B.,  conveyed  all 
the  right,  title  and  claim  of  the 
vendors  against  S.  a  former  owner, 
by  reason  or  on  account  of  a  cer- 
tain bill  of  sale  of  the  boat,  execut- 
ed to  them  by  S.,  for  any  defect  in 
the  title  of  the  boat  or  otherwise, 
dbc.  The  bill  of  sale  to  B.  was  ex- 
ecuted prior  to  the  discovery  of 
any  unsoundness  in  the  boat.  Kdd 
that  such  bill  of  sale  did  not  trans- 
fer to  B.  any  title  to  a  cause  of 
action  in  favor  of  F.  dc.  N.  against 
S.  for  fraud  in  the  sale  of  the  boat 
by  S.  to  them.    Binnard  v.  Spring, 

470 

See  EviDBircB,  8. 


BOARDING  HOUSE  KEEPERS. 

1.  Since  the  act  of  April  16,  1860, 
"for  the  protection  of  boarding 
house  keepers,"  the  keeper  of  a 
boarding  honse  has  a  lien  for  board, 
upon  goods  brought  upon  the  prem- 
ises by  a  boarder,  to  furnish  his 
room,  althongh  they  in  fact  do  not 
belong  to  the  boarder,  but  to  a 
stranger.    Jonee  v.  MorriUy  623 

2.  It  was  the  intention  of  the  legisla- 
ture, by  that  act,  to  give  boarding 
house  keepers  the  same  lien,  in  re- 
spect to  the  effects  of  their  board- 
ers, as  the  common  law  gave  to 
innkeepers,  as  to  the  goods  of  their 
guests.  ih 
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BOHA  FIDS  HOLDER. 


A  verbml  pledge  of  a  negotiable  in- 
stnimeDt,  wiUiont  a  delivery  or  an 
abeolate  transfer,  will  not  make  the 
pledgee  a  hotui  JUU  holder  thereol 
MumU  ▼.  Setidder,  81 


BONA  FIDE  PUBCHA8ER. 

1.  A  purchaser  of  real  estate  from  a 
Judgment  debtor,  more  than  ten 
years  after  the  docketing  of  a  judg- 
ment against  him,  is  to  be  deemwl 
a  purcluiser  in  good  faith,  unless  he 
purchases  with  an  actual  fraudu- 
lent intent.  Mere  notice  of  the 
Judgment,  either  actual  or  con- 
structive, will  not  render  the  pur- 
chase maiajide.    Me^ncldt  ▼.  Darling, 

418 

2.  Although  the  name  of  the  princi- 
pal debtor  be  inserted  in  a  bond  as 
one  of  the  obligors,  the  instru- 
ment need  not  be  subscribed  by 
him,  in  order  to  make  it  binding  on 
the  sureties  who  do  sign  it.  WU- 
Uami  V.  MarihoB,  224 

Am  Damaobb. 

SHBBlPr. 


BOOKS  AND  PAPERS. 

St0  Officb. 

Nbw  Yobk  (citt  of.) 

BROOKLYN,  (CITT  OF.) 

The  legislature,  by  an  act  passed 
April  17,  1861,  provided  for  the 
widening  of  Fourth  avenue,  in  the 
city  of  Brooklyn,  and  appointed  a 
board  of  commissioners  with  power 
to  open  and  work  the  same;  and 
until  the  work  was  completed,  all 
power  over  the  avenue  was  taken 
from  the  cotnmon  council,  and  given 
to  the  commissioners.  The  city  was 
directed  to  issue  its  bonds  to  a  cer- 
tain amount,  and  pay  the  money 
realized  therefrom  to  the  city  treas- 
urer, and  the  same  was  to  be  kept 
separate  and  paid  out  upon  the  or- 
der of  the  commissioner,  only,  and 
to  be  used  for  no  other  purpose. 
The  act  did  not  provide  that  the 
corporation  of  Brooklyn  should  ac- 
cept of,  or  assent  to,  it.  The 
commissioners  named  in  the  act  con- 
tracted, in  their  own  names,  with  K. 


and  B.  for  eertain  woik  to  ho  dono 
upon  the  aTenne,  by  K.  and  B.  at 
stipulated  prices^  which  work  was 
porfonned  by  the  latter.  In  1862, 
the  legislature  enacted  a  new  char- 
ter for  the  dty  of  Brooklyn,  hj 
which  there  was  created  a  board  Of 
contracts,  which  board,  only,  could 
bind  the  dty  by  contract,  except 
in  certain  spediled  cases.  Udd, 
1.  That  the  avenue  commissioners 
were  not,  by  operation  of  law, 
the  agents  of  the  dty.  2.  That  if 
the  dty  were  liable  to  K.  and  B. 
upon  the  contract,  it  was  liable  to 
pay  as  directed  by  the  statute,  from 
the  fund  and  in  the  predse  manner, 
therein  prescribed,  and  solely  by 
force  of  the  legislative  power  of 
taxation.  3.  That  the  fund  raised 
under  the  act  of  1861,  was  the  only 
fund  with  reference  to  which  K.  and 
B.  contracted  with  the  commission- 
ers ;  and  that  they  could  be  paid  in 
no  other  way  than  under  and  by  vir- 
tue of  the  act.  4.  That  the  new  char- 
ter of  Brooklyn  did  not  repeal  tho 
act  of  1861,  appointing  the  Fourth 
avenue  commissioners.  5.  That  an 
action  would  not  lie  against  the  city, 
by  K.  and  B.  upon  the  contract, 
until  the  fund  should  have  been 
raised  by  the  sale  of  the  dty  bonds, 
and  the  proceeds  paid  to  the  city 
treasurer,  and  the  avenue  commis- 
sioners had  given  their  orders  on  the 
treasurer,  in  favor  of  K.  and  B. 
6.  That  K.  and  B.  must  first  pro- 
duce the  orders,  from  the  commis- 
sioners ;  and  if  an  order  was  un- 
justly refused,  the  remedy  was  by 
mandamus.    Kmf   v.  Tkt  CUjf  oJT 
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CANAL  BOAT. 

8m  Bill  of  Salb. 

Vbhdob  urn  Pubchasbb,  5. 

CERTIFICATE  OF  ACKNOWL- 
EDGMENT. 

See  Etidbkcb,  6. 

CERTIORARI. 

If  a  husband  is  in  fact  the  tenant  of 
premises,  and  has   been  removed 
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from  tlie  possenion  by  sanunary 
prooeedings  under  the  Btatnte,  for 
the  non-paymeDt  of  rent,  without 
dne  notice,  he  alone  is  entitled  to 
Judgment  of  restitution;  and  he 
%lone  should  be  the  relator  in  a  cer- 
tiorari to  review  and  reverse  the 
proceedings  and  Judgment.  The 
court  can  not  order  restitution  in 
.  favor  of  the  wife,  or  other  person 
not  a  party  to  the  proceedings. 
SuTHBBLAND,  J.  disseuted.  Feo^y 
n  rd.  ZmotoHt  r.  UeCajfrty^         580 

CHATTEL  MORTGAGE. 

1.  If  property  mortgaged  is  in  the 
possession  of  a  thlM  person,  an  im- 
mediate dcflirery  is  not  necessary. 
Ooodwm  T.  KeU^f  194 

2.  Where  G.,  upon  obtaining  $200 
from  the  plaintiff,  told  him  she 
would  return  it  if  she  could,  or  if 
not,  that  she  would  sell  certain 
property  to  him  for  $1000,  if  he\;ould 
make  an  arrangement ;  Ifeld  that  it 
was  a  question  for  the  Jury  to  de- 
termine, whether  this  was  a  mere 
mortgage,  or  an  absolute  sale,  un- 
der proper  directions  from  the 
court.  ib 

8.  A  mortgage,  upon  logs  and  lumber, 
did  riot  authoriKe  the  mortgagor  to 
sell  the  property,  but  in  effect  pro- 
vided that  the  lumber  mortgaged, 
and  that  which  should  be  manufac- 
tured from  tbe  logs,  should  be  deliv- 
ered to  the  mortgagees  and  received 
by  them  at  a  piice  which  they  had 
previously  paid  the  mortgagor  for 
such  lumber,  and  the  value  thereof 
should  be  applied  on  the  mortgage 
debt  I/dd  ibat  tbe  mortgage  was 
not  fraudulent  in  law.  Johtuon  v. 
Curtu,  688 

Sm  Fbaud,  2,  8. 


CHECK. 

I.  To  pass  tbe  title  to  a  check,  to  a 
purchaser,  so  as  to  place  him  in  the 
position  of  a  bona  JIde  holder  and  to 
relieve  him  from  the  equities  exist- 
ing against  the  original  holder, 
something  more  should  be  required 
of  him  than  simply  parting  with 
money  upon  the  individual  checks 
of  the  borrower,  upon  the  fait1\  of 
receiving  the  avails  of  the  check  in 


queetion,   when   paid.     Smidl  r. 
Seudder,  81 

2.  There  should  either  be  a  dellrery, 
or  some  positive  act  showing  an  ac- 
tual transfer  of  the  check  itself,  or 
a  parting  with  the  right  to  dispoflto 
of  it.  ih 

8.  It  would  be  a  dangerous  position 
to  hold,  in  refereujce  to  paper  of 
that  character,  that  when  the  origi- 
nal holder  kept  the  entire  possession 
and  full  control  of  the  check,  and 
gave  other  paper  for  moneys  ad- 
vanced, the  party  making  the  ad- 
vances occupies  the  position,  and 
is  entitled  to  the  protection,  of  a 
bona  fidt  holder  of  negotiable  paper. 
P#r  MiLLBB,  J.  ih 

See  BoHA  Fidb  Holdbb. 


COMMISSIONERS  OF  TAXES  AND 
ASSESSMENTS. 

See  Nbw  Yobk,  (citt  of,)  4,  6,  6, 


COMPLAINT. 

1.  It  is  a  fundamental  rule,  in  plead- 
ing, that  where  there  are  separate 
counts,  in  a  complaint,  each  must 
disclose  a  distinct  right  of  action. 
Simmtme  v.  Fairohiidf  404 

2.  Another  rule  is  that  the  complaint 
should  consist  of  allegations  or  aver- 
ments of  fact  stated  positively,  or 
upon  information  and  belief.         ib 

8.  A  complaint  contained  two  counts ; 
the  first  setting  forth  the  will  of  P. 
S.  deceased,  praying  that  it  might 
be  declared  void,  for  certain  rea- 
sons there  assigned.  Tlie  second 
count  contained  no  allegations  of 
fact,  except  that  certain  specified 
questions  bad  arisen  under  or  in 
respect  to  the  will  set  out  in  the 
first  count.  The  reference  to  the 
will  as  set  out  in  the  first  count  was 
in  these  words :  *'  Asstiraing  that 
the  said  instrument  was  duly  exe- 
cuted" Slc.  Held  that  this  was  not 
a  sufficient  referehce  to  the  pre- 
ceding count  to  make  the  will  a 
part  of  the  second  count.  That 
there  should  have  been,  in  express 
terms  or  by  implication,  after  an 
allegation  of  the  making  of  the 
will,  an  averment  of  theduoexecu- 
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tioa  of  tlie  same ;  aad  then  ft  refer- 
ence to  the  former  conot  for  its 
terms,  date  and  manner  of  execu- 
tion might  have  been  soiBcient. 
J.  C.  Smith,  J.  dissented.  ib 

4.  Hdd,  also,  that  assuming  that  the 
reference,  in  the  second  count,  to 
the  will  was  sufficioit  to  make  the 
will  a  part  of  that  count,  the  count 
was  still  defective,  for  want  of  the 
requisite  allegations  to  make  the 
will  operative  as  a  will  of  either 
real  or  personal  estate,  or  the  sub- 
ject matter  of  an  action.  Th^t 
there  was  nothing  in  the  shape  of  a 
cause  of  action  presented  in  the 
second  count,  and  that  it  could  not 
be  helped  out  by  reference  to  the 
first  count.  ib 

5.  Injuries  to  the  plaip tiff's  character 
by  a  false  and  malicious  charge 
made  by  the  defendant  under  oath, 
before  a  grand  jury,  whereby  sev- 
eral matters  of  special  damage  oc- 
curred, which  the  plaintiff  sets  forth, 
are  causes  of  action  which  are  em- 
braced in  the  fourth  subdivision  of 
section  167  of  the  code,  and  may 
properly  be  united  in  a  complaint. 
HuU  V.  Vredand,  543 

6.  Mode  of  setting  forth  the  words 
spoken,  in  a  complaint  for  slander. 

ib 

Amendment  of.    See  Axehdmbvt. 
JHimistal  of.    See  Appeal,  4,  5. 


CONSTITUTIONAL  LAW. 

1.  That  portion  of  the  act  of  the  le- 
gislature of  December  14,  1847, 
{laws  of  1847,  ch.  456,)  which 
provides  for  the  reassessment  be- 
fore a  jury  of  the  damages  occa- 
sioned by  the  laying  out  of  a 
highway,  where  they  shall  have 
been  assessed  in  the  first  instance  by 
the  three  commissioners  appointed 
by  the  county  court,  as  required 
by  that  act,  is  not  in  conflict  with 
the  constitution  of  this  state.  Ciark 
V.  Miller,  256 

2.  The  7  th  section  of  the  1st  article 
vof  the  constitution  is  not  a  restric- 
tion upon  the  legislative  power  to 
provide  for  a  reassessment  of  dam- 
ages in  such  a  case,  before  a  jury, 
after  they  have  been  once  assessed 


by  committioiMn, 
ate. 


the  sUt- 


8,  The  constituUonalify  and  force  of 
the  act  of  the  legislature,  of  April 
19,  1859,  to  provide  for  closing  the 
entrance  of  the  tunnel  of  the  Long 
Island  Rail  Road  Company,  in  At- 
lantic street,  in  the  city  of  Brook- 
lyn, as  well  as  of  the  act  modifying 
the  same,  passed  March  28,  1860, 
is  ree  adjudkata  in  this  court.  LUeh' 
Jidd  T.  McOmber,  288 

4.  The  power  of  the  legislature  to 
provide  for  closing  the  tunnel,  the 
restoration  of  the  street  to  its  prop- 
er grade,  and  the  relinquishment  by 
the  company  of  the  right  to  use 
steam  within  the  city  limits,  for  a 
fixed  compensation,  not  exceeding 
$125,000,  to  be  assessed  upon  the 
lands  within  the  prescribed  election 
district,  having  been  affirmed  in  the 
case  of  The  Fecple  v.  Laurenee^  (36 
Harb.  177,)  is  no  longer  a  debatable 
question  in  the  second  district. 
Per  Browk,  J.  ib 

6.  The  assessment  authorized  by  the 
act  of  April  19,  1859,  being  a  tax 
impoHed  for  a  local  improvement, 
and  the  power  exerted  by  the  legis- 
lature in  that  act,  and  in  the  act  of 
March  28,  1860,  by  providing  for 
the  collection  of  such  tax  by  a  sale 
of  the  property  of  owners  not  bene- 
fited by  the  improvement,  to  pay 
for  which  the  tax  was  created,  b^ 
ing  a  legitimate  exercise  of  the  tax- 
ing power,  the  legislature  also  had 
the  power  to  give  a  remedy  by 
action,  in  the  name  of  the  collector 
appointed  under  the  act  of  1859, 
against  an  owner  of  property  bene- 
fited, for  the  recovery  of  an  assess- 
ment made  upon  his  property.      ib 

6.  If  such  tax  is  just  and  legal  in  its 
inception,  there  is  no  limitation 
upon  the  power  of  the  le^slature 
to  provide  for  its  collection;  and 

.  such  power  is  to  be  exercised  at  the 
discretion  of  the  legislature.  ib 

7.  An  assessment,  made  under  the  act 
of  April  19,  1859,  imposing  as  it 
does  upon  the  owners  of  the  prop- 
erty benefited  an  obligation  to  make 
payment,  it  was  competent  for  the 
legislature  to  add  to  the  remedies 
given  by  that  act  an  action  at  law 
for  the  recoverjr  of  the  sum  assessed 
to  the  owners  respectively.  ib 
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8.  The  act  of  April  19, 1859,  created 
the  assessment  district  therein  men- 
tioned, npoD  the  theory  that  it  was 
to  he  henefited  hy  the  improve- 
menl ;  and  as  the  collector  was  an 
officer  appointed  at  the  same  time, 
there  was  no  constitntional  impedi- 
ment in  the  way  of  conferring  the 
power  of  appointing  the  collector 
upon  the  Long  Island  Rail  Road 
Company,  who  were  exclasively  in- 
terested in,  and  entitled  to,  the  tax 
authorized  to  be  collected.  ib 

9.  The  proTision  in  the  act  of  April 
24,  1868,  (Latct,  p.  409)  declaring 
that  the  head  of  the  law  depart- 
ment, of  the  city  of  New  York,  shall 
have  the  exclusive  right  to  appear 
for  the  mayor  &c.  in  all  motions, 
Actions  and  proceedings,  is  uncon- 
stitutional and  Toid,  because  it  is  a 
subject  entirely  distinct  from  the 
subject  of  the  act,  and  is  not  ex- 
pressed in  the  title.  Baldwin  ▼.  The 
Mayor  ^.  of  Xew  York,  649 

10.  The  fifth  section  of  the  act  of  1859 
is  constitutional,  becanse  it  is  inci- 
dental to  the  main  purpose  of  the 
act.  ih 

11.  Where,  after  it  had  been  repeat- 
edly decided  by  the  supreme  court 
that  B.  &>  J.  Iiad  no  rigliL  to  recover 
damages  against  the  city  of  New 
York,  for  its  failure  to  award  to 
them  a  contract  for  building  cer- 
tain gate  houses,  because  the  city 
had  made  nn  contract,  but  on  the 
contrary  had  expressly  refused  to 
make  any,  the  legislature,  by  an 
act  passed  in  1860,  undertook  to 
recognize  the  claim  of  B.  &>.  J.  and 
declare  that  the  damages  they  had 
sustained  miglit  be  ascertained  by 
three  arbitrators  to  be  appointed 
as  prescribed  in  the  act;  Held  that 
the  legislature  had  no  right  to  in- 
terfere with,  or  adjudicate  upon  the 
claim  of  B.  &•  J.  upon  the  city  in 
this  manner;  and  that  the  act  in 
question,  so  far  as  it  related  to  this 
subject,  was  unconstitutional,  and 
every  proceeding  under  it  utterly 
Toid.  ib 

12.  Both  individuals  and  corporations 
are  entitled  to  have  their  liabilities 
determined  by  due  process  of  law, 
and  to  have  claims  for  damages 
ascertained  by  a  jury,  according  to 
the  course  of  common  law.    This  is 


a  right  guarantied  by  the  eonsiitu^i 
tion ;  and  any  attempt  of  the  legis- 
lature to  ignore  that  right  is  noth- 
ing more  or  less  than  usurpation,  ih 

See  Taxes  and  Taxation,  4. 


CONTRIBUTION. 

The  plaintiff  and  the  defendant  and 
four  other  persons  were  tiie  only 
stockholders,  and  the  trustees,  of 
a  manufacturing  corporation.  The 
corporation  being  indebted  to  C. 
for  money  borrowed,  he  required, 
as  a  condition  of  a  continuance  of 
the  loan,  the  individual  note  of  all 
or  some  of  the  stockholders.  There- 
upon five  of  the  stockholders  and 
trustees,  including  the  plaintiff  and 
defendant,  executed  their  joint  and 
several  promissory  note,  to  him,  for 
the  amount  of  his  claim,  signing  it 
with  their  individual  names.  O., 
one  of  the  stockholders,  who  did 
not  sign  the  note,  and  the  corpora- 
tion, became  insolvent,  and  the 
plaintiff  paid  the  note  and  took  it 
up.  Held,  1.  That  as  between  the 
makers  of  the  note  and  the  payee, 
the  foyner  were  jointly  and  sever- 
ally liable  to  pay  the  whole  amount. 
That  as  between  them  and  the  cor- 
poration, they  were  all  accomoda- 
tion makers ;  and  the  corporation 
was  liable  to  each  of  them  for  all 
sums  which  thev  should  have    to 

■ 

pay.  And  that  as  between  them- 
selves, each  was  liable  to  pay  one 
fifth  part  of  the  whole  amount. 
2.  That  these  rules  were  not  to  be 
changed  or  misapplied  either  be- 
cause the  makers  of  the  note  had 
unequal  interests  in  the  corpora- 
tion, or  because  the  company,  or  O., 
became  insolvent.  8.  That  there 
was,  strictly  speaking,  no  subroga- 
tion of  the  plaintiff  to  all  the  rights 
of  ihe  payee;  but  his  payment  of 
the  note  authorized  him  to  sue  any 
of  the  other  makers,  for  contribu- 
tion. And  that  the  defendant  was 
liable  io  pay  his  one  fifth  part  of 
the  amount  so  paid  by  the  plaint  iff; 
which  was  recoverable  in  an  action 
at  law.    Cobum  v.  Wheeleek,        267 


CORPORATION. 

1.  It  being  the  usual  custom  of  a  cor- 
poration to  transfer  its  notes  by  Uio 
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mere  indorsement  of  the  president, 
BQch  an  indorsement  is  all  that  is 
requisite  to  effect  a  transfer  of  the 
title,  where  the  transfer  itself  is 
authorized  by  a  resolution  of  the 
directors.     Clmrk  y.  Titcomi,        122 

2.  It  is  well  settled  law,  in  this  state, 
that  any  corporation  may  borrow 
money  for  the  ordinary  business, 
and  to  accomplish  the  objects,  of 
the  corporation,  and  may  give  its 
obligations  for  the  money  thus  bor- 
rowed, ib 

3.  A  corporation  haying  the  power  to 
issue  its  own  obligations  for  money 
so  borrowed,  has  also  the  right,  in- 
stead of  giving  its  own  obligations, 
to  turn  out  its  assets  to  secure  the 
payment  of  money  so  borrowed. 
The  two  powers  stand  on  the  seme 
principles.  ib 

i.  The  statute  declaring  that  the  di- 
rectors and  managers  of  any  cor- 
poration shall,  upon  its  dissolution, 
be  the  trustees  of  the  creditors  and 
stockholders,  expressly  limits  their 
liability  to  the  extent  of  the  prop- 
erty and  effects  that  shall  come  into 
their  hands.  I£of$nm  r.  Van  Not- 
trand,  174 

5.  Those  who  deal  with  the  agents  of 
a  municipal  corporation  must  take 
notice  of  th^  restricUons  in  its 
charter,  in  respect  to  the  powers  of 
the  corporation  and  its  agents,  and 
the  mode  in  which  such  powers  may 
be  exercised ;  and  must  see  to  it 
that  the  contracts  on  which  they 
rely  are  authorized  by  the  charter. 
Coinmereial  Bank  of  Sochater  ▼.  The 
CUy  of  Rochester,  488 

Bee  CONTRIBUTIOH. 

Emivent  Domaiv. 


COSTS. 

As  between  the  plaintiff  and  defend- 
ant, in  the  absence  of  any  fraudu- 
lent collusion  to  deprive  the  attor- 
ne^f  his  costs,  the  plaintiff  having, 
after  suit  brought,  accepted  the 
debt,  interest  and  expenses  of  pro- 
test, the  principal  becomes  extin- 
guished, and  the  incident  — the 
costs— goes  with  it.  Bendit  v.  An- 
neetff,  192 

Se€  Abbsst. 


COITNTT  COUBT. 
See  Nbw  Tbial,  5. 

D 

DAMAGES. 

1.  In  actions  for  the  breach  of  a  con- 
tract, or  in  actions  on  an  indemnity 
bond,  if  the  plaintiff  states  no  spe- 
cial damages,  in  his  complaint,  he 
is  confined,  in  his  recovery,  to  such 
only  as  arise  A'om  the  breach,  and 
then  only  to  such  as  are  proximate, 
and  are  the  fair,  legal  and  natural 
result  of  tl^  act  provided  against 
Halloek  v.  Belcher,  199 

2.  The  condition  of  a  bond  given  by 
the  plaintiff  in  an  attachment  suit 
to  the  owner  of  the  vessel  on  board 
of  which  the  goods  attached  were, 
was  that  the  obligors  should  pay 
''  all  expenses,  damages  and  charges 
which  might  be  incurred  by  the 
owner  or  master  of  the  schooner, 
or  to  which  they  might  be  subject^ 
ed,  for  unloading  said  goods  from 
said  vessel,  and  for  all  necessary 

'  detention  of  said  vesssel  for  that 
purpose."  ffeld  that  the  obligee 
was  not  entitled  to  recover,  upon 
the  bond,  in  addition  to  the  ex- 
penses, damages  and  diarges  al- 
leged to  have  been  directly  and 
immediately  incurred  by  him,  in 
unloading  the  merchandise  fi-om 
the  schooner,  compensation  for  le- 
gal expenses  to  which  be  had  been 
subjected  in  defending  a  suit  in 
Florida,  commenced  against  the 
schooner,  by  the  consignees  of  the 
goods.  t^ 

8.  Where  the  plaintiff  proves  a  valid 
contract,  and  that  the  defendant  has 
broken  it,  the  plamtiff  is  entitled,  at 
least,  to  recover  nominal  damages. 
Devendorfv.  Wert,  227 

4.  The  plaintiff  made  a  valid  contract 
with  the  defendant  to  purchase  the 
latter's  entire  crop  of  hops,  which 
amounted  to  three  thousand  one 
hundred  pounds.  When  the  con- 
tract was  made,  the  hops  were  al 
lying  in  one  heap,  and  were  appar- 
ently of  one  quality.  Without  the 
knowledge  of  either  party  five  hun. 
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dred  pounds  of  the  hops,  in  the 
middle  and  at  the  bottom  of  the 
heap,  were  heated  and  spoiled. 
The  contract  price  was  fifteen  cents 
per  pound,  for  the  lot  as  it  lay. 
The  defendant  refnsed  to  perform 
his  contract,  and  a  clear  breach 
was  found,  by  the  referee ;  also  that 
five  hundred  pounds  of  the  hops 
were  worthless,  and  that  the  value 
of  the  remaining  two  thousand  six 
hundred  pounds  was  but  sixteen 
cents  per  pound,  at  the  time  when 
they  were  to  be  delivered.  There 
was  neither  warranty,  nor  misrep- 
resentation, by  the  defendant,  nor 
any  actual  loss  to  the  plaintiff.  Heid 
that  the  plaintiff  was  entitled  to  a 
report  in  his  favor  for  nominal 
damages,  but  no  more.  ib 

See  AcTXOV. 

AOBBEMBarT,  2. 


DAY  OF  THE  MONTH. 


See  Indictment. 


DEBTOR  AND  CREDITOR. 

t 

1.  Auifffiment  in  truatfor  beneJU  of  credr 

itore, 

1.  A  simple  contract  creditor  can  not 
maintain  an  action  to  set  aside  an 
assignment  for  the  benefit  of  cred- 
itors.    Coope  V.  Bowletj  87 

2.  An  assigment  in  trust  for  creditors, 
executed  here  by  two  of  the  four 
members  of  a  firm,  the  other  two 
members  being  absent  from  the 
country,  can  not  be  supported,  un- 
less due  authority  for  its  execution 
on  their  behalf  by  the  absent  mem- 
bers, or  a  subsequent  ratification 
of  such  execution,  is  proven.         ib 

8.  Whatever  moneys  of  the  estate 
were  paid  for  expenses,  or  to  cred- 
itors, under  an  assignment,  in  good 
faith,  before  the  commencement  of 
an  action  to  set  it  aside,  should  be 
allowed  to  the  assignee,  if  the  as- 
signment is  finally  held  invalid. 
But  payments  to  himself,  or  to  his 
own  firm,  do  not  come  within  this 
principle.  ib 

4.  Though  an  assignment  for  the  ben- 
efit of  creditors  be  fraudulent  as 


against  the  creditors  of  an  assignor, 
that  will  not  affect  the  title  of  a 
purchaser  from  the  assignees,  if  he 
is  not  connected  with  the  fhtud, 
and  is  in  fact  a  purchaser  in  good 
faith,  and  for  a  valuable  considera- 
tion, and  without  notice  of  the 
fraud.  Per  Lott,  J.  ShekMf  v. 
Stryker,  284 

5.  Nor  will  the  fact  that  the  assignees' 
immediately  after  the  acceptance 
of  the  assignment,  refused  to  take 
possession  of  the  entire  property, 
deprive  them  o^  their  rights  under 
it.    Per  Lott,  J.  ib 

2.  Saiee  of  property  by  debtor. 

6.  The  mere  circumstance  that  a  mer- 
chant makes  a  disposition  of  his 
property,  when  he  becomes  insol- 
vent, and  is  pressed  by  creditors,  is 
no  conclusive  proof  that  he  intends 
to  defhind  them.  Loetehigk  v. 
Bridge,  171 

7.  The  fact  that  because  creditors  are 
delayed  in  the  collection  of  their 
claims  is  not  of^itself  sufSdent  to 
set  aside  a  sale  of  property ;  unless 
the  sale  is  accompanied  by  an  in- 
tent to  defraud.  ib 

8.  Where  the  sale  is  for  the  full  value 
of  the  goods,  and  the  proceeds  of 
it  are  appropriated  to  the  payment 
of  bona  fide  debts,  there  should  be 
no  presumption  of  fraud.  ib 

8.  Securing  debit  not  due:    Prefereneet, 

9.  When  a  creditor  has  two  debts,  one 
already  due  and  payable,  and  the 
other  |)ayable  at  a  distant  day,  he 
may  take  securky  for  the  payment 
of  both,  tvom.  his  debtor  in  failing 
circumstances,  without  the  infer- 
ence or  imputation  of  fraud.  Car- 
penter V.  Muren,  800 

10.  A  debtor  in  failing  circumstances 
has  a  perfect  right  to  prefer  one  of 
his  creditors  to  another,  in  the  dis- 
position of  his  estate.  And  a  dili- 
gent creditor  who  secures  his  qjaim 
by  legal  proceedings,  or  by  a  vol- 
untary arrangement  with  his  debtor, 
is  entitled  to  ez\joy  all  the  benefits 
of  his  superior  activity  and  dili- 
gence, ib 

See  EviDBNCB,  8,  6. 
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DEGREE. 

1.  The  former  distinction  between  de- 
crees in  equity  and  judgments  in 
actions  at  common  law,  has  not 
been  abolished  by  the  code,  but  is 
inherent  in  the  two  systems.  Zynch 
Y^The  Jtome  Got  Light  Cotnpan^,  591 

2.  The  decree  of  a  conrt  of  equity 
.    may  never  go  upon  the  docket,  at 

all.  It  is  only  when  a  certain  sum 
is  directed  to  be  paid  that  it  is  prop- 
er to  enter  it  upon  the  docket.  The 
delay  of  the  clerk  in  entering  it  in 
the  judgment  book  will  not  affect 
its  yalicUty.  ib 

8.  It  takes  effect  from  the  time  it  is 
published  by  the  court ;  and  it  is 
only  when  the  decree  provides  for 
the  recovery  of  money ^  that  it  is  re- 
quired to  be  docketed^  in  order  to 
give  it  effect  as  a  lien  upon  real  es- 
tate, or  to  authorize  ftirther  pro- 
ceedings thereon.  t^ 

4.  In  a  suit  for  partition  the  rights  of 
the  parties  are  fixed  and  settled  by 
the  final  decree,  and  not  by  the  en- 
rollment thereof  Hence,  in  an  ac- 
tion of  ejectment,  by  a  party  claim- 
ing title  under  the  decree  in  partition 
suit,  such  decree  is  evidence  to  show 
title  in  the  plaintiff,  although  it  was 
not  signed  and  docketed  until  after 
the  commencement  of  the  eject- 
ment suit.    MuLLiv,  J.  dissented,  ib 


DEED. 

1.  C.  and  M.  were  the  owners  of  ad- 
joining lots,  C.'s  being  the  north 
and  M.'s  the  soq^h  lot.  Both  par- 
ties claimed  title  from  the  same 
source,  C.'s  deed  being  the  oldest. 
But  M.'s  lot  had  been  previously 
contracted  to  be  sold  to  0.  who  was 
then  in  possession,  under  his  con- 
tract. A  brick  building  stood  on 
C.'s  lot,  at  the  date  of  his  convey- 
ance. The  description  in  C.'s  deed 
was  as  follows :  "  Thence  contin- 
uing the  same  course  along  the 
ft-ont  of  said  building,  seventy-nine 
feet  nine  inches,  to  the  comer  there- 
of, being  the  north  line  of  premises 
contracted  to  0.;  thence  easterly 
along  the  south  side  of  the  hriek 
ioaU  of  said  building,  seventy-seven 
feet  to  an  alley."  Reserving  to  the 
grantor  "  the  free  and  uninterrupted 


use  of  the  south  wall  of  the  Collins 
buildings,  for  the  support  of  the 
timbers  and  floors  of  the  store 
and  building  adjoining,  occupied 
by  0.,  as  the  same  is  now  used, 
and  the  use  of  the  chimne}'  flues 
in  said  wall,*'  &c  The  foundation 
wall  of  the  building  on  C.'s  lot,  on 
the  north  side,  projected  about  sii 
or  eight  inches  beyond  the  south 
face  of  the  brick^  wall.  M.  erect- 
ed a  building  on  fiis  lot,  construct- 
ing his  north  wall  up  to,  and  against 
C.'s  south  brick  wall;  C,  claiming 
that  his  deed  carried  him  to  the 
south  line  of  the  foundation  tsell, 
instead  of  the  south  line  of  the  hriek 
wtUlj  of  his  building,  brought  eject- 
ment for  the  intermediate  six  or 
eight  inches.  ITeldj  that  the  divis- 
ion line  between  the  lots  mentioned 
in  C.'s  deed,  was  intended  to  be  a 
straight  hue  from  the  southwest 
corner  of  the  building  to  the  rear  of 
the  lot ;  and  that  the  terms  "  corner 
of  the  building/'  and  ''  along  the 
south  side  of  the  brick  wall," 
clearly  limited  C.'s  south  line  to 
the  outer  surface  of  the  brick  wall ; 
and  that  C.  had  no  title  to  the  strip 
of  land  in  question.  J.  C.  Smitb,  J. 
dissented.     Coma  v.  Minot^ 


2.  West  Front  street,  in  the  village 
of  Lockport,  crosses  Green  street 
at  right  angles,  and  the  plaintiff 
was  the  owner  in  fee  of  lot  207,  sit« 
uate  in  the  corner  formed  by  those 
streets.  That  lot  was  a  part  of 
original  lot  19,  which  had  Green 
street  on  the  south,  and  West  Front 
street  on  the  east  lines,  four  rods 
on  Green  street  and  ten  rods  on 
West  Front  street,  and  a  part  of 
lot  17,  lying  west  of  19.  That  lot 
was,  long  ago,  divided  into  five  lots 
fronting  on  West  Front  street. 
In  1825,  C.  conveyed  in  fee  certain 
lots  to  S.,  described  as  "  village  lots 
Nos.  11,  12,  14,  15,  17,  19  and  20, 
on  Green  street,"  according  to  a 
map  referred  to.  Lot  20  was  south 
of  lot  19,  on  the  other  side  of  Green 
street.  Held  that  C.'s  conveyance 
to  S.  of  lots  19  and  20,  included  the 
whole  of  Green  street  lying  between 
them,  as  designated  on  the  map, 
and  the  west  half  of  West  Front 
street,  on  the  east  of  those  lots, 
and  also  carried  lot  17  west  of  lot 
19  south  to  the  centre  of  Green 
street,  so  as  to  embrace  the  land 
claimed  in  this  action,  being  the 
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north  half  of  Green  street.  Ladir 
T.  Tk$  N§w  TarJt  (UntnU  Bail  Road 
Otmptmjf,  \^      466 

8.  In  1829  8.  conyeyed  in  fee  to  0. 
"  all  of  a  cortain  piece  or  parcel  of 
land,  being  Tillage  lots  Nos.  11,  16, 
17, 19,  on  the  north  side  of  Oreen 
street."  Hdd  that  it  was  not  the 
intention  of  the  parties  to  this  deed 
to  exclude  the  north  half  of  Green 
street.  >y      ib 

4.  S.  subsequently  conreyed  certain 
lots  to  D.,  referring  to  Uie  map,  or 
surrey,  of  a  part  of  the  village,  as 
''  being  Tillage  lota  199,  207,  &«.  on 
the  west  side  of  Front  street,  accord- 
ing to  the  aforesaid  map,  reference 
being  thereto  had."  JEMtf,  that  there 
was  no  intention  to  exclude  the  land 
in  the  streeta.  ib 

m 

5.  In  1886,  D.,  in  couTeying  lots  206 
and  207  to  T.,  after  referring  to  the 
map,  boimdt  them  on  the  east  by 
Lock  (formerly  West  Front)  street 
66  feet,  and  "  on  the  south  on  Green 
street  99  feet,  and  being  in  a  body 
in  the  comer  of  Lock  street  and 
Green  street,  containing  more  or 
less,  according  to  the  aforesaid 
map,  reference  being  thereunto 
had."  Meld  that  this  description 
carried  the  land  in  fee  to  the  centre 
of  the  streets.  ib 

6.  If  it  is  the  intention  of  the  grant- 
or who  couTeys  lots  hsTing  streeU 
along  them,  to  exclude  the  streets, 
his  descripUon  must  be  clear  and 
certain,  showing  such  intention,    ib 


DELIVEKY. 
See  Salb,  1. 


DEMAND. 

Of  paymmt,    8e$  Pboxibbobt  Notbb 
8,  6,  6,  7. 

Of  pommim.    See  Nbw  Tobk,  (City 

OF,)  6, 


DEPOSIT. 

£iM  AOBEBVBHT,   15,  16. 

Shbbiff,  8, 4,  6. 
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DBTEBMINATION  OF  CLAIMS  TO 
BEAL  PBOPEBTY. 

1.  Prooeedings  to  compel  the  deter- 
mination of  claims  to  real  property, 
are  properly  brought  and  prose- 
cuted by  notice  under  the  statutes 
in  regatd  thereto,  notwithstanding 
section  449  of  the  code  of  proce- 
dure, which  declares  that  they  may 
be  prosecuted  by  action,  without 
regard  to  the  forms  of  proceeding 
prescribed  in  the  statutes.  Bar- 
tutrd  T.  SiMtm,  804 

2.  The  action  giTen  by  section  449  of 
the  code  is  cumulatiTe,  and  not  in 
abrogation  of  the  right  to  proceed 
by  notice  under  the  statute.         Hb 

8.  If  the  defendant  in  such  proceed- 
ings has  a  title,  he  is  bound  to  pro- 
duce and  proTo  it.  The  plaintilT 
is  not  required  to  show  any  thing 
beyond  the  three  year's  possession, 
under  a  claim  to  one  of  the  three 
estates  named  in  the  statute,  if  it 
be  disputed  and  put  in  issue  by  the 
answer.  ih 

4.  The  title  of  the  defendant  is  now 
to  be  tried  upon  the  answer  and 
the  replication  thereto ;  but  in  re- 
spect to  such  title  the  defendant 
is  still  the  actor,  and  Is  bound  to 
proTe  it  upon  the  trial.  ^ 

5.  The  court,  under  proceedings  of 
that  nature,  can  take  cognizance 
of  claims  to  three  estates  only — es- 
tates in  fee,  for  life,  and  for  a  term 
of  years,  not  less  than  ten.  It  was 
not  intended  that  all  controTersies 
and  claims  to  land  should  be  settled 
thereby.  ih 

6.  The  plaintiff  must  allege  and  show 
that  he  claims  one  of  these  estates, 
to  maintain  his  status  in  court ; 
and  so  the  defendant  must  also 
show  that  his  title  is  one  of  the 
three  mentioned,  or  he  can  not  haTe 
Judgment  in  his  faTor.  The  statute 
concludes  him  upon  no  other  claim 
or  title.  ih 

7.  The  defendant  can  not  appear  and 
cUsclaim  and  haTe  Judgment  of  dis- 
continuance, with  costa,  in  his  favor. 
If  his  claim  or  interest  be  of  that 
kind  of  which  the  court  can  not 
take  Judicial  cognizance,  he  loses 
nothing,  and  can  not  be  pri^udiced 
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by  $ny  defiuilt  to  be  taken  against 
him  for  his  non-appearance  upon 
the  notice.  ib 

■ 

8.  If  the  title  and  interest  cUimed 
by  him  is  not  an  estate  in  fee,  for 
life,  or  for  a  term  of  years  in  pos- 
session, Terersion  or  remainder, 
then  he  has  no  standing  in  court, 
and  Judgment  should  be  rendered 
against  him  on  the  trial.  tb 


DEYI8B. 

A  derise  to  a  person  in  language 
which  would  ordinarily  conyey  the 
whole  estate,  and  a  subsequent 
provision  that,  upon  a  contingent 
event,  the  estate  thus  given  shall 
go  to  another  person,  is  not  repug- 
nant. The  latter  clause  controls 
the  former,  and  the  general  words 
of  conveyance  are  to  be  understood 
in  a  qualified,  and  not  in  an  abso- 


lute sense. 


(/ 


i/i^ 


DIVORCE. 


/''"^ 


■i, 


\> 


r 


Formerly  it  was  usual  to  grant  ali- 
mony, and  counsel  fees,  in  all  ac- 
^^y^ons  for  divorce,  brought  by  a  hus- 
^'^^    bSh^gainst  his  wife ;  but  of  late 
V  -'X. .'|lj»xrVe  has  been  relaxed,  and  an 
alMwance  will  not  be  made  where 
it  appjpars  from  the  affidavits  that 
. ,  <  I 'f  ;tl|^^\iR|endant  lived  a  life  of  pros- 
-'♦    \\\    ^^  ^  •  titutioiAbefore  her  marriage;  that 
'-  '^^  theplailtiff  married  her  in  the  be- 

V   \  Vf'^^^  ^^®  ^^  ^  virtuous  female ; 
V)^  l\.  *^  4nd  tlj/t  she  has  been  guilty  of  re- 
adulteries,  since  the  mar- 
sge,  and  has  deserted  him  and  is 
living  with  relatives  who  are  able 
and  willing  to  support  her.    Koek 
T.  Xoek,  615 

See  Mabbiaob. 


DOWER. 

Where  8.,  previous  to  his  marriage, 
mortgaged  certain  property  to  se- 
cure the  payment  of  the  purchase 
money,  a  portion  of  the  mortgage 
money  being,  by  the  condition  of 
the  mortgage,  agreed  to  be  paid  to 
extinguish  a  prior  mortgage  on  the 
premises;  and  upon  a  foreclosure 
of  the  first  mortg&ge,  in  chancery, 
the  premises  were  sold  by  a  master, 


and  conveyed  to  a  purchaser  fh>m 
whom  the  defendant  derived  title 
thereto;  /^«V  that  the  drcumstance 
that  the  wife  of  8.  was  not  made  a 
party  to  the  foreclosure  suit  was 
not  sufficient  to  enable  her  to  main- 
tain ejectment  for  her  dower;  her 
remedy,  if  any,  being  by  an  action 
to  redeem*    Smith  v.  Ganbur,    856 


E 


EJECTMENT. 

1.  W.  being  in  possession  of  land  un- 
der a  written  contract  with  H.  for 
the  purchase  thereof,  which  con- 
tract had  not  yet  expired,  and 
being  entitled  to  the  possession 
until  default  should  be  made,  ap- 
plied to  M.  to  advance  for  him  the 
unpaid  pnrcha.se  money  due  to  H., 
and  M.  accordingly  advanced  that 
amount,  at  the  same  time  agreeing 
to  give  W.  five  years  in  which  to 
repay  the  amount,  with  interest,  to 
take  a  conveyance  of  the  land  from 
H.,  for  his  security,  and  to  give  W. 
a  written  contract  to  that  effect. 
The  land  was  thereupon  conveyed 
to  M.  by  an  absolute  deed.  Hetd, 
that  this  was  an  application,  and  an 
agreement,  in  fact  and  in  legal  ef- 
fect, for  a  loan  for  five  years  on  the 
security  of  the  land,  and  that  M. 
must  be  deemed  to  have  in  fact 
taken  the  title,  as  between  him  and 
W.,  as  a  mere  security  for  the  sum 
advanced  to  W.  to  pay  the  balance 
due  to  H.  on  the  contract,  and  as 
a  trustee  of  the  title.  McBwmetf  v. 
WeUman,  890 

2.  SOd,  aUo,  that  if  M.'s  title  was 
that  of  a  mortgagee,  he  could  not 
maintain  ejectment,  against  W.;  and 
that  although  it  is  inadmissible,  at 
law,  to  show  by  parol,  that  a  deed 
absolute  on  its  face  was  intended 
to  be,  and  is,  a  mere  mortgage,  yet 
that  such  a  defense  was  always  ad- 
missible in  equity ;  and  an  eqidtable 
defense  may  now,  sincer  the  code, 
be  made  in  a  legal  action,  and  is 
equally  available  as  a  legal  defense. 

t» 

8.  Seld  farther,  that  it  would  be* a 
great  perversion  of  the  statute  of 
fhiuds,  to  hold  that  the  f^and  of  li. 
in  getting  the  title  to  the  land  in 
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himself,  ftnd  then  refusing  to  give 
W.  the  written  •  contract  he  had 
promised,  should  deprive  W.  of  the 
right  to  show,  as  a  defense  to  an 
action  of  ejectment,  what  the  real 
transaction  was,  and  to  have  the 
appropriate  redress.  ib 

4.  The  statute  of  frauds  is  no  answer 
to  such  a  defense,  and  was  never 
designed  to  cover  up  such  a  trans- 
action.   Ter  £.  Dabwih  Smith,  J. 

ib 

6.  l^ectment  is  a  proper  remedy 
where  land  owned  in  fee  hy  an  in- 
dividual, subject  to  the  public  ease- 
ment of  a  highway,  is  appropriated 
by  a  rail  road  company,  for  the  use 
of  its  road.  Lcnier  v.  The  New  York 
Central  Raii  Rood  Company,  465 

6.  A  party  in  possession  of  premises 
can  abandon  the  same  at  any  time ; 
and  whether  the  owner  accept  such 
abandonment  or  not,  if  the  party  is 
out  of  possession  by  his  own  act, 
at  the  time  an  ejectment  suit  is 
commenced  against  him,  the  plain- 
tiff can  not  recover.    AUen  v.  Duniap, 

585 

7.  Where  a  mechanic,  having  posses- 
sion of  a  school  house  for  the  pur- 
pose of  making  repairs,  &«.,  of- 
fered to  deliver  the  key  of  the 
house  to  one  of  the  trustees  of  the 
school  district,  that  being  the  only 
symbol  of  possession  he  had ;  Held 
that  this  was  an  abandonment  of 
the  possession  by  him,  and  that  an 
action  of  ejectment,  subsequently 
brought,  coiJd  not  be  sustained; 
and  this,  whither  one  or  all  the 
trustees  were  present  at  the  time 
of  the  offer ;  or  whether  the  offer 
was  accepted,  or  not.  ib 

See  DowBB. 


ELECTION. 
See  Former  Suit,  2. 


EMINENT  DOMAIN. 

1.  The  state  legislature,  under  the 
power  of  eminent  domain,  can  take 
the  franchises  of  a  corporation,  for 
public  use,  upon  making  due  com- 
pensation.   Matter  of  Kerr  et  al,  119 

I 

2.  If  the  legislature  sees  fit  to  give  to 
individuals  and  their  assigns  the 


li 


right  to  construct  and  operate  a 
rail  road,  it  is  to  be  deemed  con- 
structed and  operated  for  publio 
use ;  and  the  legislature  may  dele- 
gate to  such  individuals,  and  their 
assigns,  the  right  of  eminent  do- 
main. Hb 

8.  Under  the  same  power  of  eminent 
domain,  one  or  more  of  the  f^n- 
chises  of  a  corporation  may  be 
taken,  or  they  may  be  impaired,  or 
their  eivjoyment  interfered  with  to 
any  extent,  upon  making  due  com- 
pensation, ib 

4.  Rail  roads  constructed  and  oper- 
ated under  the  authority  of  the 
state  legislature  by  corporations  or 
joint  stock  companies,  are  to  be 
deemed  constructed  and  operated 
for  public  use  or  benefit ;  and  the 

^  legislature  may  delegate  to  such 
corporations  or  joint  stock  compa- 
nies the  right  or  power  of  eminent 
domain.  ib 

See  Bail  Road  CoMPAirisfl. 


EQUITY. 

Power  to  reform  affreements.    See  Agrbi- 
MBBT,  20,  21,  22,  23. 


ESTOPPEL. 

See  Marbiaob,  8,  4. 
Pbacticb,  5. 


EVIDENCE. 

1.  What  is  cumulative  evidence.  It 
seems  that  entirely  new  and  positive 
testimony,  seeking  to  contradict 
testimony  given  on  the  trial,  and  to 
show  that  it  was  untrue,  can  not  be 
deemed  cumulative.    Fowell  v.  Joiue, 

24 

2.  The  rule  in  regard  to  cumulative 
evidence  was  adopted  for  the  pur- 
pose of  making  parties  vigilant  in 
preparing  their  cases ;  and  no  dili- 
gence could  guard  against  evidence 
which  the  defendant  alleges  is  false. 

ib 

8.  An  assignment  of  property  in  trust 
for  the  ^nefit  of  creditors,  a  bill  of 
sale,  and  an  agreement,  may  be  ad- 
mitted in  .evidence,  on  the  acknowl- 
edgment and  proof  thereof  befora 
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ft  commissioner  of  deeds,  accompa- 
nied by  the  certificate  of  the  county 
derk  of  the  commissioner's  appoint- 
ment and  authority  to  act  as  such. 
Sheldon  y.  JStrykm;  284 

4.  If  a  certificate  of  the  acknowledg- 
ment of  an  instrument  by  a  sub- 
scribing witness  states  that  the  wit- 
ness is  known  to  the  officer,  that  is 
a  substantial  compliance  with  the 
requirement  of  the  law.  It  is  not 
necessary  that  the  precise  language 
of  the  statute  should  be  used.       ib 

5.  To  render  an  instrument  properly 
acknowledged  admissible  in  eyi- 
dence,  it  is  not  necessary  that  the 
acknowledgment  or  proof  should  be 
taken  before  the  commencement  of 
the  action.    It  is  sufficient  if  the 

*  certificate  of  the  officer  be  indorsed 
on  the  instrument  when  it  is  offered 
in  eridence.  ih 

NftUif  disetMMred,    Su  Nbw  Tbial. 

S&e  AnxiSBioirs. 
Former  Suit. 
Jubtiob'b  Covbt. 
Promissory  Notbs,  4. 
Slabdbr,  8. 


EXCEPTIONS. 
8ie  AxBVDXBVTi  8. 


EXCISE  LAW. 

Sm  iHDICTXBirT. 


EXECUTION. 
Sm  Agbbbmbbt,  12,  18 


EXPBESS  COMPANIES. 
See  Babes. 


FIBS. 
See  Ibbkbbpxb. 


FOEMEE  SUIT. 

1.  Where  the  purchaser  of  a  chattel, 
in  an  action  brought  against  him  by 
the  vendor,  upon  the  note  giren  for 
the  price,  set  up  as  a  defense  the 
fhtud  of  the  vendor,  upon  the  sale, 
but  afterwards,  and  before  any  abju- 
dication thereon,  withdrew  the  de- 
fense; Seld  that  the  suit  brought 
upon  the  note  was  not  a  bar  to  a 
subsequent  action  brought  by  the 
purchaser,  against  the  rendor,  to 
recover  damages  for  fraud  on  the 
sale.    McDonald  v.  Chrieiie,  86 

2.  A  defendant  may,  in  such  case, 
elect  whether  he  will  recoup  his 
damages  when  sued  upon  the  note, 
or  bring  his  cross  action,  and  recov- 
er in  that  for  the  alleged  fraud.    A 

8.  The  rule  is  well  settled  that  a  suit 
brought  for  one  portion  of  a  de- 
mand, or  for  one  of  several  de- 
mands arising  out  of  the  same  con- 
tract or  transaction,  is  a  bar  to  a 
subsequent  suit  for  the  residue  of 
such  demand  or  demands,  if  they 
were  all  due  when  such  suit  was 
commenced.    Hop/  v.  Myere,      270 

4.  And  the  rule  is  the  same  where  the 
first  suit  includes  all  the  demands, 
though  only  a  portion  of  them  are 
therein  litigated;  or  though  a  part 
be  withdrawn.  H 

6.  So,  if  a  plaintiff',  having  a  claim 
arising  out  of  the  contract  or  trans- 
action sued  on,  ifhich  occurred 
prior  to  the  commencement  of  the 
suit,  and  of  which  he  has  demanded 
payment,  omits  to  make  such  claim, 
and  the  same  is  not  in  issue,  in  the 
suit,  and  no  evidence  is  given  in 
support  of  it,  he  will  be  barred  from 
presenting  such  claim  as  a  aet-oft 
in  a  subsequent  action  brought 
against  him  upon  the  judgment  re- 
covered in  the  prior  suit.  ib 

6.  Where  only  a  single  cause  of  action, 
viz.  assampsit  for  the  breach  of  a 
warranty,  was  set  forth  in  the  com- 
plaint in  a  former  suit,  before  a 
Justice  of  the  peace ;  Hdd  that  the 
record  of  the  judgment  in  that  suit, 
imported  a  Judgment  upon  that 
cause  of  action ;  and  that  in  a  sub- 
sequent suit  between  the  same  par- 
ties, in  the  supreme  court,  it  was 
erroneous  to  receive  parol  evidence 
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to  show  the  proofs  and  proceedings 
in  the  former  suit,  and  that  the 
judgment  therein  was  in  fact  ren- 
dered upon  proof  of  a  different 
cause  of  action  than  that  stated  in 
the  complaint,  to  wit,  fraud  in  the 
sale  of  property.  Soyee  t.  Burt,  889 
[Beversed.    See  S.  G.  p.  665.] 


FRANCHISE. 
See  Emihbst  Dokais. 


FRAUD. 

1.  If  a  person  obtains  goods  by  fraud, 
the  act  is  wrongful,  and  confers  no 
title.  No  notice  to  the  offender  is 
necessary,  and  no  demand  need  be 
made,  on  him.  Fer  Hoobboom,  J. 
White  T.  Ihdds,  554 

2.  W.  being  indebted  to  the  plaintiffs, 
in  order  to  secure  the  payment  of 
the  debt,  executed  a  mortgage  to 
them  upon  a  quantity  of  saw  logs 
and  lumber,  accompanied  by  a  Ter- 
bal  agreement  that  W.  should  man- 
ufacture and  deliver  the  lumber  to 
the  mortgagees,  who  were  to  ad- 
vance to  W.  a  portion  of  the  value 
of  the  lumber,  in  cash,  and  apply 
the  residue  upon  the  mortgage ;  the 
object  of  the  arrangement  being  to 
secure  the  plaintiffs'  claim  against 
W.  and  at  the  same  time  to  enable 
him  to  proceed  with  his  business 
and  thereby  pay  the  plaintiffs  their 
debt.  Seld  that  this  transaction 
was  not  so  absolutely  fhindulent, 
even  as  to  creditors,  as  to  justify 
the  court  in  refusing  to  submit  the 
question  of  fraud  to  the  jury. 
Jehmon  v.  Ourtiey  588 

8.  That  it  was  a  proper  case  for  the 
jury  to  pass  upon,  and  to  determine 
from  all  the  evidence  whether  the 
transaction  was  consistent  with 
honesty  and  fair  dealing ;  or  wheth- 
er it  was  intended  as  a  mere  cover 
to  enable  the  mortgagor  to  keep  his 
creditors  at  bay,  and  to  prevent 
the  collection  of  their  debts.         ib 

See  Dbbtob  Avn  Cbebitob,  4,  5,  6,  7, 
8,9. 
Vbndob  abd  Pubchabbb,  1,  2,  8. 


FRAUDS,  STATUTE  OF. 
See  EjbctmbbTi  2,  8. 


a 


GUARANTY. 

1.  The  consideration  in  every  guar- 
anty must  be  executory;  that  is,  it 
must  be  for  something  to  be  done ; 
otherwise  it  is  insufficient.  But 
where  guarantors  bound  themselves 
to  pay  "  all  claims  for  maps,  books 
or  other  publications  sold  or  deliv- 
ered unto  H.  within  three  months 
from  the  date  of  each  invoice  or 
delivery;''  Held  that  the  language 
employed  did  not  import  an  execu- 
ted consideration,  but  evidently  re- 
ferred to  a  future  invoice  or  deliv- 
ery.    WiUimne  v.  Marshall,  524 

2.  Whatever  would  be  sufficient  as  a 
consideration  in  the  case  of  anj; 
other  kind  of  contract,  is  sufficient 
in  the  case  of  a  guaranty ;  and  any 
act  in  the  nature  of  a  benefit  to  the 
person  who  promises,  or  to  any  oth- 
er person  upon  his  request,  is  suffi- 
cient, ib 


H 


HABEAS  CORPUS. 

1.  The  authority  of  the  state  courts  to 
require  the  production  of  a  prisoner, 
upon  a  writ  of  habeas  corpus,  ceases 
when  the  commitment  has  been 
made  by  the  direction  of  a  judge  of 
the  United  States  courts,  but  not 
before.    Matter  of  Barrett,  479 

2.  The  liberty  of  every  citizen  of  the 
state  is  under  the  protection  of  the 
writ  of  habeas  corpus,  by  the  constitu- 
tion of  the  United  States,  as  well  as 
that  of  the  state  of  New  Tork.     ib 

8.  No  conflict  of  jurisdiction  between 
the  civil  courts  of  the  state  and  the 
general  government  arises,  or  can 
arise,  on  habeae  corpus,  unless  the 
prisoner  has  been  committed  by  the 
direction  of  a  federal  judge.         ib 

4.  Where  it  is  stated  in  the  applica- 
tion, and  not  denied  in  the  return, 
that  the  petitioner,  who  is  in  the 
custody  of  the  provost  marshal, 
was  under  eighteen  years  of  age 
at  the  time  of  his  enUstment  as  a 
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soldier,  and  the  inqoirj  is  whether 
he  ever  lawfully  became  a  soldier, 
and  whether  he  is  lawfully  in  the 
custody  of  an  ofSoer  of  the  federal 
government,  the  writ  may  prop- 
erly he  issued.  ib 


HEALTH  WARDENS. 
Sm  New  Tobk,  (Citt  op,)  1,  2,  8. 


HIGHWAYS. 

See  CovsTXTUTiovAL  Law,  1,  2. 


HUSBAND  AND  WIFE. 

1.  An  agreement  made  preyions  to 
1860,  between  a  married  woman, 
with  the  knowledge  and  consent  of 
her  husband,  and  a  third  person, 
for  personal  services  to  be  rendered 
by  her  to  the  latter,  who  agrees 
that  she  shall  be  paid  what  her  ser- 
vices are  reasonably  worth,  gives 
to  the  wife  no  title  to  her  earnings, 
in  her  own  right.  In  law  they  be- 
long absolutely  to  the  husband, 
and  the  promise  to  pay  her,  is  in 
law,  a  promise  to  pay  the  husband. 
Woodbeek  v.  Havena,  66 

2.  The  common  law  still  controls  the 
relation  and  rights  of  husband  and 
wife,  except  where  those  rights 
have  been  modified  or  changed  by 
statute.  ih 

8.  There  was  no  statute  in  this  state, 
giving  a  married  woman  the  right 
to  perform  labor  or  services  on  her 
sole  and  separate  account,  until 
that  of  March  20,  1860.  And  that 
statute  does  not  operate  to  divest 
a  husband  of  his  right  to  the  wife's 
earnings  for  services  previously 
rendered.  %b 

4.  A  wife  can  not  maintain  an  action 
to  recover  pay  for  her  services,  as 
trustee  of  an  express  trust ;  there 
being  in  respect  to  such  claim,  no 
such  relation  between  husband  and 
vrife  as  trustee  and  eettui  que  trust,  ib 

6.  Where  a  married  woman  having  a 
separate  estate  and  transacting  bu- 
siness on  her  own  account,  by  her 
husband  as  her  agent,  employs  at- 
torneys to  commence  suits  upon 


accounts  growing  out  of  the  wli!B*s 
business,  the  separate  estate  of  the 
wife  is  liable  for  such  services  ren- 
dered by  the  attorneys  as  are  found 
to  have  been  for  the  benefit  of  the 
wife  and  her  separate  estate.  Owm 
V.  Caidey,  106 

6.  If  the  suits  and  proceedings  were 
instituted  for  the  purpose  of  bene- 
fiting the  wife's  separate  estate,  the 
fact  that  they,  or  some  of  them, 
were  unsuccessful,  is  not  of  con- 
trolling importance,  on  the  question 
of  the  liability  of  her  separate 
estate.  ib 

7.  A  married  woman  may  act  as  the 
agent  of  her  husband,  and  such 
agency  may  be  created  ather 
verbally  or  by  writing.  The  addi- 
tion of  a  seal  to  the  writing  ap- 
pointing her,  will  not  have  the 
effect  to  destroy  the  agency.  Good- 
ipin  V.  Kelly,  194 

8.  The  acts  of  1848  and  1849,  for  the 
more  effective  protection  of  the 
property  of  married  women,  are 
remedial  statutes,  and  must  receive 
a  liberal  and  beneficent  interpreta- 
tion, so  as  to  give  effect  to  the  in- 
tention of  the  legislature,  notwith- 
standing some  of  the  results  may 
seem  to  proceed  beyond  the  letter 
of  the  acts.     Oote  r.  CeMU,         810 

9.  The  manifest  intention  was  to  en- 
able married  women  to  take,  hold, 
and  use  and  enjoy  real  and  person- 
al property  obtained  in  the  way 
prescribed  in  the  statute,  and  also 
to  grant,  devise  and  convey  the 
same,  to  the  same  extent,  and  with 
the  like  effect,  as  if  they  were  sole 
and  unmarried.  ib 

10.  Incidental  to  the  right  of  prop- 
erty and  the  power  of  disposition 
is  the  power  to  improve  it  and  in- 
crease its  lalue.  H 

11.  A  like  inddent  to  the  use  of  real 
property,  is  the  right  to  the  in- 
creased value,  whether  it  proceeds 
f^om  improvements  put  upon  it  by 
the  owner,  or  from  a  rise  in  value,  ib 

12.  A  married  woman  who  borrows 
money  upon  the  credit  of  her  sep- 

>  arate  estate,  makes  valuable  im- 
provements upon  it,  and  thus  en- 
hances its  value  beyond  the  coat  of 
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the  expenditure,  does  not  derive  the 
enhanced  valae  by  any  of  the  ways 
mentioned  in  the  statute,  bat  takes 
it  as  an  incident  and  as  a  part  of 
the  property  itself.  ib 

18.  Such  improTement  and  enhanced 
value,  although"  it  be  deemed  to  be 
the  fruits  and  results  of  the  wife's 
skill  and  labor,  ought  not  ta  enure  to 
the  benefit  of  the  husband  and  his 
creditors,  for  the  reason  that  the 
improvements  are  blended  with  and 
have  become  a  part  of  the  property 
itself,  and  no  pew  property  has 
been  created  or  acquired.  The  val- 
ue, or  the  equivalent  in  money,  has 
been  enlarged,  but  the  lands---the 
property — ^is  still  the  same.  Fer 
Bbowv,  J.  ib 

14.  A  husband  and  wife,  being  in 
destitute  circumstances,  the  wife 
purchased  land,  borrowed  money 
and  built  upon  it,  managed  it  with 
skill  and  good  fortune,  without  the 
interference  or  assistance  of  her 
husband,  and  all  the  value  it  had, 
over  and  above  the  iDcumbrances, 
was  due  to  her  good  management 
and  the  rise  in  the  value  of  real 
property  in  that  vicinity,  together 
with  the  use  of  her  real  and  per- 
sonal property.  I£dd  that  there 
was  no  measure  by  which  the  value 
of  the  wife's  services  could  be  sep- 
arated and  estimated,  and  there- 
fore they  did  not  constitute  prop- 
erty as  to  which  the  husband,  or 
his  creditors,  could  have  any  legal 
or  equitable  rights.  ib 

16.  A  married  woman  claiming  the 
benefit  of  our  statutes,  passed  in 
1848  and  1849,  for  the  more  efiect- 
ual  protection  of  the  rights  of  mar- 
ried women,  must  show  that  she 
was  a  resident  of  this  state,  at  a 
time  and  under  circumstances  to 
entitle  her  to  such  benefit.  Savage 
V.  O'iVW,  874 

16.  A  person  coming  to  this  state,  from 
a  foreign  country,  six  years  ago,  and 
who  has  since  resided  here,  is  en- 
titled to  the  fiiU  benefit  of  all  our 
local  statutes  governing  the  rights 
of  citizens.  ib 

17.  The  acts  of  1848  and  1849  did 
not,  and  could  not,  take  away  the 
right  of  a  husband,  married  in 
1^7,  in  his  wife's  personal  prop- 
erty and  choses  in  action.  ib 


18.  The  disability  of  coverture  which 
existed  at  common  law,  precluding 
husband  and  wife  from  contracting 
with  each  other,  was  not  taken 
away  by  those  statutes,  but  still 
exists.  ih 

19.  In  the  absence  of  proof  on  the 
subject,  the  presumption  is  that  the 
same  laws,  in  relation  to  husband 
and  wife,  and  their  relative  rights, 
existed  throughout  the  civilized 
world,  that  prevailed  here,  at  com- 
mon law,  before  the  passage  of  the 
acts  of  1848  and  1849.  ih 

20.  It  was  impossible,  at  common 
law,  and  still  is,  for  husband  and 
wife  to  make  any  valid  contract 
with  each  other.  And  the  rule  in 
respect  to  all  grants,  conveyances, 
gifts  or  transfers  from  husband  to 
wife,  remains  as  it  was  at  common 
law.  All  such  transfers  of  real  or 
personal  property  are  absolutely 
void.  ih 

21.  Accordingly  hdd^  that  a  pretend- 
ed sale  by  a  husband  to  his  wife, 
of  a  stock  of  goods  in  a  store,  be- 
ing null  and  void,  passed  no  title 
to  the  wife,  but  the  property  re- 
mained his,  and  might  lawfully  be 
levied  on  by  his  creditors,  upon 
execution.  ih 

22.  A  wife  can  not  maintain  an  ac- 
tion against  her  husband,  to  recov- 
er damages  for  slander.  Freethy  v. 
Freethy,  641 

28.  The  legislature  did  not  intend,  by 
section  114  of  the  code  of  proce- 
dure, nor  by  section  8  of  chap.  172 
of  the  Laws  of  1862,  to  change 
the  common  law  rule  as  to  the  dis- 
ability of  husband  and  wife  to  sue 
each  other,  at  lAW.  i^ 

8e$  Cbbtiobabl 
Mabbiaob. 

TsVAirCt  Bt  ¥HB  CU&TB8T. 


INDICTMENT. 

1.  The  statement  of  the  day  of  the 
month,  in  an  indictment  for  com- 
mitting  an    offense    on    Sunday^ 
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though  the  doing  of  the  act  on  that 
day  is  the  gist  of  the  offensei  is  not 
more  material  than  in  other  cases. 
P^U  T.  BaU,  824 

2.  Accordingly  held  that  an  arerment, 
in  an  indictment  for  violating  the 
22d  section  of  the  excise  law,  which 
forbids  the  sale  of  intoxicating 
liqnor  by  licensed  innkeepers  on 
Sunday,  that  the  defendant,  "  on 
the  18th  day  of  October,  in  the 
year  and  at  the  place  last  aforesaid, 
which  said  day  was  the  day  of  the 
week  called  and  known  as  Sunday, 
did  sell,"  die.  was  sufficient  although 
it  appeared,  on  the  trial,  that  the 
18th  day  of  October  was  not  Sun- 
day, but  Monday.  Datib,  P.  J. 
dissented.  ib 


mDOBSEMENT. 

6&e  COBPORATIOV,  1. 
PATMXlfT,  1. 


INFANT. 
8aU  of  hii  red  ettaU,    8$i  Subbogatb. 


IMPLIED  PROMISES. 
8m  Actios. 


INNKEEPER. 

1.  The  liability  of  an  innkeeper  is  of 
the  same  stringent  character  as  is 
that  of  a  common  carrier ;  that  is 
to  say,  both  are  deemed  to  be  m- 
$urer$  of  the  property  delivered  to 
them,  with  a  consequent  liability 
for  loss  and  damage  happening  to  it 
while  in  their  possession;  except 
when  such  loss  and  damage  is  occa- 
sioned by  the  act  of  God,  or  the 
public  enemy,  or  through  the  fault 
of  the  owner.    Suktt  v.  Swift,  280 

2.  Accordingly  held,  that  an  innkeep- 
er was  liable  for  property  of  a 
guest,  destroyed  by^e,  while  in 
the  bam  attached  to  Uie  inn.        ib 


INSURANCE  COMPANIES. 

A  member    of  a   mutual   insurance 
company,  who  has  contracted  with 


it  aa  a  Talid  corporation,  ia  not  hi  a 
position  to  object  to  the  regular- 
ity of  the  incorporation  or  forma- 
tion of  the  company.    SmU  v.  ITtB, 

661 

See  Pabtiba. 


INSURANCE,  (FIRE,) 

1.  The  conditions  annexed  to  a  poli- 
cy of  insurance,  and  forming  a  part 
thereof,  required  that  applications 
for  insurance  should  specify  the 
nature  of  the  applicant's  title,  if 
less  than  fee  simple  ;  and  that  any 
misstatement  or  concealment  rela- 
tive to  this  and  other  requirements 
should  render  the  insurance  void. 
B.,  in  an  application  for  insurance, 
represented  that  he  owned  the 
property  by  virtue  of  an  article  of 
agreement  with  C.  The  agreement, 
as  proved,  was  for  the  sale  of  a 

'  village  lot  by  C.  to  B.,  without  any 
exception  or  reservation,  for  a  spe- 
cified sum  to  be  paid  by  B.  The 
dwelling  house  was  on  the  lot  at 
the  date  of  the  agreement,  and 
when  the  insurance  was  applied  for. 
There  was  no  proof  that  B.  repre- 
sented, in  his  application,  that  he 
owned  the  dwelling  house  as  a  chat- 
ty not  affixed  to  the  soil.  Bdd, 
that  the  contract  of  insurance  re- 
lated solely  to  the  interest  which 
B.  had  in  the  building,  as  the  ven- 
dee in  possession  of  the  soil  on 
which  it  stood,  under  the  contract 
with  C. ;  and  that  the  Judge,  on 
the  trial,  properly  overruled  B.'s 
offer  to  prove  that  the  building  was 
a  chattel  not  affixed  to  the  free- 
hold, and  that  at  the  time  of  the 
insurance  he  was  the  owner  \>f  it, 
and  continued  to  be  the  owner  up 
to  the  time  of  the  fire.  Birwinf' 
ham  V.  The  JEtnpire  Ifuurance  Co.  457 

2.  SOdf  deo,  that  the  statement  in  the 
application,  respecting  the  nature 
of  B.'s  title,  was  a  warranty ;  and 
it  being  untrue,  the  policy  did  not 
take  effect.  That  the  insurers  did 
not  insure  the  building  as  a  chattel. 

ib 

8.  That  the  agreement  of  the  parties 
precluded  lUl  inquiry  as  to  whether 
B.  had  any  other  insurable  interest 
than  that  warranted;  or  as  to 
whether  the  thing  warranted  was 
material  to  the  risL  ib 
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4.  Where  a  party  states,  In  his  appli- 
cation for  insurance,  that  he  is  the 
owner  of  the  property,  by  Tirtne  of 
an  artide  of  agreement  with  anoth- 
er, he  can  not  be  allowed  to  show, 
in  an  action  on  the  policy,  that  at 
the  time  of  making  the  application, 
he  told  the  agent  of  the  insurer  that 
he  owned  the  building,  baring  pur- 
chased it  before  he  took  the  con- 
tract for  the  land ;  it  being  an  offer 
to  contradict  the  written  applica- 
tion, by  paroL  ib 

5.  By  articles  of  agreement  between 
0.  and  B.,  dated  March  1, 1860,  C. 
agreed  to  sell  a  lot  of  land  to  B., 
for  the  sum  of  $175  payable  in  ten 
equal  annual  payments,  with  inter- 
est, and  that  on  such  payments  be- 
ing made,  she  would  execute  a  deed 
to  B.  The  contract  provided  that  if 
B.  should  fail  to  perform,  C.  should 
have  the  right  to  declare  the  contract 
▼Old,  and  might  consider  and  treat 
B.  as  a  tenant  holding  over  without 
permission,  and  might  take  posses- 
sion of  the  premises  and  remove  B. 
therefrom.  In  September,  1861, 
B.  having  made  default,  C.  notified 

0  him  to  surrender  the  possession  of 
the  premises.  In  October,  1861,  B. 
complied  with  the  demand,  and  vol- 
untarily removed  ft'om  the  premises. 
MM  that  these  proceedings  termin- 
ated B.'s  insurable  interest  in  the 
building,  under  the  contract,  and 
the  contract  became  void.  ib 

6.  In  an  action  by  the  receiver  of  an 
insurance  company,  to  recover  the 
amount  of  an  assessment  made  up- 
on a  premium  note,  the  plaintiff 
need  not  prove  all  the  facts,  upon 
which  he,  or  the  company,  allowed 
the  losses  for  which  the  assessment 
was  made.    SatuU  v.  ffUi,  651 

7.  All  he  is  required  to  show  is  that 
sufficient  claims  for  losses  bad  been 
presented  to  the  company,  or  to 
him,  which  he  allowed,  to  make  up 
the  sum  for  which  he  assessed  the 
notes.  ib 

8.  The  company,  or  when  insolvent, 
its  receiver,  acts  for  the  members, 
in  receiving  and  allowing  claims  for 
losses;  and  the  determinations  of 
the  company,  or  its  receiver,  in  al- 
lowing such  claims,  are  prima  fms 
binding  upon  its  members.  ib 


9.  It  is  in  the  power  of  the  company,  ^ 
or  its  receiver,  to  allow  equitable 
claims  for  losses,  though  no  actions 
to  recover  the  same  could  be  main- 
tained, by  reason  of  the  neglect  of 
the  claimants  to  bring  them  within 
the  time  prescril)ed  by  the  charter 
or  by-laws  of  the  company,  or  that 
limited  by  statute.  ib 

10.  When  such  claims  are  allowed, 
the   company,  or  its    receiver,  is 

.  bound  to  pay  them,  provided  there 
are  funds  for  that  purpose;  and 
when  there  are  no  ftinds,  it  is  the 
duty  of  the  company,  or  its  receiv- 
er, to  collect  enough  for  that  pur- 
pose of  the  note  makers.  And  the 
latter  can  not  defeat  actions  brought 
against  them,  upon  their  notes,  for 
the  recovery  of  such  funds,  on  the 
ground  that  the  company,  or  its  re- 
ceiver, might  have  avoided  allowing 
or  paying  the  losses  upon  mere 
technical  grounds.  ib 

11.  The  promise  of  an  agent  of  an  in- 
surance company  that  the  company 
will  surrender  a  premium  note  in 
consideration  of  the  payment,  by 
the  maker,  of  the  amount  of  an  as- 
sessment made  thereon,  and  the 
surrender  by  him  of  his  policy,  is 
without  consideration,  and  void,   ib 

12.  Besides  his  indebtedness  for  the 
amount  of  an  assessment  already 
made,  the  maker  of  a  premium  note 
is  also  liable  to  pay  his  just  propor- 
tion of  the  losses  of  the  company 
occurring  while  his  policy  is  in 
force,  for  which  no  assessment  has 
yet  been  made.  ib 

18.  And  if  he  pays  the  amount  of  an 
assessment  already  made,  upon  his 
note,  while  the  policy  is  still  in 
force,  upon  an  agreement  that  his 
note  shall  be  surrendered,  all  he  can 
claim  is  that  such  payment  shall  be 
credited  upon  his  note.  ib 


INSURANCE,  (MARINE.) 

1.  The  defendants  insured  the  plain- 
tiffin  the  sum  of  $6000,  on  one-flfth 
of  the  freight  of  a  ship,  lost  or  not 
lost,  for  one  year  Arom  September 
10,  1869,  the  whole  freight  valued 
at  180,000,  for  a  premium  of  seven 
and  one  half  per  cent.  According 
to  the  last  advices  received  by  the 
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plaintiff,  prior  to  the  insarance,  the 
,  ship  was,  on  the  10th  of  September, 
1859,  at  San  Francisco,  ready  for 
sea,  to  sail  that  day,  or  the  next 
morning  for  Hong  Kong,  and  had 
then  a  small  amount  of  freight  and 
a  considerable  number  of  passen- 
gers. These  facts  were  communi- 
cated to  the  insurers,  prenous  to 
the  insurance.  The  vessel  sailed 
from  San  Francisco  on  the  10th  of 
September,  1859,  with  freight  only 
to  the  amount  of  |1876.75,  and  witl^ 
passengers.  .When  five  days  out, 
she  was  totally  destroyed  by  fire. 
The  premium  usually  charged,  in 
1859,  on  a  single  voyage,  from  San 
Francisco  to  Hong  Kong,  in  a  ship 
of  a  similar  kind  and  size,  was  from 
one  and  a  half  to  two  per  cent 
Mdd  that  the  defendants  were  con- 
cluded by  the  valuation  stated  in 
the  policy,  and  that  the  plaintiff 
was  entitled  to  recover  one-fifth  of 
that  sum,  viz.  |600Cl.  Deiafi^  v. 
American  Im.  Co.  142 

2.  Meldf  aUo,  that  the  assured  need 
not  prove  the  value  of  the  f^ght ; 
the  valuation  being  a  mere  substi- 
tute, as  between  the  parties,  for  the 
computation  of  the  value  in  an  open 
policy ;  provided  it  was  neither  in- 
tended as  a  cover  for  a  wager  by 
both  parties,  nor  fraudulently  made 
by  the  insured.  tb 

8.  That  the  case  was  the  same  as 
though  the  subject  of  insurance  was 
actually  proved  to  have  been  worth 
the  sum  at  which  it  was  valued,    ib 

4.  ffeld  further,  that  the  defendants 
could  not  claim  an  allowance  in  the 
nature  of  salvage,  for  the  pre-paid 
passage  money.  ib 


INTEREST. 

1.  Where  a  sum  of  money  is  be- 
queathed to  executors,  to  be  put 
out  at  interest,  and  to  pay  over  the 
income,  the  person  for  whom  the 
provision  is  made  is  entitled  to  in- 
terest on  the  same  ft'om  the  death 
of  the  testator,  provided  a  sufficient 
amount  remains,  after  deducting 
debts,  and  other  legacies.  Cooke  v. 
Meeker,  583 

2.  The  statute,  providing  that  no  leg- 
acy shall  be  paid  until  after  the  ex- 


piration of  one  year  f^om  granting 
letters  testamentary,  unless  the 
same  is  directed  by  the  will  to  he 
sooner  paid,  does  not  stand  in  the 
way  of  this  principle.  H 

See  Agbeexbitt,  20,  21,  22,  28. 

PBOHISaOBT  NOTBB,  8. 


JUDGE'S  CHARGE. 
See  Pbaotiob,  1,  2,  8,  4. 


JUDGMENT. 

See  Appeal,  1,  2,  8. 
FoBMBB  Sciv,  and 
Hojfce  r.  Surt,  p.  666, 

Notice  of.    See  Bona  Fide  Pubchabeb. 


JURISDICTION. 

See  Habeas  Cobpus,  8. 
Scbbogatb. 


JUSTICES'  COURT. 

1.  Where,  upon  a  trial  in  a  justice's 
court,  a  deed  of  real  estate  is  offered 
in  evidence,  not  to  establish  a  Utle 

'  to  land,  but  to  show  the  perform- 
ance of  a  condition  precedent  to  the 
defendant's  liability  upon  the  in- 
strument sued  on,  the  justice  should 
receive  the  deed,  the  same  as  other 
evidence,  and  retain  jurisdiction  of 
the  cause.    Nickole  v.  £ain,         858 

2.  Where  the  Judgment  of  a  Justice's 
court  is  put  in  evidence  as  estab- 
lishing a  right  to  property  not  in 
litigation  in  that  court,  and  the 
pleading  upon  which  the  judgment 
was  founded,  and  the  justice's  dock- 
et, are  insufficient  to  show  whether 
the  plaintiff  recovered  the  consid- 
eration he  had  paid  as  upon  a  re- 
scission of  a  contract,  or  damages 
for  a  breach  of  warranty;  upon 
which  fact  the  effect  of  the  judg- 
ment as  a  bar  wholly  depends ;  it 
may  be  shown  what  facts  were 
proved  before  the  justice,  dUunde 
the  record,  in  order  to  determine 
that  question.    Soyee  v.  Murtf     655 
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8.  Where  it  appears  donbtfal  from 
the  pleadings  in  a  justice's  court, 
and  from  the  docket  of  the  judg- 
ment, what  was  really  tried  and 
passed  upon  by  the  justice,  it  is 
competent  to  prove,  aliunde^  that  he 
tried  and  passed  upon  any  facts  or 
questions  that  might  have  been  lit- 
igated under  the  pleadings.  ib 

4.  It  may  be  shown  that  under  an  in- 
definite pleading  in  the  justice's 
court,  any  question  was  litigated 
which  the  law  would,  under  the  cir- 
cuukstances  of  the  case,  have  allow- 
ed to  be  tried.  ib 

6.  If  the  plaintiff  might  hare  recov- 
ered under  his  complaint,  with  ade- 
quate proof,  either  for  a  breach,  or 
for  a  rescission  of  a  contract,  he  or 
any  party  interested,  is  at  liberty 
to  show  upon  which  ground  the  re- 
covery was  in  fact  had.  ib 


JUSTICE  OF  THE  PEACE. 
Sm  Wabbaht. 


LANDLORD  AND  TENANT. 

1.  In  summary  proceedings  instituted 
by  a  landlord  to  dispossess  his  ten- 
ant for  non-payment  of  rent,  an 
affidavit  of  the  tenant,  denying  in 
general  terms  each  and  erery  alle- 
tion  contained  in  the  affidavit  of  the 
landlord,  is  sufficient.  Feopldf  ex 
rti,  HofinaH  v.  GoleSy  96 

2.  Where  the  tenant  can  deny  all  that 
has  been  stated  by  the  landlord, 
the  denial  is  as  complete  and  well 
defined  by  a  general  denial  of  every 
allegation  as  if  every  statement  had 
been  recounted  and  denied  in  de- 
tail, ib 

See  Cbbtiobabi. 
Lbasb. 


LEASE. 

1.  A  lease  of  premises  for  a  term  of 
ten  years  contained  a  provision  that 
the  lessor  should  do  all  necessary 


repairs  within  a  reasonable  time 
after  notice  tt<  m  the  lessees  to  do 
so.  SeU  that  the  parties  evidently 
contemplated  that  certain  repairs 
would  become  necessary  during  the 
long  term  for  which  the  property 
was  rented,  and,  as  a  necessary 
consequence,  that  there  would  be 
some  interruption  to,  or  interference 
with,  the  business  carried  on  there. 
JFard  V.  Ketsey^  582 

2.  And  that  the  lessees  were  entitled 
to  recover  from  the-  lessor  all  mon- 
eys expended  by  them  in  making 
necessary  repairs,  upoik  the  lessor's 
neglecting  to  make  the  same,  after 
due  notice.  But  that  they  could 
not  recover  damages  for  the  inter- 
ruption to  their  business  occurring 
while  the  repairs  were  being  made  *, 
such  interruption  being  no  greater 
than  if  the  repairs  had  been  made 
by  the  lessor.  ib 


LEGACY. 

See  Ibtbbbbt. 

LuuTATioBS,  Statute  of,  1,  2. 

LIEN. 
See  BoABDivo  Housb  Kbepbbb. 

MOBTOAOE,  4. 

LIMITATIONS,  STATUTE  OF. 

L.  The  statute  of  limitations  may  be 
interposed  in  a  surrogate's  court,  as 
well  as  in  any  other.  And  in  a 
case  where  courts  of  law  have  a 
concurrent  jurisdiction  with  the 
surrogate  and  a  court  of  equity,  the 
six  years'  limitation  will  constituto 
a  bar  to  the  proceeding  in  a  surro- 
gate's court.     Smith  v.  Remingtm^ 

76 

I.  Where  a  legacy  was  due  and  paya- 
ble by  the  terms  of  the  will,  when 
the  legatee  became  21,  which  was 
in  November,  1864,  and  the  pro- 
ceedings before  the  surrogate  to 
compel  an  account,  and  payment 
of  the  legacy,  by  the  executor,  were 
not  instituted  until  the  4th  of  June, 
1862,  about  one  year  and  six 
months  after  the  six  years  from 
the  time  the  legacy  fell  due  had  ex- 
pired ;  Reid  that  the  statute  of  lim- 
itations was  a  bar.  ib 
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fi.  Time  and  mode  of  taldng  the  ob- 
jection that  the  statute  is  a  bar 
to  proceedings  before  the  surro- 
gate, ib 

8h  Patksvt,  1. 


M 


MARRIAGE. 

1.  The  legislature  of  a  foreign  state 
has  no  power  to  dissolve  the  mar- 
riage contract  when  the  wife  alone 
is  resident  within  the  state  and  sub- 
ject to  its  jurisdiction,  so  as  to  affect 
rights  of  property  in  another  state, 
where  the  husband  is  actually  resi- 
dent.    Todd  V.  Kerr^  817 

2.  When  the  husband  is  a  citizen  of 
one  state,  and  the  wife  resident 
within  another,  can  a  state  legisla- 
ture destroy  or  impair  the  obliga- 
tion of  the  marriaige  contract,  by 
an  act  which  takes  the  form  of  a 
lawl  Is  not  such  an  act  within 
the  spirit,  if  not  the  rery  letter,  of 
the  constitutional  prohibition  whidi 
forbids  a  state  to  pass  any  law  that 
impairs  the  obligation  of  contracts  ? 

8.  In  such  a  case  the  wife  is  not 
estopped  from  denying  the  force 
and  efficacy  of  the  legislatire  di- 
vorce, ib 

4.  One  who  is  not  bound  by  an  estop- 
pel cannot  claim  the  advantages  of 
it.  And  as  the  husband,  under 
such  circumstances,  is  not  bound 
or  affected  by  the  law  of  the  foreign 
state,  and  therefore  could  not  claim 
that  the  act  of  the  wife,  in  procur- 
ing the  passage  of  that  law,  had  the 
effect  of  an  estoppel,  neither  can 
his  heir  at  law  so  claim.  ib 


MARRIED  WOMEN. 

Where  a  married  woman,  receiving  a 
sum  of  money  as  a  preferred  cred- 
itor, under  the  assignment  of  her 
husband,  embarks  it  in  trade,  in  a 
business  under  the  control  of  her 
husband  and  carried  on  by  him  in 
his  own  name,  as  ''agent,"  oom- 
mingling  it  with  the  avails  of  his 
labor,  she  deprives  herself  of  the 


shield  provided  by  the  acts  of  1848 
and  1849  "for  the  more  efibctual 
protection  of  the  property  of  mar- 
ried women,"  and  subjects  it  to  the 
claims  of  her  husband's  creditors. 
Buddey  v.  WOt,  669 

LiabUUy  to  Arrett    Set  Abbbbt. 

Sm  Hdbbavd  abd  Wifb. 

MONET  PAID. 
Sm  Ybbdob  abi>  Pubchabbb,  4. 

MORTGAGE. 

1.  To  avoid  a  mortgage  on  account 
of  a  fhiudulent  intent  on  the  part 
of  the  mortgagor  to  hinder  and  de- 
lay his  creditors,  a  *  fraudulent  in- 
tent on  the  part  of  the  mortgagee, 
also,  must  be  shown.  It  is  not 
enough  to  show  that  the  mortgagor 
made  it  with  the  purpose  of  hinder- 
ing and  delaying  his  creditors  ;  but 
the  mortgagee  must  have  partici- 
pated in  that  purposOj  and  received 
the  mortgage  with  that  intent. 
Carpent0r  v.  Murmf  »    800 

« 

2.  Including,  in  a  mortgage,  debts 
due  or  alleged  to  be  due  to  others^ 
the  mortgagee  at  the  same  time 
giving  his  parol  undertaking  to  pay 
Siose  debts,  will  not  of  itself  make 
the  mortg^e  fraudulent  p€r  w.  In 
connection  with  other  circum- 
stances, that  fact  might  be  some 
evidence  of  a  fraudulent  intention, 
but  nothing  more.  ib 

8.  So,  including  in  a  mortgage  a  debt 
to  Income  due  from  the  mortgagor 
at  a  future  day,  is  not  a  fraudulent 
act  in  itselfl  ib 

4.  While  a  mortgage  is,  in  equity,  a 
mere  lien,  it  is  still  such  a  lien  that 
on  a  foreclosure  it  ripens  into  a 
title,  extinguishing  that  of  the 
mortgagor.  And  &8  not  only  in 
favor  of  the  mortgagee,  but  also 
of  the  purchaser  at  the  foreclosure 
sale,  and  of  all  persons  afterwards 
claiming  under  him.    Smith  v.  Gard- 


ner, 


\^ 


856 


5.  If  the  mortgagee  enters  under  a 
foreclosure,  or  after  forfeiture  of 
the   estatOi  and  by  virtue  of  hia 
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rights  M  mortgagee,  the  right  of 
dower  of  the  mortgagor's  wife 
must  yield  to  the  mortgagee's  su- 
perior title;  for  as  against  the 
title  under  the  mortgage,  the  widow 
has  no  right  of  dower,  and  the 
equity  of  redemption  is  entirely 
subordinate  to  that  title. «  ib 

6.  If  the  mortgagee  enters  tmder  a 
foreclosure,  he  is  in  under  his  mort- 
gage, ib 

7.  The  interest  remaining  in  the  mort- 
gagor is  an  equity,  which  the  fore- 
closure cuts  off;  leaying  the  title 
conveyed  by  the  mortgage,  absolute. 

^  ib 

8.  Where  land  is  conveyed  by  an  ab- 
soluted  deed,  as  a  security  for 
money  due,  loaned  or  advanced, 
the  title  of  the  grantee  is  that  of 
a  mere  mortgagee.  MeBumey  v. 
Wdhium,    .  890 

9.  If  the  owner  of  a  mortgage  assigns 
the  same,  and  subsequently  ac- 
quires the  title  to  the  mortgaged 
premises,  he  takes  them  subject  to 
the  charge  created  by  the  mortgage. 
In  other  words,  he  occupies  the 
place  of  the  mortgagor,  and  the 
account  between  him  and  the 
assignee  should  be  stated  as  be- 
tween mortgagor  and  mortgagee. 
Thompmm  v.  Otia,  661 

>0.  Over  payments,  made  by  him 
under  a  mutual  mistake,  or  from 
erroneous  computations,  though  in 
a  certain  sense  voluntary,  are  not 
so  in  the  sense  which  precludes  their 
being  recovered  back.  ib 

■ 

See  Ejbctvbht,  2. 
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NEW  TRIAL. 

1.  When  a  new  trial  will  be  granted, 
on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence, 
or  upon  the  ground  of  newly  dis- 
covered evidence.    JPoweU  v.  Jcnetf 

24 

2.  Tho  newly  discovered  evidence 
which  will  Justify  the  granting  of 
a  new  trial  must  not  be  cumulative. 


8.  Where  the  newly  discovered  evi 
dence,  as  disclosed  by  the  affida  • 
vits,  is  so  conflicting  that  it  prob* 
ably  would  not  produce  a  different 
verdict,  a  new  trial  would  be  of  no 
avail ;  and  the  court  should  not 
disturb  a  verdict  to  give  a  party  an 
opportunity  to  introduce  testimony 
which  would  not  be  of  any  advan- 
tage to  him,  nor  tend  to  promote 
the  ends  of  justice. 


t* 


4.  Where  newly  discovered  evidence 
does  nothing  more  than  tend  to 
impeach  the  character  and  credit 
of  a  witness,  a  new  trial  should  not 
be  granted.  ib 

6.  By  subdivision  6,  of  section  866 
of  the  code,  as  amended  in  1862, 
either  party  may  move  for  a  new 
trial  in  the  county  court,  on  a  case 
or  exceptions,  either  before  or  after 
judgment  has  been  entered.  But 
he  is  not  obliged  to  do  so,  before 
appealing  to  the  supreme  court. 
Dixon  V.  JSuek,  70 

6.  It  is  not  usual  to  grant  new  trials 
to  allow  a  technical  correction. 
Devendorf  v.  JTert,  227 

7.  A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered 
evidence,  where  the  evidence  would 
be  cumulative  in  its  nature;  or 
where  a  party  hlt&  been  guilty  of 
laches  in  making  his  motion;  or 
after  judgment  has  been  entered. 
Sheldon  v.  Striker,  284 

See  AxBKDMXHT,  8. 


NEW  YORK,  (CITY  OF.) 

1.  By  the  act  of  1850  the  city  inspec- 
tor, of  the  city  of  New  York,  was 
empowered  to  appoint  health  war- 
dens, with  and  by  the  consent  of 
the  board  of  aldermen.  This  pro- 
vision was  not  repealed  or  nullified 
by  the  amended  charter  of  1857. 
Demareat  v.  Mayor  ^.  of  New  York, 

186 

2.  The  city  inspector  has  not  power 
to  remove  a  health  warden,  without 
the  concurrence  of  the  board  of 
aldermen.  it 

8.  Health  wardens  are  not  subject  to 
removal  as  clerks,  under  the  21st 
section  of  the  amended  charter  of 
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1857,  wfaicfa  profidn  that  the  beftds 
of  depftitmeoU  iIiaII  bmve  power 
toappoist  and  remore  the  chiefs 
of  bureaux  and  ckftkM  in  their  re- 
spective depannents.  it 

4.  It  was  the  plain  intention  of  the 
legislature,  by  the  first  section  of 
the  act  of  April  14,  1859,  in  rela- 
tion to  taxes  and  assesments  in  the 
dty  of  New  York,  which  establishes 
a  permanent  system  of  annual  as- 
sessment of  taxes,  and  declares 
that  immediately  on  the  passage 
of  the  act  there  shall  be  appoint^, 
by  the  comptroller  of  the  city,  three 
commissioners,  who  shall  form  a 
board,  and  be  designated  commis- 
sioners of  taxes  and  assessments 
for  the  city  and  connty  of  New 
York,  who  shall  hold  their  office 
for  the  term  of  five  years,  and  until 
others  are  appointed  in  their  places, 
to  confer  the  power  of  appointment 
of  the  board  of  commissioners  up- 
on the  comptroller,  and  not  upon 
the  individual  who  held  the  office 
at  the  time  the  act  was  passed.  Th4 
FmpU,  ex  rd.  WtUioffum,  v.  JUm,  208 

6.  8nch  authority  is  a  continuing 
power,  by  whidi  the  comptroller  is 
authorized  to  appoint  other  com- 
missioners, at  the  expiration  of  the 
term  of  five  years  from  the  first 
appointment.  ib 

6.  After  a  new  board  of  commission- 
ers has  been  appointed,  by  the 
comptroller,  the  former  board  is  no 
longer  in  office;  and  if  they  con- 
tinue to  hold  the  books  and  papers 
of  the  office,  they  detain  them  as  in- 
dividuals and  not  as  the  board  of 
commissioners.  Hence,  a  demand 
upon  them  as  individuals  is  suffi- 
cient, ib 


« • 


The  provision,  in  the  act  of  April 
24,  1868,  {Laws,  p.  409,^  declaring 
that  the  head  of  the  law  aepartment, 
of  the  city  of  New  York,  shall  have 
the  exclusive  right  to  appear  for 
the  mayor,  ArC.  in  all  motions,  ac- 
tions and  proceedings,  is  not  a 
repeal  of  the  fifth  section  of  the 
act  bf  April  19,  1856.  {Laws,  p. 
1127.)  Baldwin  v.  The  Mayor  f;. 
of  Ifew  York,  549 
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OFFICE. 


1.  The  justice  before  whom  proceed- 
ings under  the  revised  statutes  are 
p^ding,  to  obtain  the  delivery  of 
books  and  papers  pertaining  to  an 
office,  must  examine  the  question  of 
the  title  of  the  respective  claimants 
to  the  office,  so  fiir  as  to  enable 
him  to  determine  properly  the 
question  to  be  submitted;  but  if 
the  right  of  the  applicant  is  not 
free  from  any  reasonable  doqbt, 
the  summary  relief  provided  for  by 
statute,  under  these  proceedings, 
should  be  denied.  If  the  title  of 
the  applicant  to  the  office  is  f^ee 
from  "reasonable  doubt,"  he  is 
absolutely  entitled  to  the  assistance 
which  the  statute  contemplates. 
The  FeopU,  ex  rd,  WilUmnttm,  v. 
AUm,  208 

2.  When  proceedings  of  that  nature 
are  brought  before  the  general 
term  on  eertiarari,  it  is  the  duty  of 
the  conrt  to  consider  the  claims  of 
the  respective  parties  to  the  office 
in  dispute,  for  the  purpose  of  de- 
termining whether  or  not  the  title 
is  free  from  reasonable  doubt,  and 
thereupon  whether  the  possession 
of  the  books  and  papers  ought  to 
be  granted  or  refused  to  the  appli- 
cants. #  »l 


OPINIONS  OF  WITNESSES, 

In  an  action  for  fraud  in  the  sale  of 
a  horse,  a  witness  who  swears  to 
his  knowledge  of  the  value  of 
horses  from  having  kept  them  and 
dealt  in  them  for  a  number  of  years, 
and  that  he  was  acquainted  with 
the  horse  in  question,  Is  competent 
to  give  an  opinion  as  to  the  value 
of  the  horse.    BumU  v.  Seudder^  86 


PARTI358. 

Where  a  mutual  insurance  company, 
being  in  need  of  funds  to  pay  losses, 
procured  a  loan  of  |8:2,000,  from 
different  persons  and  firms,    and 


titinsferred  to  the  plaintiff  premium 
DoteBi  made  by  various  indiyidnalSi 
to  be  held  by  him  as  collateral  se- 
carity  for  the  repayment  of  the 
loan ;  Held  that  the  plaintiff  held 
the  notes  as  tnutee  of  an  express 
trust,  and  tibat  an  action  on  two  of 
them  was  properly  brought  in  his 
name.    Clark  y.  Titeomby  122 

8f  Cbrtiobabi.^ 
Ejbctjiskt,  2. 


PARTITION. 
8m  Dbcbib. 

PARTNEE8HIP. 

1.  A  firm  composed  of  three  mem- 
bers has  no  right  to  apply  the  part- 
nership property  to  the  payment 
of  the  debts  of  two  of  its  members. 

4f  it  is  so  transferred  it  is  subject 
to  seizure  under  attachments  issued 
at  the  suit  of  creditors  of  the  firm. 
Wakh  y.  £%,  98 

2.  The  knowledge  that  a  firm  is  in 
failing  circumstances  will  not  per  m 
render  it  unlawful  for  a  creditor  to 
receive  a  transfer  of  goods  from 
the  failing  firm  in  satisfaction  of  a 
demand.  ib 

8.  In  an  action  brought  by  a  special 
partner  in  a  limited  partnership 
formed  in  New  Jersey,  under  a  law 
of  that  state  precisely  similar  to 
our  statute  respecting  limited  part- 
nerships, against  the  general  part- 
ners, upon  promissory  notes  given 
to  him  by  them,  the  complaint  al- 
leged that  the  notes,  being  many 
months  past  due,  an  action  was 
brought  thereojti,  against  the  mak- 
ers, in  New  Jersey,  and  a  Judgment 
recovered  against  them,  for  the 
amount  of  the  notes,  with  interest, 
which  remained  in  full  force  and 
effect,  and  unsatisfied,  at  the  time 
the  present  action  was  commenced ; 
which  recovery  was  not  traversed ; 
and  one  of  the  general  partners  tes- 
tified that,  although  at  one  time  it 
was  believed  the  firm  was  solvent, 
it  was  subsequently  ascertained  to 
be  insolvent.  Held  that  this  was 
sufficient  proof  of  insolvency 
or  bankruptcy,  according  to  the 
true  spirit  and  meaning  of  the  stat- 
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ute,  so  as  to  prevent  the  plaintiff's 
recovery.  And  that  the  referee 
should  have  found  that  the  firm 
was  insolvent;  a  finding,  impliedly 
or  expressly,  in  favor  of  the  solven- 
cy of  the  firm,  being  palpably 
against  evidence.  Sutubbland,  J. 
dissented.     Weard  v.  KeweU^         482 

4.  It  seems  that  the  provision  of  sec- 
tion 18  of  our  statute,  and  the  cor- 
responding provision  in  the  New 
Jersey  statute,  relative  to  limited 
partnerships,  prohibiting  the  use  of 
the  word  "  company,"  is  not  merely 
directory.  ib 


5.  But  to  render  a  speciSil  partner  lia- 
ble as  a  general  partner,  for  a  vio- 
lation of  that  provision,  it  must  be 
shown  that  he  participated  in  such 
violation  intenUonally.  ib 


PATENT. 
See  AaBBBMBBT,  6. 


PAYMENT. 

1.  J.  S.  O.  dt  S.  G.  being  indebted  to 
the  plaintiff  upon  a  note  made  by 
them  jointly,  rendered  an  account 
of  wood  delivered  by  them  to  the 
plaintiff,  under  certain  contracts, 
and  a  settlement  being  made  be- 
tween the  plaintiff  and  S.  G.,  a  bal- 
ance of  1260.46  was  found  due  from 
the  plainUff  to  J.  S.  G.  &  S.  G.  for 
wood,  which  amount  the  plaintiff, 
with  the  consent  of  S.  G.,  indorsed 
upon  the  note.  J.  S.  G.  previous 
to  such  settlement  had  consented 
that  whatever  sum  was  due  to  the 
plaintiff  on  the  wood  contracts 
should  be  indorsed  on  the  note,  and 
after  the  indorsement  was  made,  he 
said  it  was  all  right.  Hdd  that  the 
indorsement  must  be  held  to  have 
been  made  by  the  direction  and 
with  the  consent  of  J.  S.  G.,  and 
was  a  payment  by  hira,  which  pre- 
vented his  interposing  the  defense 
of  the  statute  of  limitations.  Haw- 
ley  V.  Orinpold,  18 

2.  In  general,  money  paid  by  a  party 
acting  under  no  constraint,  compul- 
sion or  duress,  and  with  full  knowl- 
edge of  all  the  facts,  can  not  be 
recovered  back.  This  rule  is  in- 
tended solely  for  the  protection  of 
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the  party  reoef  ving  the  money ;  and 
it  is  competent  for  him  to  waive  the 
benefit  of  the  rule,  by  a  ralid  agree- 
ment to  that  effect.  ComnmrkU 
Bemk  of  RochttUr  y.  CU^  of  MoeheaUr, 

488 

8.  It  is  applicable  to  those  cases  in 
wliich  a  party,  with  full  knowledge 
of  all  the  i'acts,  yoluntarily  pays 
money  in  satisfaction  or  discharge 
of  a  demand  j^njnstly  made  on  him, 
even  though  he  should  protest,  at 
the  time  of  such  payment,  that  Le 
was  not  legally  bound  to  pay  the 
same.  ib 

4.  A  banking  association  haying  been 
assessed  and  taxed,  by  a  municipal 
corporation,  for  a  portion  of  its 
capital  whidi  was  invested  in  United 
States'  stocks,  and 'wliich  it  was 
claimed  were  exempt  f^om  taxa- 
tion ;  and  the  common  council,  hay- 
ing confirmed  the  assessment,  di- 
rected the  collection  of  the  taxes 
thereon;  it  subsequently,  on  the 
application  of  the  bank,  adopted  a 
resolution,  by  which  it  agreed  that 
in  case  the  bank  should  pay  its  tax 
and  assessment  at  any  time  prior  to 
the  issuing  of  a  warrant  for  the 
collection  thereof,  such  payment 
should  not  "  be  treated  or  regarded 
as  a  voluntary  payment,  but  as  a 
payment  under  protest,  and  after 
the  issuing  of  such  warrant  and  a 
levy  upon  its  property  to  enforce 
such  payment."  On  the  ftiith  of 
this  resolution  the  bank  paid  the 
amount  of  the  tax.  In  an  action 
•to  recover  back  the  money  so  paid, 
it  wat  h^ld  that  the  common  council, 
in  passing  the  resolution,  exceeded 
their  rightful  powers ;  and  that  the 
resolution  being  unauthorized,  and 
void,  the  payment  must  be  regarded 
as  voluntary;  and  hence  it  could 
not  be  recovered  back.  £.  Dabwik 
BmTH,  J.  dissented.  ib 

See  Costs. 

mohtoaob,  10. 
Pbohissobt  Notbs,  7. 
Ybbdob  urn  Pubchasbb,  4,  6. 


PLEADING. 

See  Akbwbb. 
complaiht. 
Jubtiob's  Cocbt. 


PLEDGE. 

See  BovA  Fins  HoLnsB 


POSSESSIOy. 
Eight  of    See  Aobbbxbitt,  12, 18. 

Chimgeof,      4SMCHATTBLM0BT«AaB,l. 

^     SaxiB. 


PRACTICE. 

1.  The  commentaries  of  a  Judge,  at 
the  circuit,  upon  the  evidence,  are 
not  the  subject  of  exception.  If  be 
inadvertently  misstates  the  facts, 
the  counsel  should  oorr^t  him,  at 
the  time.  If  he  expresses  an  opin- 
ion upon  the  evidenoe,^it  can  not  be 
reviewed  on  exceptions.    IBwM  v. 

/(MM,  24 

2.  Although  it  is  the  duty  of  a  judge, 
in  charging  a  jury,  to  present  fairly 
both  aides  of  Uie  case,  yet  his  omis- 
sion to  refer  to  a  particular  portion 
of  the  testimony  which  is  deemed 
material  on  the  one  side,  without 
his  attention  being  directed  to  it 
especially,  is  not  a  good  ground 
for  a  new  trial,  it  seems.  ik 

8.  It  is  proper  for  a  judge  to  charge 
a  proposition  based  on  facts  which 
are  questions  in  ttie  cause,  for  the 
jury  to  determine.     WeiUk  v.  Ketly^ 

9df 

4.  The  expression  of  an  opinion,  by  a 
Judge,  as  to  the  diaracter  or  effect 
of  evidence,  leaving  it  to  the  jury, 
notwithstanding,  to  decide  the 
question  submitted  to  them,  fur- 
nishes no  valid  ground  of  excepUoD. 
Uayhee  v.  Fi»k,  326 

5.  Although  the  plaintiff^s  attorney 
has  no  right  to  return  answers  be- 
cause he  deems  them  frivoloro,  yet 
where  the  defendant's  attorney,  af- 
ter answers  have  been  so  returned 
to  him,  admits,  in  court,  that  he 
considers  them  to  have  been  duly 
returned,  and  to  be  no  longer  ef- 
fectual as  answers,  the  latter  will 
be  eetopped  from  claiming,  after- 
wards, that  they  can  be  effectual  to 
prevent  the  taking  of  the  default 
of  the  defendants  for  want  of  an- 
swers.   Soffarinf  T.  Cfrovel  548 
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6.  As  a  general  rule,  none  but  parties 
to  an  action,  and  the  attorneys  on 
the  record,  'will  be  allowed  to  med- 
dle with  its  management,  or  will  be 
recognized  as  having  any  standing 
in  court  in  relation  to  it.  Baldwin 
7.  Mayor  ^e.  of  yew  York^  549 

7.  But  this  rule  must  yield  when  ex- 
tiaordinary  circumstances  of  neg- 
lect, collusion,  or  even  mistaken 
opinions,  honestly  entertained  by 
agents,  have  produced  gross  and 
palpable  wrong.  ii 

Sfe  AOBREMBNT,  14. 

Amendment. 

New  Trial. 

Vendor  and  PuRCHAflBB,  8. 


PRINCIPAL  AND  AGENT. 

See  Banks,  2]  3. 

Brooklyn,  (City  of,)  1. 
Corporation,  6. 


PROMISSORY  NOTES. 

1.  Where  a  promissory  note,  payable 
on  demand  with  interest,  was  trans- 
ferred to  the  plaintiff,  a  bona  jide 
holder,  nearly  three  months  after  its 
date,  Held  that  it  was  not  to  be 
deemed  dishonored  at  the  time  of 
the  transfer,  so  as  to  let  in  a  defense 
existing  in  favor  of  the  maker, 
against  the  payee.  Ilerriek  v.  Wool- 
verton^  50 

2.  Such  a  note  is  a  continuing  securi- 
ty, and  is  not  due  without  an  actual 
demand ;  nor  can  it  be  treated  as 
dishonored,  until  it  has  in  fact  been 
presented  and  payment  refused,    ib 

8.  A  note  payable  on  demand,  with 
interest,  is  not  due  until  demanded ; 
and  hence  can  not  draw  interest 
until  that  time,  or  until  a  suit  is 
brought,  which  the  law  regards  as 
equivalent  to  a  demand.  ib 

4.  In  an  action  upon  a  promissory 
note,  made  by  the  defendants,  to- 
gether with  L.  S.  and  S.  S„  payable 
to  E.  C.  or  bearer,  the  defendants, 
admitting  the  execution  of  the  note, 
alleged  in  their  answer,  and  on  the 
trial  offered  to  prove,  by  parol,  that 
A.  S.,  one  of  the  defendants,  being 
indebted  to  E.  0.  in  the  sum  of 
$3400,  on  two  bonds  and  mortgages, 

Vol.  XLII.  45 


which  were  liens  on  his  land,  sold 
the  mortgaged  premises  to  L.  S., 
(since  deceased,)  who,  as  a  part  of 
the  consideration  money,  assumed 
to  pay  the  amount  due  on  the  mort- 
gages, including  the  note,  which 
note  was  given  at  the  request  of 
£.  C.  and  as  collateral  security 
merely,  for  the  payment  of  $621.09, 
for  arrears  of  interest  due  on  the 
bonds  and  mortgages,  and  upon  the 
agreement  that  it  was  not  to  be 
collected  except  in  case  of  a  defi- 
ciency upon  the  foreclosure  of  the 
mortgages.  A  foreclosure  suit  was 
commenced  by  E.  C,  but  before 
Judgment,  the  bonds  and  mortgages 
were  assigned  to  the  plaintiff,  and 
the  suit  was  continued  in  his  name. 
A  decree  for  sale  was  obtained,  and 
the  premises  were  advertised  for 
sale;  but  although  bidders  were 
present,  who  ofiered  to  bid  the 
premises  off  for  the  whole  amount 
of  the  decree,  tlie  plaintiff  refused 
to  allow  the  sale  to  be  made.  The 
mortgages  were  the  first  and  only 
liens,  and  the  premises  were  worth 
more  than  the  amount  due  upon  the 
mortgages,  including  the  note.  L. 
S.,  who  on  purchasing  the  premises 
agreed  to  pay  tlie  bonds  and  mort- 
gages and  noLes,  and  thus  became 
the  principal  debtor,  was  dead,  and 
the  plaintiff  was  administrator  of, 
his  estate,  and  as  such  was  in  pos- 
session of  the  mortgaged  premises, 
and  in  receipt  of  the  rents  and  prof- 
its thereof  The  defendants  had 
tendered  the  amount  due  on  the 
decree,  which  was  refused.  The 
note  was  transferred  to,  and  taken 
by,  the  plaintiff,  with  full  notice  of 
all  the  facts.  Held,  1.  That  inas- 
much as  the  plaintiff  represented 
tlie  principal  debtor,  as  his  admin- 
istrator, and  had  in  his  hands  the 
assets  of  the  intestate,  which  was 
the  primary  fund  for  the  payment 
of  the  debt,  the  defendants  had  the 
right,  in  equity,  to  require  him,  in 
the  first  instance,  to  exhaust  such 
fund  before  ho  resorted  to  the  sure- 
ties of  his  intestate.  2.  That  the 
defendants  were  not  bound  to  rely 
upon  this  equity  as  a  defense. 
That  when  the  plaintiff  proceeded 
to  foreclose  the  mortgages,  and 
took  a  decree  for  the  full  amount 
thereof,  including  the  amount  of 
the  note,  he  elected  to  proceed  in 
rem^  and  in  equity,  for  the  collection 
of  the  bonds  and  mortgages  against 
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the  mortgaged  premises,  and  was 
bound  to  exhaust  his  remedy,  by  the 
sale  of  the  mortgaged  premises,  the 
primary  fund  for  the  payment  of 
the  original  debt,  before  he  could 
proceed  at  law  against  other  partieH 
or  property  liable  collaterally  for 
the  same.  3.  That  it  was  proper 
for  the  defendants  to  show  the  pro- 
ceedings in  the  foreclosure-  suit, 
and  the  judgment  rendered  therein. 
That  such  proceedings  constituted 
a  complete  defense  to  the  action, 
under  the  statute,  (2  R.  S.  191, 
^^  163, 156 ;)  and  it  was  error  to  ex- 
clude such  evidence.  4.  That  the 
defendants  were  entitled  to  give 
parol  evidence  to  establish  the  fact 
that  the  note  was  given  as  collat- 
eral to  the  interest  which  had  ac- 
crued on  the  bonds  and  mortgages. 
That  this  was  not  to  contradict  the 
note,  but  to  show  its  object,  or 
consideration.    Nichols  v.  Smithy  881 

6.  "Where  an  indorser,  before  the  ma- 
turity of  the  note,  waives  notice  of 
protest  J  by  writing  words  to  that 
effect  r)ver  his  signature  on  the  back 
of  the  instrument,  this  mil  not 
amount  to  a  waiver  of  presentment 
of  the  note  to  the  maker  at  its  ma- 
turity, and  demand  of  payment,  Buck- 
ley ▼.  BenUey,  646 

6.  Where  an  indorser  wrote  over  his 
signature, "  Noticeof  protest  waived 
by  me;"  Heid^  that  there  was  no 
ambiguity  in  the  words;  the  sen- 
tence they  formed  not  being  sus- 
ceptible of  more  than  one  construc- 
tion. And  that  its  meaning  or 
effect  could  not  be  legally  enlarged 
or  altered  by  evidence  of  the  sur- 
rounding circumstances,  of  what 
occurred  when  it  was  written,  or 
the  understanding  of  the  parties,  ib 

7.  The  making  of  a  payment  upon  a 
Bote,  after  it  becomes  due,  by  the 
application  of  an  account  thereon, 
that  the  indorser  has  against  the 
holder,  of  which  application  the  in- 
dorser has  notice,  and  to  which  he 
does  not  object,  is  not  a  waiver  by 
him  of  presentment  of  the  note  to 
the  maker  and  demand  of  payment, 
at  maturity,  in  the  absence  of  any 
finding  that  the  indorser,  at  the 
time  he  assented  to  the  indorse- 
ment of  the  amount  of  the  account 
as  a  payment  made  by  him,  upon 


the  note,  knew  that  the  note  bad 
not  been  presented,  or  payment 
demanded.  n 

Reforming.    See  Aohbbmevt. 

See  CoHTRiBUTioir. 
Corporation. 


PROPERTY. 
See  AoBEBiTBirT,  12,  18. 


R 


RAIL  ROAD  COMPANIES. 

The  legislature  had  the  power,  by  Uie 
act  of  April  17, 1860,  for  the  con- 
struction of  a  rail  road  in  Sevenih 
avenue,  and  in  certain  other  streets 
and  avenues  of  the  city  of  New 
York,  to  authorisse  the  grantees 
named  in  it  "  to  run  upon,  intersect 
or  uao  any  portion  of  other  rail 
road  tracks"  constructed  in  the 
streets  in  which  they  are  permitted 
by  the  act  to  construct  and  operate 
their  road,  upon  making  due  com- 
pensation therefor.  Matter  of  the 
petition  of  Kerr  et  aL  119 

See  Emiitent  Doxaix. 


RECEIVER. 

1.  A  receiver  must  state,  in  his  com- 
plaint, the  equity  of  the  parties 
whose  rights,  under  the  order  of  the 
court  appointing  him,  he  represents, 
to  maintain  the  action  which  be 
attempts  to  prosecute.  Ooepe  v. 
Bowles,  87 

2.  A  receiver,  in  general,  is  not  clothed 
with  any  right  to  maintain  an  ac- 
tion which  the  parties,  or  the  estate, 
which  he  represents,  could  not 
maintain.  He  must  show  a  cause 
of  action  existing  in  those  parties, 
and  that  by  the  appointment  of  the 
court,  lawfully  made  in  a  matter 
where  the  court  had  jurisdiction, 
the  power  has  been  conferred  on 
him,  in  his  representative  capacity 
as  receiver,  to  prosecute  the  action. 

a 

8.  To  authorize  a  receiver,  appointed 
in  supplementary  proceedings,  to 
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prosecute  an  action  to  set  aside  an 
assignment  made  by  the  debtor, 
the  Judgment  and  other  facts  neces- 
sary to  maintain  supplementary 
proceedings  must  be  set  forth.  It 
is  not  enough  to  allege  in  the  com- 
plaint that  the  plaintiff  was  appoint- 
ed receiver  in  supplementary  pro- 
ceedings, ib 

See  IxsuBAircE,  (Fire,)  6  to  10. 


RECOUPMENT. 
See  Former  Suit. 


REFEREE. 

'*he  powers  of  a  referee  to  hear  and 
decide  are  terminated  when  he  has 
made  his  report,  with  the  exception 
that  he  can  settle  the  form  of  the 
case,  and  the  findings  of  fact  and 
conclusions  of  law.  He  has  no 
power  to  settle  the  decree,  and  di- 
rect its  entry  by  the  clerk.  Coope  ▼. 
Mowles,  87 

See  Appeal,  4,  5. 


REPLEVIN. 

1.  Where  the  plaintiff,  in  an  action  to 
recover  the  possession  of  personal 
property,  alleged  in  an  affidavit 
made  by  him  for  the  purpose  of 
obtaining  an  immediate  delivery, 
"  that  the  property  had  not  been 
taken  for  a  tax,  assessment  or  fine, 
pursuant  to  a  statute,"  &c.  and  on 
a  motion  to  set  aside  the  proceed- 
ings, affidavits  of  the  collector  and 
deputy  collector  of  taxes  were 
read,  stating  positively  that  the 
property  was  taken  for  an  assess- 
ment, or  tax,  under  the  act  of  con- 
gress, a  copy  of  the  warrant  under 
which  the  property  was  taken  being 
annexed;  Held  that  the  allegation 
in  the  plaintiff's  affidavit  ought 
not  to  be  viewed  as  at  all  discredit- 
ing or  impeaching  the  affidavits  of 
the  collector  and  deputy  collector ; 
but  that  the  court  should  assume 
that  the  plaintiff  made  his  affidavit 
in  ignorance  of  the  fact  that  the 
property  had  been  taken  for  a  tax. 
(THeiUy  V.  Good,  521 

2.  Property  seized  for  a  tax  under  an 
act  of  congress,  and  under  a  war- 


rant regular  on  its  face,  can  not  be 
replevied.  ib 

8.  A  party  whose  property  has  been 
thus  seized  can,  if  he  deems  the  act 
of  congress  unconstitutional,  or  the 
assessment  proceedings  irregular, 
have  the  question  determined  in  an 
action  or  proceeding  to  recover 
damages,  merely.  Fer  Suther- 
land, J.  ib 

4.  Where  property  has  been  improp- 
erly taken  out  of  the  hands  of  the 
party  in  possession,  in  an  action  in 
the  nature  of  replevin,  the  remedy 
of  such  party  is  to  move  to  set  aside 
the  proceedings  to  obtain  an  imme- 
diate delivery ;  the  affidavit  for  ob- 
taining a  delivery,  and  the  requisi- 
tion indorsed  thereon,  being  in  the 
nature  of  process.  ib 

See  Agrbembht,  12,  18. 


s 


SALE. 

1.  M.  being  indebted  to  D.  turned  out 
to  him  a  quantity  of  marble,  not 
then  in  the  actual  custody  of  M. 
but  upon  the  premises  of  third  per- 
sons and  in  their  immediate  custody 
and  possession,  some  of  the  articles 
being  cumbersome,  with  the  under- 
standing that  D.  should  sell  the 
property,  and  apply  the  avails  on 
M.'s  indebtedness.  M.  delivered  to 
D.  a  schedule  of  the  pieces  of  mar- 
ble, and  D.  arranged  with  the  per- 
sons having  the  property  in  charge 
to  keep  and  take  care  of  it  for  him. 
Held  that  this  was  an  absolute  and 
unconditional  sale ;  and  that,  under 
the  circumstances,  there  was  a  suf- 
ficient delivery  to  take  the  case  out 
of  the  statute.    Dixon  v.  Buck,     70 

2.  Where  G.,  upon  obtaining  |200 
from  the  plaintiff,  told  him  she 
would  return  it  if  she  could,  or  if 
not,  that  she  would  sell  certain 
property  to  him  for  $1000,  if  he 
could  make  an  arrangement ;  Htid 
that  it  was  a  question  for  the  Jury 
to  determine,  whether  this  was  a 
mere  mortgage,  or  an  absolute  sale, 
under  proper  directions  flrom  the 
court.     Goodwin  v.  Kelly ,  194 
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8.  *And  that,  the  jury  having  given  a 
general  verdict,  the  court  could  not 
say  but  that  such  verdict  was  ar- 
rived at  on  the  ground  that  the 
transaction  was  an  absolute  sale,  ib 

4.  That,  assuming  the  jury  to  have 
found  it  to  be  an  absolute  sale, 
then,  if  it  were  made  in  good  faith 
and  without  intent  to  defraud  cred- 
itors or  purchasers,  it  was  valid ; 
even  though  there  were  no  immedi- 
ate actual  and  continued  change  of 
possession.  t^ 

See  HnsBAffD  and  Wifb,  20,  21. 


SAW  LOGS. 
See  Action,  2. 


SET  OFF. 

• 

An  agreement,  made  between  the 
plaintiff  and  one  of  two  defendants, 
in  a  suit,  that  the  plaintiff*  shall  not 
litigate  a  portion  of  his  claim,  in 
that  suit,  and  that  such  defendant 
shall  have  the  privilege  of  returning 
certain  property  involved  .in  the 
claim,  or  of  paying  for  it,  will  not 
authorize  the  plaintiff  to  insist  upon 
that  portion  of  his  claim,  aa  a  set-of, 
in  an  action  brought  against  him 
upon  the  judgment  recovered  in 
that  suit,  by  the  asssignees  of  both 
the  defendants  in  the  prior  suit. 
The  demand,  to  constitute  a  set-off, 
must  be  a  joint  one  against  the  as- 
signors of  the  judgment.  Sep/  v. 
Myere,  270 

See  FoBKBR  Suit,  5. 

SHERIFF. 

1 .  The  recovery  of  a  judgment  against 
a  sheriff  for  an  escape,  will  estab- 
lish the  liability  of  the  sheriff,  so 
as  to  authorize  an  application  under 
the  revised  statutes,  (2  £.  S.  476, 
)^  1,  2,  8,)  by  the  party  injured, 
for  leave  to  prosecute  the  official 
bond  of  the  sheriff;  provided  there 
has  been  no  stay  of  proceedings 
ordered  upon  such  judgment  But 
if  the  proceedings  have  been  stayed 
by  order  of  the  court,  no  such  ap- 
plication can  be  made  during  the 
continuance  of  the  stay.  Matter  of 
Chamherlam  and  othere^  281 


fc 


2.  A  sheriff  may  come  into  a  court 
of  equity  to  break  down  a  fraud- 
ulent barrier  that  prevents  him 
from  collecting  the  effects  of  a 
debtor  in  an  attachment,  by  a  com- 
mon law  action ;  and  the  court 
having  taken  cognizance  of  the  ac- 
tion for  that  purpose,  may  proceed 
to  administer  the  justice  which  the 
case  may  require,  upon  the  merits. 
KeUy  V.  Lane,  594 

3.  The  moment  an  assignment  made 
by  debtors  in  trust  for  the  benefit  of 
their  creditors  shall  be  declared  void 
as  to  creditors,  money  deposited  to 
the  ci'edit  of  the  assignees  becomes 
credits  or  effects  of  the  debtors, 
liable  to  be  recovered  by  the  sher- 
iff, holding  an  attachment  against 
the  debtors,  under  section  ^2  of 
the  code.  ib 

4.  Debts,  credits  or  effects  h^ld  under 
a  fhiudulent  title  from  a  debtor  in 
an  attachment,  are  to  be  consider- 
ed as  the  debts,  credits  or  effects  of 
the  debtor,  when  the  question  is  be- 
tween the  party  holding  under  such 
fraudulent  title,  and  an  attaching 
creditor,  or  the  sheriff  who  repre- 
sents such  creditor.  ib 

5.  A  sheriff,  holding  an  execution  is- 
sued against  the  property  of  a  debt- 
or who  has  made  an  assignment  in 
trust  for  the  benefit  of  creditors, 
which  execution  he  is  unable  to 
collect,  after  having  attached  mon- 
eys deposited  by  the  assignees  in  a 
trust  company,  being  a  part  of  the 
assigned  property,  or  the  proceeds 
thereof,  may  maintain  an  action 
against  the  debtor,  his  assignees, 
and  the  trust  company,  to  have  the 
assignment  adjudged  fraudulent 
and  void  as  against  the  attaching 
creditor,  and  for  the  payment  of 
the  execution  out  of  the  money  in 
deposit.  SuTHBBLAND,  J.  disseut- 
ed.  ik 

See  Attachxbnt. 


SHERIFF^S  DEED. 

1.  Althou^  a  sheriff,  who  sells  real 
estate  upon  execution,  can  not  exe< 
cute  a  conveyance  to  the  purchaser 
until  after  the  expiration  of  fifteen 
months  ft-om  the  time  of  the  sale, 
yet  his  conveyance,  when  madei  is 


i 


^ 
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Talid  and  effectual  to  coDvey  all 
the  right,  title  and  interest  which 
was  sold  by  him,  and  however  long 
after  the  time  to  redeem  expires  it 
is  executed,  it  relates  back,  so  as 
to  convey  all  such  right,  title  and 
interest.    Reynolds  v.  Barling^      418 

2.  How  far  these  general  rules  are  sub- 
ject to  qualification  when  the  rights 
of  third  persons  intervene.  ib 

8.  In  case  the  purchaser  dies  previous 
to  the  execution  and  delivery  of 
the  deed,  by  the  sheriff,  the  same 
must  be  executed  and  delivered  to 
the  executors  or  administrators  of 
the  purchaser,  who  will  hold  the 
real  estate  so  conveyed,  in  trust  for 
the  use  of  the  heirs,  and  may 
maintain  ejectment  to  recover  the 
possession,  without  joining  the  heirs 
with  them.  ib 

4.  A  sheriff's  deed  to  the  administra- 
tor of  a  deceased  purchaser  will 
convey  to  the  grantee  all  the  right, 
title  and  interest  in  the  land  which 
the  sheriff  sold,  unless  some  third 
person  has  acquired  rights  which 
prevent  the  deed  having  that  effect. 

ib 

5.  In  the  year  1843  a  sheriff  sold  the 
land  of  J.  upon  execution,  to  R. 
and  executed  a  certificate  of  the 
sale  to  R.  At  the  time  of  the  sale 
the  statute  only  required  that  the 
certificate  of  sale  should  be  filed  in 
the  office,  of  the  county  clerk,  and 
it  was  so  filed,  within  the  prescribed 
time.  On  the  12th  of  April,  1862, 
the  sheriff  executed  a  deed  of  the 
land,  in  conformity  with  his  certifi- 
cate, to  the  plaintiff,  as  administra- 
tor of  R.,  who  had  died  since  the 
sale.  In  the  meantime  J.  had  sold 
the  premises  to  T.  D.  dt  H.  D.,  for 
a  valuable  consideration,  and  con- 
veyed the  same  to  them  by  deeds 
recorded  in  October,  1864,  and  Sep- 
tember, 1858.  T.  D.  &  H.  D.  knew, 
at  the  times  of  their  purchases, 
that  there  was  a  balance  remaining 
unpaid  upon  the  judgment  against 
J.  but  they  were  not  aware  of  the 
sheriff's  sale.  Held,  that  T.  D.  & 
H.  D.  not  having  become  purchasers 
of  the  land  until  nearly  twelve 
years  after  the  docketing  of  the 
judgment  under  which  the  sheriff 


■old  it,  and  then  paying  a  good  aid 
valuable  consideration  therefor  * 
purchasing  in  good  faith  and  with- 
out knowledge  of  the  sheriff's  sale, 
and  their  deeds  having  been  duly 
recorded  before  the  sheriff  exe- 
cuted the  deed  to  the  plaintiff; 
the  conveyance  so  made  by'  the 
sheriff  to  the  plaintiff  was,  under  the 
statute  respecting  the  recording  of 
conveyances,  void  as  against  T.  D. 
&  H.  D.  And  this,  whether  sec- 
tion 282  of  the  code,  respecting  the 
lien  of  judgments,  is  an  entire  sub- 
stitute for  the  revised  statutes  on 
that  subject,  or  not.  ih 


SLANDER. 

1.  Where  the  complaint,  in  an  action 
for  slander,  alleged  that  the  plain- 
tiff was  the  eldest  of  three  sons  of 
M. ;  that  the  defendant  in  a  con- 
versation with  M.,  and  in  the  pres- 
ence of  others,  used  the  following 
false  and  slanderous  words  con- 
cerning the  plaintiff,  viz  :  "  Your 
boys  stole  my  com,"  meaning  there- 
by the  plaintiff;  it  was  held  that 
the  action  was  maintainable  ;  that 
the  words  were  actionable  per  h  ; 
and  the  plaintiff,  as  one  of  the  per- 
sons included  in  the  charge,  could 
bring  his  separate  action  for  the 
slander.    Maybee  v.  jPwAt,  826 

2.  Hdd,  also,  that  a  charge  to  the  jury 
that  the  plaintiff  was  entitled  to 
recover,  unless  the  jury  should  find 
that  the  defendant,  immediately 
after  making  the  charge,  added  by 
way  of  explanation,  "  I  mean  your 
two  youngest  boys,"  to  the  knowl- 
edge of  the  persons  who  heard  the 
words  complained  of,  was  not  er- 
roneous, ib 


8.  Heid,  further,  that  evidence  to  show 
that  the  two  younger  boys  had 
stolen  the  corn  of  the  defendant, 
shortly  before  the  speaking  of  the 
slanderous  words,  wan  properly 
excluded.  ib 


4.  If  one  makes  a  charge  in  the  pres- 
ence and  hearing  of  others,  which 
is  of  a  slanderous  character,  and 
which  in  its  naked  form  would  by 
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HU  the  bystanders  be  naturally  un- 
derstood to  impute  a  crime,  he  is 
responsible  for  tfa^  utterance,  unless 
the  language  used  is  understood  by 
all  present  to  refer  unmistakably 
to  a  transaction  not  criminal  but 
innocent  in  its  character;  or  he 
adds  an  explanation,  which  conveys 
to  the  bystanders  the  fact  that  he 
does  not  make  a  criminal  imputa- 
tion upon  the  party  pointed  at  in 
his  words.  ib 


5.  Hence  it  is  true  that  a  man  is,  in 
this  sense,  and  to  this  extent,  re- 
sponsible for  the  hearing  of  the 
bystanders.  If  he  chooses  to  use 
language* that  ex  vi  termini  imputes 
crime,  be  must  be  careful  that,  by 
an  explanation  patent  to  all,  he 
removes  the  sting  and  extracts  the 
venom.  Otherwine  he  is  held  justly 
responsible.    Fer  Bacon,  J.  ib 

6.  It  is  not  enough  that  the  defend- 
ant swears  he  made  the  explanation. 
It  must  be  showTi  that  the  explana- 
tion was  heard  and  understood  by 
the  bearers ;  since  only  in  that 
event  would  the  words  be  rendered 
harmless  in  respect  to  the  person  re- 
ferred to.  ib 

7.  In  an  action  for  slander,  the  cause 
of  action  is  transitory,  and  the 
plaintiff  can  recover  damages  for 
such  an  injury,  wherever  the  de- 
fendant can  be  found .  The  slanderer 
does  not  acquire  an  immunity  by 
departing  from  the  state  where  he 
committed  the  ii\jury.  Sulf  v. 
Vredand,  648 

See  CoicPLAiNT,  5,  6. 

HUSBAKD  AND  WiFE,  22. 


SPECIFIC  PERFORMANCE. 

1.  Bills  for  the  specific  performance 
of  contracts,  are  applications  to 
the  equitable  jurisdiction  of  the 
court.  The  relief  sought  is  not  a 
matter  of  right.     Gale  v.  Archer ^  820 

2.  The  court  will  exercise  a  sound 
and  reasonable  discretion,  and  will 
never  grant  the  relief  thus  sought 
unless  it  is  entirely  equitable  and 


right,  and  will  work  no  iijustice  to 
the  adverse  party.  %b 

See  AoBBBHBNT,  II,  17,  18, 19,  24. 


STATUTES. 

In  construing  statutes,  courts  will  give 
effect  to  the  intention  of  the  legis- 
lature, if  the  words  are  not  repug- 
nant to  such  construction.  Jotiee  v. 
MorriU,  628 

See  Brooklth,  (City  op.) 

CONBTITUTIONAL  LaW. 

Husband  and  Wifb,    8,    8,    15, 

17,  28. 
New  Yobk,  (City  op,)  1, 4,  7. 


STREETS. 

See  Dbbd. 

Ejbctitbnt,  6. 


SUBROGATION. 
See  Contbibotion. 


SUMMART  PROCEEDINGS. 
See  Landlord  and  Tenant. 


SUPREME  COURT. 

1.  It  belongs  to  the  inherent,  essen- 
tial powers  of  the  supreme  court  to 
exercise  so  efficient  a  control  over 
every  proceeding  in  an  action  as 
effectually  to  protect  every  jjerson, 
actually  interested  in  the  result, 
from  injustice  and  fraud.  It  will 
not  allow  itself  to  be  made  the  in- 
strument of  wrong,  no  less  on  ac- 
count of  its  detestation  of  every 
thing  conducive  to  wrong,  than  on 
account  of  that  regard  which  it 
should  entertain  for  its  own  char- 
ter and  dignity.  Jaycox  v.  The 
Mayor  ^.  of  Xew  York^  649 

2.  This  power  should  indeed  be  regu> 
lated  by  a  sound  discretion,  and 
exercised  with  the  utmost  caution. 
Rules,  orders  and  decisions  delib- 
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entely  made,  should  not  be  lightly 
disturbed.  ib 


SURROGATE. 

1.  Where  an  administrator,  who  was 
at  the  same  time  the  general  guar* 
dian  of  the  infant  heirs  of  his  in- 
testate, applied,  in  his  character  as 
administrator,  to  the  surrogate,  for 
leare  to  sell  the  real  estate  of  the 
deceased,  to  pay  debts,  and  there- 
upon the  surrogate  proceeded,  with- 
out appointing  any  guardian  for  the 
infants,  to  make  an  order  for  all 
persons  interested  in  the  estate  to 
show  cause,  within  four  weeks,  why 
the  application  should  not  be  grant- 
ed, and  subsequently,  without  any 
appearance  of  the  infants,  made  an 
order  of  sale,  and  confirmed  the 
sale  made  by  the  administrator; 
Jfeld  that  the  surrogate  did  not  ob- 
tain jurisdiction  of  the  subject  mat- 
ter and  of  the  persons  of  the  in- 
fants; and  that  the  proceedings 
and  sale  were  void,  ffavetu  t.  Sh^- 
man^  656 

2.  ffdd,  aUo,  that  the  surrogate  could 
not  shorten  the  time  mentioned  in 
the  statute,  for  showing  cause, 
without  losing  jurisdiction.  That 
tliis  was  not  an  irregularity,  and 
tlierefore  was  not  cured  by  the  act 
of  March  28,  1850,  *'  for  the  pro- 
tection of  purchasers  of  real  estate 
upon  sales  made  by  order  of  sur- 
rogates.*'    {Laws  of  18G0,  eh.  S2.)  ib 


SURROGATE'S  COURT. 
See  Limitations,  Statute  of,  1,  8. 


T 


TAXES  AND  TAXATION. 

1 .  The  tax  laws  proceed  upon  the  prin- 
ciple  that  a  tax  assessed  by  authority 
of  law,  for  a  general  or  local  pur- 
pose, creates  a  duty  and  an  obliga- 
tion by  the  tax  payer  to  make  the 
payment.  This  obligation  results 
ft'ora  the  nature  of  the  relation 
between  the  government  and  the 
constituent.  Per  Beowx,  J.  Zitch- 
JMd  V.  MeOmber,  288 


2.  There  is  no  such  thing,  under  our 
system,  as  a  ti^  upon  lands,  irre- 
spectiTe  of  thoM^wner,  except  in 
the  single  caso  oi  the  lands  of  non- 
resident owners.  The  tax  is  as- 
sessed upon  the  person,  in  respect 
to  the  lands,  as  it  certainly  is  as- 
sessed upon  the  person  in  respect 
to  the  personal  property  taxed. 
Per  Bbowh,  J.  ib 

8.  The  power  to  tax  being  without 
limitation,  it  results  by  logical  im- 
plication, that  the  legislature  may 
resort  to  all  or  any  of  the  usual 
remedies  for  the  collection  of  an 
assessment.    Per  Bbow5,  J.  ib 

4.  An  assessment  made  under  the  act 
of  April  19,  1859,  imposing,  as  it 
does,  upon  the  owners  of  the  prop- 
erty benefited,  an  obligation  to 
make  payment,  it  was  competent 
for  the  legislature  to  add  to  the 
remedies  given  by  that  act  an  ac- 
tion at  law  for  the  recovery  of  the 
sum  assessed  to  the  owners  re- 
spectively, ib 

See  Constitutional  Law,  1,  2,  8,  4, 
5,  6,  7,  8. 
Payment,  4. 
Towns. 


TENANCY  BY  THE  CURTESY. 

The  husband  takes  his  estate  of  ten- 
ancy by  the  curtesy  through  the 
wife,  and  when  her  right  is  deter- 
mined, by  the  happening  of  an  event 
which  defeats  its  further  contin- 
uance, his  right  should  also  be  de- 
termined. Per  J.  F.  Barnard,  J. 
Hatjleid  v.  Sneden,    .  /  615 


TIME. 


See  Aorbbxent,  1,  2,  8. 


TOWNS. 

A  town  has  no  right  to  money  im- 
properly collected  by  tax  from  its 
tax  payers,  and  can  not  maintain 
an  action  in  the  name  of  its  super- 
visor to  recover  it  back.  Oailor  r, 
Herriek,  79 
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2.  Where  monej  has  heen  collected 
by  a  town  coilector,  under  a  war- 
rant of  the*  b^^d  of  superrisors, 
for  the  purpose  of  paying  the  hind 
damages  occasioned  by  the  laying 
out  of  a  highway  which  was  never 
worked  or  0[>ened  for  the  reason 
that  the  proceed! ni^s  to  lay  out  the 
road  were  null  and  void,  and  such 
money  has  been  paid  to  a  com- 
missioner of  highways,  who  has 
paid  the  same  over  to  the  persons 
entitled  thereto,  for  their  damages, 
no  action  will  lie  against  such  com- 
missioner after  the  expiration  of 
his  term  of  oHice,  upon  his  official 
bond,  by  tlie  supervisor  of  the  town, 
to  recover  such  moneys.  ib 

8.  Money  raised  by  taxation  does  not 
go  or  belong  to  the  towns.  They 
have  no  treasury  to  receive  it.  Bui 
when  collected  it  is  to  be  paid  over 
to  the  treasurer  of  the  county,  or 
to  the  officers  and  persons  desig- 
nated by  law  to  receive  it.  Fer 
BocKES,  J.  ib 


TROVER. 

1.  To  maintain  an  action  for  the  con- 
version of  property,  the  plaintiff 
must  show  that  he  was  entitled  at 
least  to  the  possession,  at  the  timfe 
of  the  alleged  conversion.  Whtt- 
ntnb  V.  Mwi^erford,  177 

2.  Even  if  such  a  contract  were  to  be 
regarded  as  amounting  to  a  con- 
ditional sale,  it  would  not  give  the 
purchaser  a  right  to  maintain  an 
action  for  the  conversion  of  the 
property  before  he  had  complied 
with  the  conditions.  Until  that  has 
been  done,  the  title  does  not  vest 
in  him.  ib 

See  Agrbbment,  7. 

TRUSTEE. 
See  Pabtibb. 


VARIANCE. 
See  AxBKDMEarT,  2. 


VENDOR  AND  PURCHASER. 

1.  A  mere  omission,  by  a  vendor  of 
chattels,  to  volunteer  information, 
without  inquiry,  of  a  difficulty 
known  to  him  and  unknown  to 
the  purchaser,  does  not  constitute 
fraud  and  entitle  the  purchaser 
to  damages.     MeLoncld  v.  Chrietie, 

86 

2.  The  vendor  has  a  perfect  right  to 
be  silent,  leaving  the  purchaser 
to  examine  for  himself  or  to  re- 
quire a  warranty.  And  unless  by 
words  or  acts  he  leads  him  astray, 
be  is  not  liable  for  fraud.  ih 

3.  The  objection  that  there  was  no 
evidence  in  the  case  which  showed, 
directly,  that  the  vendor,  upon  the 
sale,  did  any  thing  more  than  re- 
main silent,  not  having  been  made, 
either  upon  a  motion  for  a  nonsuit 
or  in  any  other  sta^e  of  the  pro- 
ceedings, and  it  having  been  as- 
sumed upon  the  trial  that  no  such 
objection  existed,  the  point  can  not 
be  made  available  on  appeal.        «d 

4  The  law  will  not  allow  a  party  who 
is  wholly  in  default  to  recover  back 
money  paid  in  part  performance  of 
an  executory  agreement,  if  he 
afterwards  breaks  it  and  refuses  to 
go  on  and  perform  the  residue. 
Haynee  v.  Hart^  68 

5.  Where,  upon  the  sale  of  a  canal 
boat,  it  was  agreed  that  the  pur- 
chaser should  have  the  use  and  pos- 
session of  the  boat  until  default  in 
making  payments  according  to  the 
contract,  in  which  case  the  vendor 
might  take  possession  o/  the  boat, 
and  declare  the  contract  void ;  and 
upon  the  default  of  the  purchaser 
the  vendor  did  declare  the  contract 
void,  and  took  possession  of  the 
boat ;  Had  that  the  purchaser  could 
not  recover  back  the  payments  he 
had  made.  ib 

6.  A  transfer  of  goods  by  one  who  is 
indebted  or  insolvent,  or,  whether 
indebted  or  insolvent  or  not,  with 
the  premeditated  desitni  and  intent 
to  defhiud  some  creditor  of  his  and 
deprive  him  of  the  ability  to  collect 
his  debt,  may  be  made  under  such 
circumstances  that  if  the  goods  be 
followed  the  law  will  regard  it  as 


^ 


an  actual  fraud,  between  him  and 
hia  Tendee.     WaUh  ▼.  Keily,         98 

7.  The  vendee's  knowledge  of  facts 
and  circamstances  tending  to  prove 
a  fraudulent  motive  on  the  part  of 
the  vendor  need  not  be  sought  for 
or  inferred  from  obscure  or  doubt- 
ful indications,  where  there  was  an 
express  agreement  between  them. 
And  a  request  to  submit  an  inquiry 
to  the  jury  as  to  fraud  arising  out 
of  facts  and  circumstances  only,  is, 
ia  such  a  case,  immaterial ;  and  if 
the  judge  refuses  to  submit  the 
question,  under  such  circumstances, 
an  exception  to  his  refusal  is  not 
well  taken.  If  such  a  motive  exist- 
ed it  will  implicate  the  purchaser 
as  well  as  the  vendor.  ib  \ 

I 

6.  There  is  no  ground  for  charging  i 
the  purchaser  with  notice  of  a  fraud- 
ulent intent  on  the  part  of  the 
veudor,  from  facts  and  circum- 
stances merely,  when  it  is  plain 
that  if  there  was  any  such  intent 
the  purchaser  was  art  and  part  in  it. 

ib 

9.  If  property  mortgaged  is  in  the 
possession  of  a  third  person,  an  im- 
mediate delivery  is  not  necessary. 
Goodwin  v.  KeUy,  194 

10.  Where  the  vendor  was  absent,  and 
the  property  sold  was  in  the  ware- 
room  formerly  occupied  by  him 
and  his  partner,  B.,  but  then  occu- 
pied by  such  partner  only;  and 
shortly  after  the  execution  of  the 
bill  of  sale,  the  purchaser  demanded 
the  goods  of  B.,  but  upon  his  claim- 
ing the  payment  of  commissions  on 
the  sale  to  the  purchaser,  before  he 
would  give  up  the  property,  and 
suggesting  that  there  was  a  prospect 
of  his  selling  a  |K>rtion  of  it,  the 
property  was  left  with  him ;  Held 
that  the  above  rule  was  applicable 
to  the  case.  t^ 

11.  If  a  vendor  is  ignorant  of  any  un- 
soundness  or  other  defect  in  the 
article  sold,  a  mere  representation 
of  soundness  will  not  render  him 
liable,  in  an  action  to  recover  dam- 
ages for  deceit  or  frand,  upon  the 
subsequent  development  of  a  defect 
then  secret.    Binnard  v.  Springy  470 

12.  If  it  is  intended  to  make  the 
vendor   accountable,    under    such 
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circumstances,  he  most  be  required 
to  warrant  the  thuig'  sound,  or  free 
from  defects.     ^  ** 

13.  At  the  time  of  the  sale  of  a  canal 
boat,  she  was  subject  to  a  secret 
defect — viz.  the  dry  rot — which  was 
unknown  to  both  parties,  and  could 
not  be  known  upon  mere  inspection. 
The  vendees  had  the  same  means 
of  detection  as  the  vendor,  and  ex- 
amined the  boat,  and  used  her  for 
a  month  without  discovering  the 
defect.  HM  that  the  assertion  by 
the  vendor,  that  she  was  sound,  was 
not  fraudulent;  he  having  good 
reason  to  believe  her  sound.  ib 


14.  Where  F.,  in  September  and  No- 
vember, 1860,  purchased  goods  of 
W.  &.  C.  amounting  to  nearly  flOOO, 
representing,  at  the  time,  that  his 
stock  of  goods  was  worth  some 
$16,000  or  $17,000,  and  that  his 
debts  amounted  to  only  $6000  or 
$7000,  and  that  there  was  no  foun- 
dation for  the  reports  unfavorable 
to  his  solvency;  and  on  the  26  th  of 
November,  1860,  a  few  days  after 
the  purchase  of  the  second  bill  of 
goods,  he  made  a  general  assign- 
ment of  his  property  to  D.  in  trust 
to  pay  his  debts  ;  the  inventory  at- 
tached to  the  assignment  showing 
assets  to  the  amount  of  $17,522.44, 
and  liabilities  to  the  amount  of 
$28,531.92;  Heid  that  these  facts 
presented  a  very  clear  case  of  fraud 
in  obtaining  the  goods,  and  a  con- 
sequent right  in  W.  &  C.  to  disaffirm 
the  contract.     White  v.  Doddt,    554 

15.  As  against  the  original  wrongdoer, 
where  goods  have  been  obtained, 
under  a  contract  of  sale,  by  means 
of  fraudulent  representations,  no 
form  of  words,  on  the  part  of  the 
vendor,  declanng  his  disaffirmance 
of  the  contract,  is  necessary;  nor 
is  any  act  of  affirmance  required 
beyond  the  decisive  one  of  claiming 
or  seizing  the  property  by  his  own 
act,  or  the  process  of  the  law.       ib 

16.  Neither  is  any  thing  more  neces- 
sary, to  manifest  a  disaffirmance, 
as  against  the  assignee  of  the  pur- 
chaser, under  an  assignment  in 
trust  for  the  benefit  of  creditors. 
MiLLKR,  J.  dissented.  ib 

17.  And  where  a  demand  of  the  prop- 
erty is  made,  of  the  asssig^ee,  in 
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whose  possession  the  same  is,  it  is 
not  necessary  to  accompany  or  pre- 
cede the  demftd  by  a  declaration 
or  disaffirmance  of  the  contract, 
aod  a  Htatement  that  such  disaf- 
firmance is  on  the  ground  of  fran<f 
perpetrated  by  the  assignor,  in  mak- 
ing the  original  purchase.  Mil- 
ler, J.  dissented.  ih 

18.  The  possession  of  tM  assignee, 
being  peacefully  and  innocently  ac- 
quired, from  the  apparent  owner, 
may  be  regarded  as  so  far  lawful 
that  a  demand  should  be  made,  of 
him,  to  deliver  it  up,  before  he  can 
be  subjected  to  an  action ;  but  the 
vendor,  claiming  the  goods  as  the 
true  owner,  is  not  bound  to  disclose 
the  source^  or  the  particulars,  of 
his  title.  ib 

m 

19.  A  vendor  need  not  restore  the 
note  given  for  the  purchase  money 
of  g(^s,  before  bringing  an  action 
to  recover  the  possession  of  the 
goods  on  the  ground  of  fraud  in  the 
sale.  It  is  sufficient  if  he  restores 
it  at  the  trial ;  or  stipulates  to  can- 
cel and  give  it  up ;  or  produces  and 
cancels  it,  or  delivers  it  to  the 
clerk,  on  the  argument  at  bar.      ib 

20.  Ordinarily,  in  the  sale  of  personal 
property  which  requires  some  act 
of  the  vendor,  to  complete  the  de- 
livery, such  as  weighing  or  measur- 
ing, to  ascertain  the  quantity,  no 
title  passes  to  the  vendee  until  such 
weighing  or  measuring  has  taken 
place.    Dexter  v.  BevirUf  578 

21.  But  the  parties  have  the  right, 
by  express  contract,  to  prescribe 
the  terms  upon  which  the  title  to 
personal  property  shall  vest  in  the 
purchaser,  without  such  measure- 
ment or  weighing.  And  when  such 
an  agreement  is  made,  the  title  will 
be  held  to  have  vested  in  the  pur- 
chaser from  the  moment  the  terms 
specified  in  such  agreement  have 
been  complied  with.  ib 

22.  Thus  where  an  agreement  for  the 
sale  and  deUvery  of  a  quantity  of 
cord  wood  provided  that  when  the 
wood  was  delivered  "  in  rank  and 
order  to  be  measured,"  it  should  be 
the  property  of  the  purchaser; 
Held  that  upon  the  delivery  of  the 
wood  at  the  place  specified,  piled 


in  proper  condition  to  be  measured, 
the  tiUe  passed.  ik 

8e$  AGBKntEVT,  6. 
FoBMBB  Suit,  1. 


w 


WAIVER. 

Of  nen-fmfarmatKe,    See  Agrkbiott, 
8,4. 


WABEANT. 

1.  At  common  law  a  seal  was  not  ne- 
cessary, to  a  warrant  issued  by  a 
justice  of  the  peace,  and  is  only 
made  so,  even  in  criminal  cases, 
when  specifically  required  by  stat- 
ute. And  there  is  no  settled  rule, 
in  ^ew  York,  either  judicial  or 
legislative,  to  the  contrary.  MiUet 
V.  Bakery  215 

2.  Proceedings  under  the  statute  re- 
specting bastardy  are  not  proceed- 
ings in  criminal  cases.     *  ib 

8.  A  warrant  issued  by  a  justice  of 
the  peace,  for  the  arrest  of  a  puta- 
tive father,  under  the  statute  rela- 
tive to  bastardy,  which  statute  di- 
rects the  justice  ' '  to  ieaue  hie  uforrtrnt 
directed  to  any  constable,"  dtc. 
but  does  not  specify  whether  it 
shall  be  under  seal  or  not,  is  valid 
without  a  seal.  ib 


WILL. 

1.  ComtrtsctioH  off  in  particular  eaeet. 

See  The  Soman  Catholic  Church  of  the 
Bxly  Croee,  ofMbany,  v.  Waehter,  43 
Cotton  V.  Taylor,  578. 
Hai/ield  v.  Sneden,  616. 

2.  ralidUy, 
See  Harrison  v.  Harrieon,  162. 

8.  Capacity  of  testator. 

4.  H.  P.,  an  intelligent,  educated  and 
retired  merchant,  made  his  will,  in 
1842.  In  1849  he  was  struck  with 
apoplexy,  followed  by  paralysis  of 
the  right  side  and  epilepsy,  and  re- 
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